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Court  of  KING'S  BENCH, 
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» 


In  the  £ighth  Year  of  the  Keign  of  Georse  IV. 


MEMORANDA. 

In  the  course  of  the  last  term  Mr.  SerjeaDt  Bosanquet 
took  his  seat  within  the  bar  as  King's  seijeant;  and 
on  the  first  day  of  this  term,  the  following  gentlemen 
took  their  seats  within  the  bar: 

Seijeants  Taddy^  Cross^  and  WUde^  as  King's  serjeants« 

Hairy  Brougham^  of  Ltncoln^s  Inn,  Esq.,  to  whom  a 
patent  of  precedence  had  been  granted  to  rank  imme- 
diately after  Charles  Pepys^  Esq.,  the  latter  having 
taken  his  seat  within  the  bar  as  King's  counsel,  on  the 
first  day  of  last  Michaelmas  term« 

As  king's  counsel,  Thomas  Crosby  Treslove^  of  Z»/«- 
cdris  Inn,  Esq.;  George  Bose,  of  the  Inner  Temple, 
Esq. ;  Henry  Bickersteth^  of  the  Inner  Temple,  Esq. ; 

V0L.VIL  B  John 


2 


CASES  IN  TRINITY  TERM 


1827.  John  Williams^  of  the  Inner  Temple^  Esq. ;  John  Camp- 
bellf  of  LtncoMs  Inn^  Esq. ;  Frederick  Pollock,  of  the 
Inner  Temple,  Esq. ;  Horace  T^ajiss,  of  the  Inner  Temple^ 
Esq. 


Saiurday^ 


A  teoAiicj  for 
jean,  detcr- 
minable  on 
li?M,  ii  not  A 
holding  for 
**  any  term  or 
number  of 
jcari  certain*' 
within  the 
1  G.  4.  c  7& 
1^1. 


Doe  on  the  demise  of  Pemberton  and  Others 

against  Roe. 

JD  V.  RICHARDS  moved  for  a  rule  to .  shew  cause 
why  the  tenants  in  possession  should  not  enter 
into  a  rule  for  giving  up  possession,  and  a  recognizance 
with  two  sureties  for  payment  of  costs,  as  required  by 
the  1  G.  4.  c,  78.  5. 1.  It  appeared  that  the  tenants  held 
under  a  lease  granted  in  the  year  1762  ^^  for  ninety-nine 
years,  if  22.  G.,  W.  G.,  and  22.  G.,  junior,  or  any  or 
either  of  them  should  so  long  live.'' 


Lord  Tenterden  C.  J.  The  statute  only  applies  to 
cases  where  the  holding  is  for  ^*  any  term  or  number  of 
years  certain,  or  from  year  to  year."  I  think,  that 
under  the  lease  in  question,  there  was  not  a  holding  for 
any  term  or  number  of  years  certain ;  the  case,  therefore, 
does  not  come  within  the  operation  of  the  act  of  par- 
liament, and  we  cannot  call  upon  the  tenants  to  give 
security. 

Rule  refiised. 


IN  THE  Eighth  Year  of  GEORGE  IV. 

18«7. 


The  King  against  the  Justices  of  Buckingham-  Saturday, 

SHIRE. 

"DY  a  local  act  of  parliament,  54  G.  8.  c.  103.,  the  jus-  Wbcre  «  comw 

tices  of  Buckinghamshire  were  authorised  to  make  an  made  uuder  a 

equal  county  rate;  and  in  order  to  effect  it  thejr  were  em-  54  q^^.  i<». 

powered  to  call  for  certain  returns,  and  were  required  at  ^Jht o* *^mi" 

the  next  quarter  sessions  after  those  returns  were  made,  'j!}^!,*'**'  °*" 

to  assess  and  tax  every  parish,  &a  rateably  and  in  due  ^J  aggrlered 

proportions.     By  section  10.  it  was  enacted,  that  if  the  right  of  tppeai 

given  by  die 

churchwardens  and  overseers  of  the  poor  within  any  of  55  g.  3.  csu 
such  parishes,  &c.  or  any  other  persons,  should  think  appUM  to  dl 
themselves  aggrieved  by  any  act,  matter,  or  thing,  to  be  ^n^  m^  ^ 
done  in  pursuance  of  that  act,  they  might  appeal  at  the  I^J^^t'bether 
general  quarter  sessions  for  the  county,  to  beholden  «x»l<wr general 
next  after  any  such  cause  of  complaint  should  arise, 
upon  giving  a  notice  therein  specified.     Soon  after  the 
act  passed  the  returns  were  called  for  and  made,  and 
the  proportion  which  each  parish  should  in  future  pay 
towards  the  county  rate  was  fixed.     At  the  Epiphany 
sessions  in  January  1827,  the  justices  ordered  a  rate  to 
be  levied  according  to   the  proportions  so  fixed,  and 
assessed  a  certain  sum  upon  the  parish  of  Iver ;  and  at 
an  adjourned  sessions  on  the  15th  of  February^  they 
ordered  another  county  rate  to  be  levied,  and  assessed 
a  certain   other  sum  upon  the  parish  of  Ive7\      The 
churchwardens  and  overseers,  at  the  next  £a5/^  sessions 
for  Bucks,  entered  an  appeal  against  these  rates,  on  the 
ground  that  the  parish  of  Jver  was  thereby  assessed  in  a 
much  larger  proportion  than  the  parish  of  Langley 

B  2  Marish 
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1827.       Marish  in  the  same  county.     Fourteen  days'  notice  of  the 

appeal,  and  the  grounds  of  it,  had  been  given  to  the 

aRoinst       churchwardens  and  overseers  of  the  poor  of  Ijangley 

The  Justices  of 

Buckingham-  Marish^  and  to  the  clerk  of  the  peace  for  the  county,  and 
to  the  high  constable  of  the  hundred  within  which  the 
parishes  of  Iver  and  Langley  Marish  are  situate.  The 
justices  at  sessions  thought,  that  as  a  county  rate  had 
been  made,  and  the  proportion  to  be  paid  by  each  parish 
fixed  u^  pursuance  of  the  54  G.  3.  c.  103.,  they  had  no 
power  to  alter  those  proportions,  either  by  virtue  of  the 
appeal  clause  in  that  act,  or  the  S5  G.  3.  c.  51.  s.  14r.,  and 
they  refused  to  hear  the  appeal. 

In  Easter  term  a  rule  nisi  was  granted  for  a  man- 
damus to  the  jusdces  of  the  county  of  Buckingham^ 
commanding  them  to  enter  continuances  and  hear  the 
appeal. 

The  Solicitor^General  and  Mallhy  now  shewed  cause. 
The  decision  of  the  justices  at  sessions  was  correct; 
they  had  no  power  to  entertain  the  appeal.  By  the 
54?  G.  3.  c.  103.,  directions  were  given  for  making  an 
equal  county  rate  for  Buckitighamshircy  and  sect.  10.  gave 
to  any  person  aggrieved  a  right  of  appeal  to  the  quarter 
sessions  next  after  the  cause  of  complaint  should  arise. 
The  time  for  appealing  against  the  proportions  of  the 
rate  in  question  had,  therefore,  elapsed  Tong  before  the 
appeal.  It  will  be  contended  that  another  right  of 
appeal  is  given  by  the  55  G.  3.  c.  51.  5. 14.  The  words 
of  that  clause  are  certainly  large,  for  they  give  to  the 
churchwardens  and  overseers  of  the  poor  power  to  ap- 
peal, if  they  have  at  any  time  reason  to  think  their 
parish  aggrieved  by  any  rate,  whether  on  account  of  the 
parishes  being  assessed  in  unequal  proportions,  or  on 

account 
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aoooant  of  their  parish  being  rated  at  a  higher  pro-       18S7. 
portion  than  some  other  parish.     But  s.  21.  gives  to  the 

The  Kivo 

jostices,  where  a  local  act  applicable  to  their  county  has       agairui 

.  Tlie  Justices  of 

been  passed,  power  to  act,  either  under  that  or  the  BncEiiiGBikM. 
general  act  at  their  election ;  and  the  rate  in  question 
was  made  nnder  the  local  act 

MunrocomtA.  The  21st  section  of  the  55  G.  8.  c.  51* 
gires  the  justices  power  to  act  under  the  local  act  or 
general  act,  at  their  election,  only  where  the  provisions 
of  the  latter  are  not  inconsistent  with  those  of  the  former. 
Now  ii^  according  to  the  55G.S.  c.5l.  5.14.,  the 
dinrchwardens  and  overseers  had  a  right  of  appeal  which 
did  not  exist  under  the  local  act  54  G.  3.  c,  lOS.,  as  to 
that  the  statutes  are  inconsistent,  and  the  justices  wer6 
not  warranted  in  acting  under  the  local  act  By  the 
general  act,  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  aggrieved  have  at  any  time,  when  the 
grievance  is  felt^  a  right  of  appeal.  The  proportions  of 
the  rate  in  question  might  be  perfectly  fair  at  the  time 
when  they  were  fixed,  but  might  afterwards  become  very 
unequal ;  and  as  soon  as  that  was  the  case,  a  right  of 
appeal  existed,  Bex  v.  Justices  of  the  City  of  York  (a). 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
appeal  in  question  was  made  in  good  time,  considering 
it  as  made  under  the  55G.S.  c.5l.  5.14.  It  is  true 
that  the  rate  was  made  under  the  local  act  But  the 
general  act  in  the  appeal  clause  refers  to  acts  and  rates 
of  a  prior  date.  It  gives  a  right  of  appeal  ^*  to  the 
diarchwardens  and  overseers  of  any  parish  who  shall  at 
any  time  have  reason  to  think  that  such  parish  is  ag- 

(a)  9B.iC.77U 
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1827*       grieved  by  any  rate  nctao  existing,  or  hereafter  to  be 
"""^       made,  either  in  pursuance  of  this  act,  or  of  any  act  or 
agaansi        acts  fuyw  infoTce^    That  applies  to  all  statutes,  general 
BucKiNOHAM-  or  local ;  the  words  are  clearly  large  enough  to  include 
both.     But  section  21.  is  referred  to  as  shewing  that  the 
14th  section  ought  not  to  receive  so  large  a  construction. 
The  21st  section,  however,  relates  only  to  the  authority 
of  the  justices  in  assessing,  levying,  collecting,  and  en- 
forcing the  payment   of  the  county  rate.     All  those 
powers  may  well  be  exercised  under  the  local  act,  if  the 
justices  think  fit,  and  yet  the  right  of  appeal  given  by 
the  Hth  section  of  the  general  act  may  remain;  and  I 
think  we  ought  not  to  put  a  more  limited  construction 
upon  that  clause,  for  it  is  very  convenient  that  the  right 
of  appeal  should  be  the  same  in  all  counties.     The  parties 
aggrieved  may  have  a  difficulty  in  ascertaining  whether 
the  rate  is  made  under  the  general  or  local  act,  and  may, 
therefore,  upon  the  narrower  construction,  without  any 
fault  in  them,  lose  the  opportunity  of  appealing. 

Rule  absolute. 


Junt  IStb. 


The  King  agaimt  The  Justices  of  the  Borough 

of  Leicester. 


The  54  G.  9.     1^  V  an  order  of  two  justices  of  the  borough  of  Lteicestery 
enacted,  that  made  On  the  10th  of  October  1826,  after  reciting 

J^^^^^;^',  that  G.  O.,  high  constable  of  the  borough,  had  made 

•hall  be  holden 

in  the  %reek  next  after  the  1 1th  of  October,  is  merely  directory,  and  thoee  seflsions  may 

notwithttandiog  that  enactment  be  legally  holden  at  another  time. 

Where  the  high  constable  of  a  borough,  by  the  direction  of  the  justices,  employed  and 
paid  a  number  of  special  constables  to  Mippress  riots  at  an  election,  and  the  ordinary  con- 
stables were  also  consttntly  employed  by  him  during  the  same  period  in  endeavouring  to 
keep  the  peace,  ior  whiCh  service  he  made  them  a  compensation :  Held,  that  the  justices 
were  warranted  in  considering  the  monies  so  expended  as  <*  extraordinary  expenses  incurred 
by  the  high  constable  in  case  of  riot,"  within  the  meaning  of  the  4 1  (?.  8.  c  78.  f.  8.,  and  in 
making  an  order  upon  the  treasurer  to  reimburse  him  tlioee  expenses. 

application 
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application  to  them  for  the  extraordinary  expenses  in-        18d7* 
corred  by  him  in  the  execution  of  his  duty  as  such  high        *^— - 

The  Knfo 

constable  in  several  cases  of  tumult,  riot,  and  felony        agamu 

The  Juiticw  of 

occurring  within  the  said  borough,  as  well  before  as  LucwnB. 
during  the  continuance  of  a  contested  election  for  mem- 
bers of  parliament  recently  had  therein,  and  that  they 
had  examined  mto  and  considered  the  same,  they,  the 
said  justices,  did  thereby  allow  and  adjudge  to  hinif 
G.  O.,  the  sum  of  1343/.  17«.,  as  and  for  the  reasonable 
and  necessary  allowances  to  be  made  to  him  for  his 
extnu>rdinary  expenses  upon  the  occasion  aforesaid,  and 
did  thereby,  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  order  and  direct  the  treasurer  of  the 
borough  to  pay  to  G.O.  the  said  sum  of  1343/.  175. 
By  an  order  of  the  general  quarter  sessions,  holden  on 
the  12th  of  October  in  the  same  year,  this  order  of  the 
two  justices  was  confirmed.  In  last  Hilary  term  a  rule 
nisi  for  a  certiorari  to  remove  these  orders  was  obtained 
upon  afiBdavits  suggesting  that  the  expenses  of  the  high 
constable  were  not  bonft  fide  incurred  in  keeping  the 
peace ;  and,  also,  upon  the  ground  of  several  objections 
spearing  on  the  face  of  the  orders,  viz.,  first,  that 
they  did  not  state  the  nature  of  the  riots,  nor  when 
they  took  place,  nor  what  allowances  were  made; 
secondly,  that  the  order  of  confirmation  was  not 
made  at  the  sessions  holden  next  after  the  riots  were 
alleged  to  have  taken  place;  thirdly,  that  this  order 
was  made  at  a  time  when  the  sessions  were  not  duly 
holden  according  to  the  statute  54  G.  3.  c.  84.,  which 
requires  that  the  Michaelmas  quarter  sessions  shall  be 
holden  in  the  first  week  after  the  11th  of  October ^ 
whereas  the  sessions  in  question  were  holden  in  the 
same  week,  the  11th  being  on  Friday^  and  the  sessions 

B  4  holden 
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1827.  bolden  on  the  following  day.  The  affidavits  as  to  the 
*""■""  expenditure  were  answered  by  others  which  shewed  that 
againti  during  the  election  in  the  month  of  June  1826,  there 
Luemm.  were  several  serious  tumults  and  riots  at  Leicester^  and 
that  the  high  constable,  by  the  direction  of  the  justices, 
procured  a  large  body  of  special  constables  to  be  sworn 
in,  who,  together  with  the  ordinary  constables  and 
headboroughs,  were  actively  employed  during  the  whole 
of  the  election,  in  endeavouring  to  preserve  the  peace, 
and  ^at  the  whole  sum  aHowed  to  the  high  constable 
had  been  bonfi  fide  paid  by  him  to  the  ordinary  and 
special  constables.  Upon  these  affidavits  another  ob- 
jection to  the  order  was  raised,  viz.  that  the  money 
allowed  was  not  for  the  personal  expenses  of  the  high 
constable,  but  for  payments  made  by  him  to  special 
constables  seleeted  by  him  at  the  suggestion  of  the  jns- 
tices,  and  for  payments  made  to  the  ordinary  con- 
stables for  assisting  in  suppressing  the  alleged  riots. 

The  Attorney  General  and  Parke,  in  shewing  cause 
against  the  rule,  were  desired  by  the  Court  to  confine 
their  observations  to  the  third  and  fourth  objections, 
inasmuch  as  the  affidavits  as  to  the  application  of  the 
money  had  be«i  answered,  and  the  orders  did  suffi- 
ciently state  the  nature  and  occasion  of  the  riots,  and 
the  order  appeared  to  have  been  confirmed  at  the 
quarter  sessions  next  after  it  was  made. 

Before  the  54  G.  S.  c.  84.,  for  regulating  the  time  of 
holding  the  Michaelmas  quarter  sessions,  was  passed,  all 
the  quarter  sessions  were  holden  under  certain  ancient 
statutes,  which  were  deemed  merely  directory,  and  quarter  * 
sessions  holden  at  other  times  than  those  specified  in 

the 
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Am  itetates  were  sivruys  ooosidered  good  (a).  The  IS97. 
54  G*  8.  C.84.  merely  dumges  the  time  for  holding  tlie  ^ 
Michaelmas  quarter  sessions  from  the  week  after  Michael'  agahui 
flutt  to  the  wedL  after  the  11th  o{  Cktober:  it  should 
therefore  receive  a  oonstmction  similar  to  that  which 
has  been  put  upon  the  earlier  statutes  made  m  pari 
materiAy  viz.  diat  it  is  directoiy  only,  and  not  ira- 
peratiTe.  As  to  the  next  objection,  viz.  diat  die  41  G.S» 
C.78. 1.S.  authorizing  the  justices  to  make  a  reasonable 
sfiowanoe  to  the  high  constable  for  a^y  extraordinarf 
expenses  mcurred  by  him  in  case  of  riot,  iadj  applies 
to  his  persomd  expensesy  it  is  difficult  to  understand  what 
is  meant  by  the  expression  penoMi  eapenses.  Thi% 
however,  is  dear,  that  when  a  high  constable^  in  order 
to  preserve  the  peace  when  there  is  a  rioC,  finds  it 
necessary  to  have  the  assistance  of  special  constables^ 
and  pays  them  for  dieir  services,  that  is  an  extra* 
ordinary  expense  incurred  by  him  in  case  of  riot,  and 
the  justices  are  authorized  to  award  him  a  reasonable^ 
allowance  in  respect  of  it  The  ma^trates  may  by 
virtue  of  the  1  G.  4.  e.  37.  swear  in  special  constables^ 
and  compel  them  to  serve,  and  then  the  magistrates 
may  pay  them  out  of  the  county  rate ;  but  if  special 
constables  serve  voluntarily  at  the  instance  of  the  hign 
constable,  and  he  pays  th^,  he  is  entitled  to  be  re* 
imbursed.  Lastly,  it  appears  that  the  ordinary  con- 
stables were  compelled  to  perform  extraordinary  duties, 
ibr  which  it  was  reasonable  that  some  recompence 
should  be  made ;  it  might  be  absolutely  necessary  that 
some  expense  should  be  incurred  in  providing  refresh- 
ment for  them ;  this  also  was  an  extraordinary  expense 

(o)  tjffuwk.  P.  €•  b.s.  c.  8« 

incurred 
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1827.       incurred  by  the  high  constable  in  case  of  riot^  and 
^   ,,         therefore  within  41 G.  3.  c.  78.  s.  2. 

The  Kixtf 
The  Justices  of  v       r^,  ^ 

jLxiojEetBft.         Campbell  contra.     The  statute  54  G.  3.  c.  84.  is  im- 
perative, that  the  Michaelmas  quarter  sessions  shall  be 
holden.  in  the  first  week  after  the  11th  of  October.     By 
section  1.,  after  reciting  that  the  time  then  appointed  for 
holding  the  quarter  sessions  for  the  Michaelmas  quarter 
might  be  altered,  so  as  to  render  the  attendance  at  the 
same  more  generally  convenient  than  it  then  was,  it  was 
enacted,   that  in  future  the  quarter  sessions  for  the 
Michaelmas  quarter  shall  be  holden  for  every  county, 
&c.  in  the  first  week  after  the  11th  day  of  October j 
instead  of  the  tim^  then  appointed  for  holding  the 
same;  and  by  sections,  it  was  provided  that  the  act 
shall  not  extend  to  alter  tlie  time  of  holding  the  sessions 
for  London  and  Middlesex,    This  latter  clause  is  alto- 
gether unnecessary  if  the  former  be  merely  directory ; 
nor  is  it  easy  to  discover  the  use  of  the  first  section  if 
the  justices  may,  notwithstanding  that  enactment,  still 
hold  the  quarter  sessions  whenever  they  please.    Ad- 
mitting  the  former  acts  to  have  been  directory,  this 
seems  to  take  away  the  discretionary  power  of  the 
justices,   for  it  appoints  ^  new  time  ifistead  of  that 
formerly  fixed.    This  lanj^age  precludes  the  justices 
from  holding  the  sessions  at  the  old  time,  and  must 
therefore    (if   any   language   can)  be  considered  im- 
perative.    Then,  as  to  the  remuneration  given  to  the 
high  constable  in  respect  of  monies  paid  by  him  to 
the  other  constables,  it  seems  dear  that  the  41 G.  3. 
€•  78.  5. 2.  cannot  apply  to  such  payments.     They  were 
Hot  made  by  him  in  the  execution  of  his  duty  as  high 
constable,  and  the  statute  applies  to  such  payment  as  he 

is 
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is  ixmnd  to  make,  or  expenses  that  be  is  bound  to  incur        1897. 
in  that  character.     Besides,  there  is   another  specific       — — 

.  .  The  KiKO 

mode  fixed  by  the  1  G.  4.  c.  37*  for  remunerating  special        agaimt 

,  ,       •  ^   .  Hio  JuttioM  of 

constables  m  cases  of  riots,  audit  applies  equally  to  past  LuctmNu 
and  to  apprehended  riots.  By  the  first  section,  the  jus- 
tices are  authorized  to  call  upon,  nominate,  and  appoint 
special  constables.  In  this  case  the  special  constables 
were  employed  by  direction  of  the  justices;  they  come, 
therefore,  expressly  within  this  enactment.  By  the 
third  section,  the  justices  at  sessions  are  empowered  to 
order  a  reasonable  compensation  to  the  special  conr 
stables  so  employed.  If  then  the  special  constables  on 
the  occasion  in  question  were  employed  under  the 
powers  given  by  that  act,  they  should  have  been  re- 
munerated in  the  manner  pointed  out  by  the  legislature; 
if  they  were  not  so  employed,  there  is  no  legislative 
provision  for  paying  them,  and  no  attempt  should  have 
been  made  to  do  that  indirectly,  which  could  not  be 
done  directly.  And  this  applies  as  well  to  the  ordinary 
as  to  the  special  constables.  In  various  instances  the 
l^islature  has  provided  some  remuneration  for  their 
services,  but  where  that  has  not  been  done  they  cannot 
claim  it.  The  Court  cannot  take  notice  of  the  quantum 
of  service  done  by  a  constable ;  the  law  imposes  that 
duty,  and  however  burthensome  it  may  be,  the  subject 
must  discharge  it 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  dbcharged.  The  matter  has  been  fully 
discussed ;  and  if  we  see  that  the  only  efiect  of  granting 
a  certiorari  to  remove  the  orders,  would  be  to  impose 
upon  us  the  duty  of  sending  them  back  to  the  justices, 
instead  of  quashing  them,  we  ought  not  to  take  that 

fruidess 
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ld27.       firiiitless  stef).  [  The  first  material  objection  to  the  order 

_    „         was,  that  the  Ouarter  sessions  at  which  it  was  made 

ttgatna        were  not  legally  holden,  and  that,  therefore,  the  acts 

The  Juatket  of 

Lncktcn.  done  at  those  sessions  were  Toid.  Looking  at  the 
earlier  statutes  upon  this  subject,  we  find  that  by  the 
12  R.  2.  c.  10.  the  justices  are  required  to  keep  their 
iBessions  in  every  quarter  of  die  year  at  least,  but  no 
particular  days  are  specified.  By  the  2  H*  5,  st.  !•  c.  4. 
ft  was  enacted,  that  they  ^*  shall  make  their  sessions 
four  times  in  the  year,  viz.  in  the  first  week  after  Mf- 
chaelmaSf  Epipham/y  "Easter^  and  the  franslation  of  St. 
Thomas  the  martyr,  and  oftener  if  need  be."  The 
modem  statute  54  G.  S.  c.  84.  merely  substitutes  the 
week  after  the  II th  of  'October  for  the  week  after  Mt^ 
chadmass  £he  question  must,  therefore,  receive  the  same 

I 

consideration,  as  if  th&t  statute  fiad  never  passed.  Now 
we  find  that  so  long  ago  as  the  time  of  Lord  UaUy  the 
earlier  statutes  to  which  I  have  referred  were  considered 
as  directoiy  bnly.  After  pointfh]^  out  what,  according 
to  a  strict  construction,  would  be  riequired  by  those  sta- 
lutes,  L6rd  Hale  adds  (a),  ^^  yet  it  is  very  plain  that  the 
quarter  session^  are  vadbti^y  held  in  several  counties, 
wtmt  at  one  day  some  at  another,  yet  it  hath  been  ruled 
tiiat  these  are  each  of  them  good  quarter  sessions  within 
the  several  acts  that  relate  to  quarter  i^^essions ;  for  these 
acts,  especially  that  of  2  H.  5.  is  only  directive  and  in 
the  affirmative;  and,  therefore,  though  the  sessions  are 
held  at  another  day,  according  to  the  general  direction 
of  die  statute  12  JZ.  2.  yet  they  are  quarter  sessions.'' 
It  has  been  asked,  wbat  language  will  make  a  statute 
imperative,  if  the  54  6.  S.  c.  84.  be  not  so  ?  NegaUve 
Words  would  have  given  it  that  efiect,  but  those  used 

(a)  2HaWtP.C.S(k 

are 
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are  in  the  affirmative  only.    This  brings  me  to  the        1827* 
question  as  to  the  remuneration  given  to  the  high  con-      _^  -- 
stable.     It  is  said  that  the  41  G.  3.  c.  78.  5. 2.  merely        againsi 

''    The  Juttices  of 

aathorizes  the  justices  to  make  an  allowance  for  his      Lncmu. 
personal  expenses;  but  that  would  be  a  very  narrow 
construction  of  a  statute  authorizing  them  to  reimburse 
him  the  expenses  incurred  in  suppressing  a  riot;  and 
I  think  that  if  special  constables  are  sworn  in  and  act 
onder  him,  he  may  in  the  first  instance  make  them  a 
reasonable  compensation,  and  afterwards  receive  from 
the  justices  an  allowance  in  respect  of  that  expense. 
This  is  perfectly  consistent  with  the  provisions  of  the 
1  G.  4.  c.  37.     If  the  high  constable,  when  called  upon 
by  others,  or  upon  his  own  view  thinking  it  necessary, 
appoints  certain  persons  to  assist  him,  it  is  proper  that 
his  should  be  the  hand  to  pay  for  their  services ;  but  if 
special  constables  are  sworn  in  by  the  justices  without 
the  intervention  of  the  high  constable,  they  should  like- 
wise pay  them,  according  to  the  directions  of  the  statute. 
With  respect  to  the  ordinary  constables,  I  think  that 
as  far  as  any  general  principle  can  be  collected  from  the 
statute  41  G.  3.  c.  78.  it  is  in  favour  of  the  payment  to 
them  for  their  extraordinary  exertions,   and  that  the 
justices  were  well  warranted  in  considering  such  pay- 
ment as  an  extraordinary  expense  incurred  by  the  higb 
constable,  for  which  they  might  make  him  an  allowance 
under  the  second  section  of  that  statute.     Upon  the 
whole,  then,  I  am  of  opinion  that  the  order  of  sessions^ 
confirming  the  order  of  the  two  justices,  is  good,  and 
that  this  rule  ought  to  be  discharged. 

The  rest  of  the  Court  concurring. 

Rule  discharged. 
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TMOday,  HaRE  OgCUflSt  TrAVIS. 

A  policy,  in  the  HTHIS  was  an  action  on  a  policy  of  insurance  on  pearl 

usual  form*  •'> 

wa«  effected  asheson  board  the  ship  Smyrna^  on  a  voyage  at,  and 

oo  e  voyage  at  ffom  Liverpool  to  London.  The  policy  contained  the 
wrpwdTo  Lofi-  usual  clause,  that  all  goods  were  to  be  free  from  average 
uin  to^in**^  Under  three  per  cent,  unless  general,  or  the  ship  were 
goods  at  Lwr-   gtrandcd.     At  the  trial  before  Lord  Tenterden  C.  J.,  at 

pool  for  South" 

amjfton  as  well   the  London  sittings  after  last  term,  it  appeared  that  the 

as  London,  in- 
tending to  go     captain  had  taken  in  goods  at  Liverpool  for  Southampton 

fii«t  to  tlie  for- 
mer place  He  as  well  as  London ;  the  vessel,  on  the  23d  of  September, 

went  Into  Souths  sailed  fiom  Liverpool^  having  on  board  the  pearl  ashes, 
ddi?eredThe  which  were  stowed  in  the  lower  tier ;  she  was  compelled 
iwUiat*'?sof  ^y  ^^^  weather  to  put  twice  into  Holyhead,  and  upon 
•ndaf^ardi  ^  survey  had  there,  it  appeared  she  made  much  water. 
London,    Tbe   On  the  30th  of  October  the  Smyrna  left  Holyhead,  and 

termini  of  the  .  Jf  Jf  » 

voyage  being      from  that  time  the  hold  of  the   ship  was  never  free 

the  same  as 

those  described  from  water;  while  she  was  in  tbe  Bristol  channel,  the 

h  wu  helcUo  water  pumped  up  took  the  colour  out  of  the  captain's 

voyaw^ia  clothes,  which  he  attributed  to  its  having  the  pearl  ashes 

teach^Uhedi-  '^^  solutiou.     On  the  1st  of  November  the  vessel  arrived 

viding  point,  at  Southampton,   and   the  captain  there  delivered  the 

and  that  the  "^  '^ 

policy  attached,  goods  shipped  for  that  place,  but  the  pearl  ashes  were 

although  put- 
ting into  South-  not  unloaded  or  examined  there.     Tbe  vessel  left  Souths 

Of npion  was  a 
deviation. 

The  goods  insured  received  considerable  damage  from  sea-water.  But  they  were  not  ex- 
amined at  Southampton,  nor  until  they  reached  London,  when  the  damage  was  found  to 
amount  to  60  per  cent.  Before  tbe  vessel  reached  tbe  dividing  point  of  tbe  two  voyages  she 
had  met  with  bad  weather,  and  had  made  much  water,  and  on  one  occasion,  the  water 
pumped  up  appeased  to  hold  the  pearl  stbes  in  solution.  On  the  voyage  from  Southampton 
to  London  there  were  no  heavy  seas,  and  tbe  weather  was  tolerably  fair.  Under  these  cir- 
cumstances, it  was  held,  that  it  was  a  question  for  the  jury,  whether  the  pearl  sshes  bad 
sustained  damage  to  the  amount  of  3  per  cent,  before  the  deviation ;  and  they  having  found 
that  they  had  smlMned  damage  to  that  amount,  tin  Court  refused  to  disttuh  the  verdict. 

ampton 
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OMfion  on  the  4th  of  November^  and  arrived  in  London        1827. 
CD  the  10th.     On  her  voyage  from  Southampton  there       "haiT 
were  no  heavy  seas.     The  weather  was  tolerably  fair,        ^^'^"^ 
but  the  ship  made  water,  although  not  so  much  as  she 
had  previoasly  done. 

The  pearl  ashes,  on  their  arrival  in  Londorij  appeared 
to  have  sustained  so  much  damage  by  salt  water,  as  to 
be  dq)reciated  in  value  upwards  of  60  per  cent  They 
were  in  a  state  of  solution,  and  it  was  proved  by  persons 
conversant  with  the  article  that  that  could  not  have 
happoDed,  from  coming  in  contact  with  salt  water,  in  less 
time  than  three  or  four  weeks,  certainly  not  in  three  or 
four  days.  Upon  this  evidence  it  was  contended,  that 
the  plaintiff  ought  to  l)e  nonsuited,  inasmuch  as  the  vessel 
did  not  sail  from  Liverpool  on  the  voyage  insured,  viz. 
a  voyage  to  London^  but  on  a  voyage  to  Southampton. 
That  was  the  first  port  of  destination  ;  for  the  captain, 
having  taken  in  goods  for  Southampton^  must  have  cleared 
out  for  that  place.  That  was  the  voyage  contemplated 
and  performed.  Secondly,  assuming  that  the  putting 
into  Southampton  was  a  mere  deviation,  there  was  no 
evidence  of  the  amount  of  the  damage  caused  by  the 
perils  of  the  sea  before  the  deviation  took  place.  Loi*d 
Tenterden  C.  J.  was  of  opinion,  that  the  vessel  did  sail 
on  the  voyage  insured,  the  captain  having  an  intention 
to  deviate,  which  intention  was  afterwards  executed  by 
his  going  into  Southampton^  and  that  the  underwriters, 
therefore,  were  not  liable  for  any  damage  which  occurred 
after  that  period:  therefore,  it  was  a  question  for  the 
jury  upon  the  evidence,  whether,  before  the  vessel  put 
bto  Southampton^  the  assured  had  sustained  damage  to 
the  amount  of  three  per  cent,  by  a  peril  of  the  sea  ? 

The 
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1897.       The  jury  found  that  the  damage  done  to  the  pearl  ashes 
before  the  deviation  exceeded  three  per  cent. 


CampbeU  nqw  moved  to  enter  a  nonsuit»  <hi  the 
ground  that  the  vessel  did  not  sail  on  the  voyage  in- 
sured^  for  the  captain  intended,  in  the  first  instance^  to 
go  to  Southampton.  In  all  the  cases  on  the  subject,  a 
total  loss  has  happened  before  the  vessel  reached  the 
dividing  point,  and  there  is  no  case  where  underwriters 
have  been  held  liable  after  a  deviation.  Secondly, 
the  underwriters  were  clearly  discharged  from  all  re- 
sponsibility after  the  deviation.  The  pearl  ashes  were 
not  examined  at  Southampton^  and  all  goods  being  war- 
ranted free  from  average  under  three  per  cent,  it  was 
incumbent  on  the  plaintiffs  to  shew  distinctly  that  before 
the  vessel  deviated  by  going  into  Southampton^  the  pearl 
ashes  had  been  injured  to  that  amount  by  a  peril  of  the 
sea.  But  there  having  been  no  examination  of  the 
cargo  at  Southampton^  tliat  became  impossible.  Parkin 
V.  Tunno  (a)  is  an  authority  to  shew  there  must  be  dis- 
tinct evidence  that  the  goods  were  damaged  to  that 
amount  while  they  were  protected  by  the  policy,  and 
that  the  evidence  in  this  case  was  not  sulBScient  for  that 
purpose.  From  the  1st  to  the  1 0th  of  Naoemher  the 
vessel  was  on  her  voyage  from  Southamptonj  and  was 
frequently  pumped.  The  damage  may  have  occurred 
during  that  period. 

Lord  Tenterdem  C.  J.  It  appeared  at  the  trials 
that  the  captain  took  in  goods  for  Southampton,  and  also 
fi>r  lAmdon.  Having  loaded  his  vessel  with  goods  partly 

(a)  2Ctimp*59, 

for 
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fbr  one  place  and  partly  for  the  other,  I  thought  it  was  1897. 
to  be  inferred  that  he  sailed  on  a  voyage  to  both 
places,  and  that  so  long  as  the  vessel  continued  in  agm$ui 
that  course,  which  was  common  to  a  voyage  either  to 
Soutiampton  or  Londont,  she  was  sailing  on  the  voyage 
insured.  But  as  the  policy  did  not  contain  any  dause 
giving  liberty  to  the  vessel  to  put  into  Saidhamptortj  I 
thou^t  the  putting  into  that  port  was  a  deviation,  and  - 
that  the  underwriters  were  not  responsible  for  any  loss 
which  accrued  subsequently.  It  appeared  however  that 
the  vessel  met  with  very  bad  weather  in  the  early  part  of 
her  voyage;  that  she  put  into  Holyhead^  and  that  after 
die  left  Hofykeadf  and  before  her  arrival  at  the  dividing 
point  of  the  voyage,  when  the  water  was  pumped  up,  it 
changed  the  colour  of  the  captain's  clothes ;  and  it  ap- 
peared further,  that  in  the  voyage  from  Southampton  to 
London  the  weather  was  fair.  When  she  arrived  in 
London^  it  was  found  that  the  pearl  ashes  had  sustained 
damage  to  the  amount  of  two-thirds  of  their  value. 
Under  these  circumstances,  I  left  it  to  the  jury  to  say, 
whether  before  the  vessel  came  to  the  dividing  point, 
Soidhamptonj  the  assured  had  sustained  a  loss  by  the 
perils  of  the  sea  amounting  to  three  per  cent?  The 
jury  found  that  they  had ;  and  I  think  there  was  evi- 
dence  to  support  that  finding. 

Batlet  J.  Where  the  insurance  is  on  a  voyage  to 
a  given  place,  and  the  captain  when  he  sails  does  not 
mean  to  go  to  that  place  at  all,  he  never  sails  on  the 
voyage  insured.  But  where  the  ultimate  termini  of 
the  intended  voyage  are  the  same  as  those  described 
in  the  policy,  although  an  intermediate  voyage  be  con- 
templated,  the  voyage   is   to  be  considered  the   same 

Vol.  VII.  C  until 


Taatu. 
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1827.  until  the  vessel  arrives  at  the  dividing  point  of  the  two 
voyages.     The  departure  from  the  course  of  the  voyage 

^ainsi  insured  then  becomes  a  deviation ;  but  before  the  arrival 
at  the  dividing  point,  there  is  no  more  than  an  intention 
to  deviate,  which,  if  not  carried  into  effect,  will  not 
vitiate  the  policy.  In  Kemley  v.  Byan  [a)  the  policy  was 
at  and  from  Grenada  to  Liverpool.  The  ship  sailed  for 
Liverpool;  but  the  captain,  before  the  commencement 
of  the  voyage^  had  formed  a  design  to  touch  at  Cork 
on  her  way.  She  was  totally  lost  before  she  arrived 
at  the  dividing  point;  but  the  termini  of  the  intended 
voyage  being  really  the  same  as  those  described  in  the 
policy,  the  Court  held  that  it  must  be  considered  the 
same  voyage ;  and  that  a  design  to  deviate,  not  effected, 
would  not  determine  the  policy;  and  they  observed  that 
the  ship  was  bound  for  Liverpool^  although  she  had  also 
clearances  for  Cork.  That  case,  therefore,  is  an  autho- 
rity to  shew,  that  until  the  captain  in  this  case  departed 
from  his  course  towards  London^  the  voyage  may  be 
considered  as  a  voyage  to  London.  Upon  the  other 
point,  I  agree  with  my  Lord,  that  under  the  peculiar 
circumstances  of  this  case  there  was  evidence  to  go  to 
the  jury  that  a  loss  to  the  amount  of  3  per  cent,  had 
been  sustained  before  the  deviation,  and  that  no  fault  is 
to  be  found  with  their  verdict 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  refused. 

M 

(a)  2M.Bl.34S. 
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1827. 


Smith  and  Otfiers  against  Ferrand.  .^^IIT^ 

A  SSUMPSIT  for  goods  sold  and  delivered.     Plea,  Where  the 

Jr\.  ^  leUer  of  goods 

noD  assumpsit.     At  the  trial  before  Park  J.,  at  the  receiYed  from 

the  piifdiatcr 

Sammer  assizes  for  the  county  of  York  1826,  the  fol-  an  order  npon 
lowing  appeared  to  be  the  &cts  of  the  case:   The  theprio^aik[ 
plidntiffi  carried  on  business  at  Gomersalf  near  Leedsy  in  J^^^f^^^*** 
Yorkshircy  under  the  firm  of  the  Gomersal  Mill  Company.  ^  *^  ^•" 

*      •'^   pouted  to  meet 

and  employed  one  Kaye  to  sell  goods  for  them,  and  to  th*t  and  certain 

other  demands) 

receiye  the  money.     In  September  1825  Kaye  sold  to  the  offered  to  pay 

in  cash,  deduct- 

defendant,  who  resided  at  Almondburyy  near  Hudders-  ing  discount  for 

y.  ,,  •         o  1  n        I  n  1    the  period  of 

fields  a  quantity  of  worsted  yam  for  the  sum  ox  193a.  credit,  or  by  a 

The  yam  was  afterwards  delivered.     Kaye  was  called  third  penon, 

as  a  witness  by  the  plaintiff;  and  he  stated  that  the  yarn  rf^j!^*^ uie: 

was  sold  to  be  paid  for  on  delivery  by  a  bill  at  two  ^^*^*^ig 

months,  which  was  considered   money  payment,   and  bill  was  after- 

"  wardsdis- 

that  the  defendant  on  the  1 1th  of  October  gave  him  a  note  honoured,  he 

coifld  not  sue 

in  wridng  which  he  was  to  carry  to  his  bankers  at  Hudders-  the  purchaser 
;£f/^,  Messrs.  2)o&5(m  and  Co.;  ^^  Please  to  pay  the  Gom^sa/  the  goods. 
MSI  Company  1 9S/.,  equal  to  six  months."  This  order  had 
neither  signature,  address,  nor  date.  ^  On  presenting 
this  order  to  Dobson  and  Co.,  Kaye  received  a  bill  of 
100/.  drawn  on  a  person  in  London^  which  had  three 
months  to  run,  and  89/.  lis.  in  banker's  notes;  S/.  95. 
being  deducted  for  discount,  which  was  the  discount  for 
three  months  on  the  100/.,  and  for  six  months  on  the 
89/.  lis.  He  was  told  at  the  time  that  he  might  have 
the  whole  in  cash,  allowing  discount.  Kaye  afterwards 
called  at  Ferrand!s^  and  wrote  on  the  invoice  of  the 
goods  the  word  *^  settled ;"  but  he  said  that  he,  at  the 

C  2  same 
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1827.       same  time,  told   the  clerk  he  would   not  give  credit 
„  for  more  than   he  had   received.     The  bill  was  dis- 

Skxth 

against  honoured  on  the  13th  oi  January ;  Dobson  and  Co. 
had  failed  in  December.  On  the  part  of  the  defendant 
it  was  proved,  that  it  was  the  usual  course  of  trade 
at  Huddersfield  to  sell  goods  of  this  description  to  be 
paid  for  by  a  bill  at  six  months;  and  that  Kaye^  on 
the  day  he  received  the  order,  admitted  that  he  had 
agreed  to  allow  six  month's  discount  It  was  also 
proved,  that  the  defendant  had  deposited  with  his 
bankers  a  2000/.  bill  (which  was  duly  paid),  and  sent 
to  them  a  paper  containing  the  names  of  several  per- 
sons  to  whom  different  payments,  amounting  in  the 
whole  to  16007.  were  to  be  made,  and  in  the  list  was 
that  of  "  John  Kaycy  Gomersal,  1 93L^  It  was  further 
proved  that  when  Kaj/e  presented  the  order,  he  was 
asked,  how  he  wished  to  be  paid  ?  He  said  he  would 
take  a  bill  for  100/.  at  three  months,  and  the  rest  in 
banker's  notes.  The  discount  was  deducted,  to  which 
Kaye  made  no  objection.  The  learned  Judge  was  of 
opinion,  that  as  Kat/e  might  have  received  cash  from 
Dchson  and  Co.,  and  thought  fit,  for  the  convenience 
of  himself  or  the  plaintifis,  to  take  a  bill,  the  taking 
of  that  bill  discharged  the  defendant;  and  as  to  the 
fium  deducted  for  discount,  the  right  of  the  plaintiff 
to  recover  that  depended  upon  a  question  of  fact,  viz., 
whether  Kaye  had  agreed  to  allow  six  months'  discount 
or  not,  and  he  left  that  question  to  the  jury ;  and  he  told 
them  to  find  for  the  defendant,  if,  upon  the  whole  evi- 
dence, they  thought  Kaye  had  so  agreed,  otherwise  for  the 
plaintifis.  The  jury  found  a  verdict  for  the  defendant.  A 
rule  nisi  for  a  new  trial  was  obtained  by  Cross  Serjt  in  last 
Michaelmas  term,  on  the  ground  that  the  paper  in  ques- 
tion 
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tioQ  was  not  a  check,  and  that  the  payment  by  Dobson        ldS7« 
and  Co.  who  were  the  agents  of  Ferrand^  was  in  effect 
a  payment  by  him;  and  the  bill  which  was  given  in 
part  payment  having  turned  out  unproductive^  did  not 
operate  as  a  discharge  of  the  original  debt 

Tlu  Attorney-  General  and  Campbell  now  shewed  cause. 
It  must  now  be  taken,  after  the  finding  of  the  jury,  that 
the  plaintifis  sold  th^  yai*n,  tp  be  paid  for  either  on  a 
credit  of  six  months  or  in  ready  money,  allowing  six 
months  discount.  The  plaintiff's  agent,  Kaye^  having 
elected  to  receive,  instead  of  bank  notes  or  money,  a  bill 
having  three  months  to  run,  took  it  at  his  own  peril,  and 
the  original  debtor  is  discharged,  although  the  parties  to 
the  bill  fiiiled  before  it  became  due. 

Parke  contra.  The  order  in  question  was  not  a  check. 
It  was  not  directed  to  the  bankers,  nor  signed  by  any  one. 
It  was  a  mere  ticket  to  identify  the  party  entitled  to 
payment,  according  to  the  list.  Dobson  and  Co.  were 
the  agents  of  the  defendant,  and  as  such  gave  the  bill, 
which  was  dishonoured.  The  act  of  Dobson  and  Co. 
was,  therefore,  his  act ;  and  it  is  clear,  that  if  he  had 
given  the  bill  to  Kaye^  it  would  not  have  been  a  db- 
charge.  Where  there  is  an  antecedent  debt,  and  a  bill 
given  for  it,  without  any  indorsement  by  the  debtor,  the 
law  implies  a  contract  that  the  bill  shall  be  paid  when 
due,  and  if  it  is  not,  the  original  debt  remains ;  per  Lord 
Eldon^  Ex  parte  Blackburn  {a).  In  this  case,  the  bill 
was  given  in  payment  by  the  defendant,  through  the 
intervention  of  his  agents,  Dobson  and  Co. ;  it  has  not 

(a)  10  Vet,  jun.  206. 

C  8  been 
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1827.  been  paid,  and,  therefore,  the  original  debt  pro  tanto 
remains.   Eoerett  v.  Collins  (a),  is  an  autliority  expressly 

o^wMf  in  point  There  the  plaintiff  had  employed  the  de- 
fendant  to  sell  cattle  for  him,  and  on  demanding  the 
money  produced  by  the  sale,  the  defendant  took  the 
plaintiff's  son  to  Mingay^  Notty  and  Co.,  and  they 
offered  to  pay  him  in  bank  notes,  but  he  preferred  a 
check  on  their  bankers.  The  check  was  dishonoured. 
It  was  held,  that  this  did  not  discharge  the  debtor, 
although  Mingay^  Notty  and  Co.  failed  with  a  balance  of 
the  defendant's  in  their  hands.  That  was  decided  on 
the  ground,  that  Mingay^  NoU^  and  Co.  were  con- 
sidered as  the  defendant's  agents  or  servants,  and  that 
*  their  offer  to  pay  by  notes  or  their  check,  was  tan- 

tamount to  an  offer  to  pay  by  notes  or  his  check.  But 
assuming  that  this  was  a  check,  the  effect  of  it  was  to 
give  to  Kaye  the  option  of  having  a  bill  at  six  months, 
or  at  any  less  time,  or  money,  allowing  discount.  An  un- 
productive check  operates  as  a  payment  of  a  debt,  when 
the  party  taking  the  check  receives  payment  In  a  mode 
not  warranted  by  the  order.  Thus,  where  A,  sold  goods 
to  JB.,  for  which  the  latter  was  to  pay  by  a  bill  at  three 
months,  and  JB.  gave  A.  a  check  on  his  bankers,  (who 
were  also  the  bankers  of  A.)  requiring  them  to  pay  A, 
on  demand,  or  by  a  bill  at  three  months ;  and  A,  paid 
the  check  into  the  bankers,  and  took  no  bill  from  them, 
but  the  amount  was  transferred  in  the  bankers'  books 
from  JB.'s  account  to  A.  with  the  knowledge  of  both, 
and  the  banker  (ailed  before  the  check  became  due;  it 
was  held,  that  A.  not  having  taken  any  bill,  had  not 
pursued  the  order  contained  in  the  check,  and  could  not 
recover  the  value  of  the  goods,  Bolton  v.  Richard  (&). 

(a)  S  Campb,  515.  (6)  eX.R.  139. 

But 
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1827*  '  Co.  assumed  the  form  of  a  regular  check  or  not  is 
wholly  immaterial.     It  appears  clear  from  the  evidence, 

ogaifut  that  Kcn/e  might  have  had  cash  if  he  would,  but  he 
chose  to  take  in  part  payment  a  bill  for  100/.  which 
had  neariy  three  months  to  run.  He  therefore  took 
a  security  very  di£Perent  from  that  which  was  taken 
from  Mingayj  Nottf  and  Co.,  in  Everett  v.  CoUtns{a). 
There  the  party  took  nothing  but  a  check  or  order 
on  a  banker  to  pay  the  money  immediately.  But 
here  the  plaintiffs  agent  took  a  bill  of  exchange  ac- 
cepted by  a  stranger,  and  having  a  certain  time  to 
run.  That  was  not  an  order  for  instant  and  immediate 
payment,  as  the  check  was  in  the  case  cited.  Besides, 
Dobsan  and  Co.  were  not  merely  agents  in  the  common 
meaning  of  that  term,  but  agents  entrusted  with  funds 
for  the  specific  purpose  of  paying  these  demands.  It 
seems  to  me,  that  as  the  plaintiffs  or  their  agent  Kaye 
thought  fit  to  waive  the  right  to  immediate  payment, 
and  to  take  the  security,  they  must  bear  the  loss  which 
has  happened  through  their  own  default.  The  rule  for 
a  new  trial  must  therefore  be  discharged. 

Bayley  J,  I  consider  Dobsan  and  Co.  in  this  case 
as  debtors  to  the  plaintiffi  for  the  amount  of  this  bill.  I 
take  it  to  be  clear,  that  if  a  creditor  refer  a  third  person 
to  his  debtor  for  payment,  intending  the  third  person  to 
take  payment  in  money,  and  the  latter,  instead  of  taking 
payment  in  money,  takes  payment  in  any  other  way,  he 
does  it  at  his  peril.  In  a  case  before  Lord  Kenyon  in 
1796,  it  was  decided  that  if  a  debtor  refer  a  creditor  to  a 
third  person  for  payment,  and  the  creditor  gives  that 
third  person  indulgence  without  the  knowledge  and 

(a)  9Camfp6.  515. 

consent 
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consent  of  the  debtor,  and  the  third  person  becomes        1827* 
insolvoit,  the  loss  must  fall  on  the  creditor,  because,  as       — — 

SMiTir 

between  himself  and  the  debtor,  the  giving  indulgence  jigamtt 
without  notice  operates  as  an  agreement  on  his  part  to 
look  to  the  third  person,  and  discharge  the  debtor.  In 
this  CBse^  Kcye  received  an  order  for  193/.  upon  Dobson 
and  Co.,  who  stood  in  the  condition  of  debtors  to 
Femmd  for  193^,  and  at  that  moment  Kaye  might 
have  demanded  and  received  payment  in  cash.  Instead 
of  requiring  payment  in  cash,  he  took  this  bill  at  three 
months.  To  this  arrangement  Ferrand  was  no  party ; 
he  was  not  even  apprized  c^  it.  The  taking  of  the  bill 
was  an  act  of  Kay^Sj  and  an  act  of  indulgence  given  to 
Dobtan  and  Co.,  and  then  the  loss  arising  from  the 
insolvency  of  Dcbson  and  Co.  must  fall  upon  Kcye  or 
upon  the  plaintifS,  his  principals,  with  whom  he  is 
identified.  The  case  of  Everett  v.  Collins  (a)  is  distin- 
gmsbable  from  this,  because  in  that  case  the  check 
taken  was  an  order  for  prompt  and  immediate  payment, 
and  was  equivalent  to  payment;  for  when  a  party  is 
ofiered  the  option  of  having  either  a  check  on  a  banker 
or  a  bank  note,  it  is  in  effect  an  offer  to  pay  in  one 
species  of  cash  or  another.  For  these  reasons,  I  am  of 
opinion  that  the  verdict  for  the  defendant  ought  not  to 
be  disturbed.    This  rule  must,  therefore,  be  discharged. 

LiTTLEDALE  J.  (£)  coucurrcd. 

Rule  discharged,  (c) 

(a)  3  Camp6.  515.  (6)  HoiroydJ,  was  absent  in  the  Bail  Court, 

(c)  See  Monk  ▼.  Pedder,  4  Cdmpb.  257.,  Strong  ▼.  Hart,  6  B,  j-  C  16a 
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GooDE  against  Langley,  Bailey,  Ranger,  and 

Weddell. 

A.  agreed  with  HTROVER  for  a  gig.     Plea,  not  guilty.     At  the  trial 

J9«  to  make  a        JL 

gif  for  agiTen  before  Park  J.  at  the  Summer  assizes  for  the  county 

body  of  the  gig  of  York  1826,  the  following  appeared  to  be  the  facts  of 
were  selected  ^®  ^^^'  ^^^^  defendant  Langley,  in  1826,  was  sheriff 
uombedio^'  of  the  county  of  York ;  Bailey  was  a  sheriff's  oflScer ; 
^^^''"*  Weddell  was  a  coachmaker,  living  at  Knaresborough ; 
ThefuUpriM    and  Ranger  was  a  plasterer,   and  the   step-father  of 

was  paid*     B©-    

fore  it  was         Weddell,  with  whom  he  resided  at  the  time  in  question. 

finished,  it  was 

seised  by  the      On  the  II  th  of  April  1826,  Weddell  agreed  to  make, 

sheriff  under  a     «         ,  ,    •, 

fi.  fa.  issued  for  the  plaintiff,  the  gig  in  question  for  37/.,  against 

^°gigwas  which   sum  an  old   debt  of   20/.  125.  6d.    due  from 

J^^2und  ff^^ddell  to  the  plaintiff,  was  to  be  set  off.     The  body 

^th^i^t  ^^  ^^®  8'g  ^^d  ^^®  wheels  were  selected  by  the  plaintiff 

of  the  judg-  at  WeddelFs  shop,  and  he  promised  that  the  gig  should 

ment^creditor.  o  o 

The  sheriff  af-    be  Completed  and  delivered  in  a  few  days.    The  plaintiff 

ter  wards  setook 

it  to  secure  his  afterwards,  and  before  the  gig  was  finished,  paid  a 
Hdd^^iathe  further  sum  of  money,  which,  together  with  the  old 
doso^radthat  ^^^U  amounted  to  87/.,  the  price  of  the  gig.  On 
Sn't^lr"^""  ^«^^^i^the  11th  of  ifc%the  plaintiff  went  to  WeddeU's 
*^to^  Wh  P'^^"™'^^  ^^^  die  gig:  Ranger  was  there,  and  assisted 
dier  the  pm-      Weddell  in  drawing  it  out  of  the  yard  and  putting  in 

perty  in  the  gig  * 

vested  in  the      the  horse,  and  it  was  then  delivered  to  the  plaintiff. 

purchaser  be- 
fore deli?eiy?     On  the  5th  of  May,  a  fieri  facias,  on  a  judgment  at 

the  suit  of  Ranger  against  Weddell,  had  issued  against 

the  latter,  directed  to  the  defendant  Langley,  who  made 

out  a  warrant  to  Bailey  on  the  same  day,  which  was 

indorsed  to  levy  459/.     The  sheriff  took  possession 

of  WeddelTs  goods  on  the  6th  of  May,  at  which  time 

the 
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the  g^  was  upon  his  premises  in  an  unfinished  state;  1827. 
hot  after  the  seizure  by  Bailey^  fVeddeU  was  permitted  — 
to  work  up  the  materials  on  the  premises,  and  he  agamst 
completed  the  gig.  On  the  13th  of  May^  Bailey  hear- 
ing that  the  gig  had  been  taken  away,  went  to  the 
plaintiff's  premises  and  took  it  back  again;  and  this 
action  was  brought  by  the  plaintiff,  after  a  demand 
aod  refusal,  to  recover  the  value  of  the  gig.  Ranger 
and  Wedded  were  living  together  before  and  after 
the  judgment  and  execution,  and  Ranger  looked  after 
the  workmen,  and  gave  them  directions.  There  were 
other  circumstances  to  shew  that  the  judgment  and 
execution  were  collusive.  The  learned  Judge  left  the 
question  to  the  jury  whether  the  judgment  and  exe* 
cution  were  fraudulent,  and  the  jury  found  that  they 
were.  A  rule  nisi  for  a  new  trial  was  obtained  on  the 
ground  that  trover  was  not  maintainable,  the  property^ 
in  the  gig  not  having  vested  in  the  plaintiff  at  the  time 
when  the  sheriff  took  possession  under  the  fieri  facias. 

The  Attomey-General  and  E.  H.  Alderson  now  shewed 
cause.  The  jury  have  found  that  the  judgment  and  exe- 
cution were  fraudulent,  and  that  being  so,  the  plaintiff  was 
clearly  entided  to  recover  even  if  the  gig  was  not  com- 
pleted at  the  time  when  the  sheriff  seized  it  under  the  fieri 
CEudas.  But  assuming  that  the  property  in  the  gig  did  not 
vest  in  the  plaintiff  before  the  seizure,  in  consequence  of  its 
not  being  completed,  and  waving  the  fraud,  still  it  vested 
in  him  by  the  delivery  of  it  in  a  complete  state,  with  the 
assent  of  the  judgment  creditor,  on  the  11th  of  May. 
It  is  true,  generally  speaking,  that  a  sheriff  may  main- 
tun  trover  for  goods  which  he  has  seized  in  execution  ; 
but  the  reason  of  that  is,  that  he  is  answerable  to  the 

plaintiff 
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1827*  plaintiff  in  the  execution  for  the  value  of  the  goods  so 
seized.     But  it  is  quite  clear,  that  as  the  judgment  cre- 

Qgaimt  ditor  concurred  in  delivering  this  gig  to  the  plaintiff,  he 
could  not  maintain  any  action  against  the  sheriff;  and  if 
so,  it  would  seem  to  follow  that  the  sheriff  himself  could 
not  have  maintained  trover  against  the  present  plaintiff; 
and  as  to  his  being  entitled  to  poundage,  that  right  only 
gave  him  a  lien  upon  the  goods  and  the  proceeds.  It 
was  his  duty  to  take  care  not  to  part  with  the  possession* 
By  so  doing,  he  lost  his  lien. 

Parke  contra.  This  action  is  not  maintainable,  for 
the  seizure  was  made  on  the  6th  of  Maj/y  and  at  that 
time  the  gig  was  not  completed.  It  is  clear  that  the 
plaintiff  did  not  acquire  any  property  in  the  article  until 
it  was  finished  and  delivered  to  him,  Muckl&w  v.  Man- 
gles (a).  The  right  to  recover  the  price  on  the  one 
hand,  and  the  right  of  property  on  the  other,  are^  cor- 
relative. Until  the  article  was  completed  and  was 
delivered,  the  maker  could  not  have  recovered  the 
price,  nor  could  the  person  for  whom  the  article 
was  made  maintain  trover.  It  makes  no  difference 
that  the  particular  materials  were  selected  by  the  plain- 
tifi^  (or  that  would  give  him  no  property  in  them, 
but  a  right  of  action  only  against  the  maker  for  not 
using  those  particular  materials.  Nor  does  it  vary  the 
case  that  a  part  or  the  whole  of  the  price  is  paid  by  way 
of  advance;  for  if  part  be  paid,  no  certain  poition  of  the 
article  can  be  said  to  become  the  property  of  the  pur- 
chaser, unless  where  it  is  so  stipulated  expressly  or  by 
implication,  as  in  Woods  v.  Russell  {b) ;  nor  if  the  whole 

'  (a)   1  Taunt,  31 8.  (6)  SB.^A.  94S. 

sum 
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samispaid,  does  the  property  in  the  whole  vest.     If,        1827. 
where  there  is  no  such  stipulation,  the  article  is  de-  ' 

^  '  Good* 

stroyed  by  fire  before  it  is  finished  and  delivered,  the  agahut 
fMut  or  the  whole  of  the  purchase-money  paid  must  be 
reiiuided  to  the  purchaser,  and  the  vendor  must  bear 
the  loss.  The  subsequent  delivery  on  the  11th  of  May 
could  not  vest  the  property,  for  neither  the  sheriff  nor 
his  officer  concurred  in  it;  and  though  the  execution 
creditor  did,  his  act  could  not  defeat  the  lien  which  the 
sheriff  had  for  poundage;  and  the  fraud  in  the  judgment 
and  execution  could  not  affect  the  sheriff  or  his  officer, 
for  they  were  bound  to  act  according  to,  and  were  pro- 
tected by  the  writ,  and  they  would  have  been  so  pro- 
tected if  there  had  been  no  judgment ;  and  a  fraudulent 
judgment  cannot  place  them  in  a  worse  situation. 

Lord  Tenterden  C.  J.  Without  entering  into  the 
question  whether  tlie  property  in  the  gig  had  passed  to 
the  plaintiff  before  it  was  seized  by  the  sheriff  on  the 
6th  of  Majfj  it  seems  to  me  that  there  was  sufficient 
evidence  to  support  the  verdict  in  this  case.  The 
sheriff's  officer  entered  the  premises  of  Weddell  by 
virtue  of  a  fi.  fa.  issued  on  the  5  th  of  May^  at  the  suit 
of  Banger^  and  seized  the  property.  Banger  afterwards 
continaed  to  reside  on  the  premises  and  manage  the 
concerns,  and  he  and  his  debtor  afterwards  concurred  in 
delivering  the  gig  to  the  plaintiff.  As  against  them, 
therefore,  the  plaintiff  is  clearly  entitled  to  retain  it;  but 
the  sheriff  afterwards  retook  it,  and  it  is  said  that  he 
had  a  right  to  do  so  in  order  to  receive  his  poundage ; 
but  I  think  it  was  his  duty  not  to  permit  it  to  go  out  of 
his  possession.  When  he  left  it  in  the  care  of  the  judg^ 
ment  creditor,  and  the  latter  delivered  it  to  the  plaintiff, 

he 
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1827*  he  was  placed  in  the  same  situation  as  if  he  had  ex- 
Q^^^  pressly  consented  to  that  delivery  himself.  I  think  the 
againtt        sheriff  had  no  riffht  to  take  it  a  second  time  in  order  to 

Lamglkt.  ° 

secure  a  debt  of  his  own,  and  it  is  quite  clear  that  he 
had  no  right  to  take  it  on  behalf  of  the  judgment  cre- 
ditor or  the  debtor.  The  rule  for  a  new  trial  must 
therefore  be  discharged. 

Rule  discharged* 


Friday,  Briggs  agattist  WiLKiNSON  and  Three  Others. 

June  22d.  ° 

-Where  A.,  the     A  SSUMPSIT  for  work   and  labour  and  materials, 

managing  X\. 

ownerofaihip,  goods  sold  and  delivered,  &c.     fT/Z^nson  pleaded 

mortgaged  his 

■hare  to  ^.y  the  general  issue,  the  other  defendants  suffered  judg- 
the^transfer  to  nient  by  default.  At  the  trial  before  Hullock  B.,  at  the 
onlli^^r*^  OarrKrfe  Summer  assizes  1826,  it  appeared  that  before, 
^toy^uTrf  *^"^  ^°  1828,  the  defendants,  who  suffered  judgment  by 
oontinued  in      default,  tofi^ether  with  if.  and  J.  Bowman^  were  owners 

the  manage-  " 

ment  as  before,  of  the  brig  BoUon  of  MaryporU     H.  Bowman  resided  at 

and  B,  did  not 

take  possession   that  place,  and  was  managing  owner.     In  the  month  of 

or  interfere  in 

theoonoemsof  November  1823,  the  vessel  being  then  at  sea,  H.  and  J. 
that  he^was  not  Bowmatiy  by  bill  of  sale  reciting  the  certificate  of  re- 
pi^^i^.  g^^^'y^  ^'^J  ^^  consideration  of  280/.  before  then  ad- 
**d*"**u«i*  v^"ced  to  them  by  Wilkinson,  bargain,  sell,  assign,  &c. 
^unaancei^     to  him,  their  share  of  the  Bolton  habendum  to  him  and 

his  executors,  &c.  for  ever,  upon  trust  that  he  should  at 
any  time  after  the  13th  of  January  then  next,  either 
with  or  without  the  concurrence  of  H.  and  J.  Bowman, 
sell  and  absolutely  dispose  of  the  said  share  of  the  vessel 
for  the  best  price  that  could  be  obtained,  and  with  the 
purchase-money  first  pay  the  expenses  of  the  sale,  and 

of 
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of  curying  into  effect  the  trusts  and  powers  of  that       1827. 
deed,  and  of  efiecting  insurances,  together  with  ail  such 
other  sums  of  money  as  he,  (G.  W.)  his  executors,  8cc.       agaifut 
should  or  might  thereafter  pay,  disburse,  or  become 
li^le  to  as  the  registered  owner  of  the  vessel,  or  for  or 
on  aocoont  of  the  ship  or  vessel,  and  then  to  retain  the 
sum  of  280/.  and  interest ;  and  then  upon  trust  to  pay 
the  surplus,  if  any,  to  H,  and  J.  Bawmanj  or  as  they 
might  direct.     This  bill  of  sale   was  delivered  to  the 
proper  officer  at  Maryport  on  the  19th  of  December  1823. 
The  Bobon  returned  from  sea  on  the  2Sd  oi  January 
1824,  and  on  the  27th  of  that  month  the  transfer  was 
indorsed  on  her  certificate  of  registry.    After  the  exe- 
cution of  thb  bill  of  sale,  H.  Bowman  continued  to  act 
as  ship's  husband  as  before;  and  in  1825  ordered  the 
goods,  for  the  price  of  which  this  action  was  brought, 
and  they  were  supplied  for  the  use  of  the  BoUon  by  the 
pUdntiff,  who  did  not  then  know  that  Wilkinson  was  in- 
terested in  her,  nor  had  Wilkinson  at  that  time  taken 
possession  or  interfered  in  the  concerns  of  the  ship.     In 
April  1826  Wilkinson^  in  consideration  of  65&.j  executed 
a  bill  of  sale  of  his  share  in  the  BoUon  to  one  Tyson. 
Upon  this  evidence  the  learned  Judge  thought  there 
was  no  proof  of  the  goods  having  been  furnished  upon 
the  credit  of  Wilkinson;  and  as  the  plaintiff's  counsel 
did  not  desire  that  question  to  be  left  to  the  jury,  he  di- 
rected a  nonsuit,  but  gave  the  plaintiff  leave  to  move  to 
enter  a  verdict  for  37/.  105.,  the  value  of  the  goods  sup- 
plied, if  the  Court  should  be  of  opinion,  that,  under  the 
circumstances  above  mentioned,  the  defendant  was  liable 
to  the  action.     A  rule  nisi  was  accordingly  obtained  in 
last  Michaelmas  term,  against  which 


The 
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IW7.       ""-The  Aitormy-Qenertd  sAdJPbrke  notr  sliewed  cause, 
r  It  i*  mike  dear' that  the  work- in  this* case  was  done,  and 

agabui  ^  goods^  supplied  cm  \hh  credit  of  Bcnmhan^  and  not  on 
die  credit  of  Wilkinson.  The  simple  question  therefore 
is,  whether  a  mortgagee  of  a  ship,  not  in  possessiori  imd 
ib'whom  no  credit  is  given,  is  liable  for  the  repiurs  of 
the  ship  and  goods  suppHed  for  her  use.  Theife  iire  two 
modem  cases  decisire"  as  to  this  question,  Annett  v*  Car- 
tlairs  (a\  Jennings  v.  Griffiths  (8).  In  the  ftrmeri-wMch 
^fft»  an  action  by  the  master  against  a  mor^gee*  of  a 
ship  out  of  possession,  for  his  wager  and  disbursements, 
Lord  EOenboraugk  said,  *^  Title  h&s  nodimg'to  Ad  with 
these  e&ses; 'we  must  loc^  to  the  contract  between  the 
parties:'^'and theplaintiffwas^nonsuited.  hi  tbelatter, 
Which  was  an  acdon  i^ainst  the  legisl  owner  of  a  ship 
for  repairs,  Abbott  C.  J.  told  the  jury,  that  the'question 
for  their  consideration  was,  ^  were  or  were  not  the  re- 
pairs done  upon  the  credit  of  the  defendant,*'  and 
thereupon  the  plaintiff's  jcotiiisel  chose  to  be  nonsuited. 
Here  it  \»  admiftedj  that  the  repairs  were  not  done-  upon 
the*  credit  of  the  defendJEmt.  These  dedsions  wereilot 
sew  in  prindplcj  but  foHowed  the  rule  given  i^  the 
earlier  cases,  Jackson  v.  Vernon  (c),  Chinnety  v.  Btach* 
htme  (rf),  M^Ioer  v.  HunAle  (e).  Where  repairs  or  stores 
are  ordered  by  the  master,  the  esse  is  different;  for, 
«  necessitate^  he  is  the  agent  of  all  the  owners  if  em- 
ployed* generally  by  dian. 

'  Mienon  and  Pattes&n  txfMk.     Wilkinson  was  not  in 
the'  situation  of  an  ordinary  mOTtgageef.    There  was  no 

(a)  S  Camp.SS^  (6)   J  B.  f  U.  42. 

(c)  1 H.  Sl.114.  (rf)  1  ir.'JW.  117.  n. 

(i)  16  EaU,  109. 

covenant 
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covenaDt  by  iiim  to  reoonvey  the  ship  to  the  Baomam       18i7. 

opoD  payment  of  the  money  due,  and  he  had  power  to 

leCiin  out  of  the  proceeds  of  the  ^ip,  when  sold,  all  such        against 

,        .  ,    ,  „   ,  ,  WxixiHsoir. 

sums  as  he  might  be  compelled  to  pay  as  registered  owner. 

By  the  4  G.  4.  c.  41.  5. 43.  (the  register  act  in  force  at  the 
Ume  of  this  transfer)  it  is  provided,  *^  that  where  a  transfer 
is  made  by  way  of  mortgage,  or  for  the  purpose  of  effecting 
a  sale  for  payment  of  any  debt  or  debts,  that  shall  be  ex- 
pressed in  the  indorsement  on  the  certificate  of  registry, 
and  then  the  person  to  whom  such  transfer  is  made  shall 
not  by  reason  thereof  be  deemed  an  owner."     No  such 
statemoit  was  introduced  in  this  case,  and,  therefore,  Wil- 
iMMM  became  owner,  and  liable  to  all  the  responsibilities 
of  an  owner.     All  the  cases  cited  were  of  a  mortgage  of 
the  whole  ship ;  and  it  makes  a  great  difference  whether 
the  ship   is   the   property  of  one  or  several  owners. 
Before  this  transfer,  H.  Bowman  was  employed  by  the 
other  owners  as  manager ;  and  as  he  continued  in  that 
atoation  afterwards,  he  was  agent  for  Wilkinson  as  well 
as  the  other  owners  in  all  matters  concerning  the  ship. 
The  real  question  in  this  cause  then  was,  not  whether 
credit  was  given  to  Wilkinson^  but  whether  credit  was 
given  to  i/.  Bowman  personally,  or  as  the  represent- 
ative of  the  owners  of  the  ship.     If  the  jury  had  found 
that  credit  was  given   to   him  in  the  latter  character, 
Wilkinson  would  have  been  liable.     The  case  of  Jackson 
V.  Vernon  proceeded   upon  the  authority  of  Eaton  v. 
Jaques{a).   That  case,  however,  was  expressly  overruled 
in  Williams  v.  Bosanquet  {b\ ;  and  Jackson  v.  Vernon  was 
much  shaken  by  the  observations  of  Lord  Kenyan  in 
WesterdeU  v.  Dale  (c),  and  it  was  again  observed  upon 
with   disapprobation    by    Abbott  C.  J.    in    Dowson  v. 

(a)  Doug.  455.  {I)  IB.iB.  238.  (c)  7  T.B.SOG. 

Vol.  VII.  D  Leake. 
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1827.       Leake  (a).     In  the  case  of  Frazerv.  Marsh  {h)j  where 
-,  the  registered  owner  had  chartered  his  vessel  for  several 

against        vovaiTes.  it  was  held  that  he  was  not  liable  for  stores 

WnJciicsoK.  -^   o    ' 

supplied,  because  he  could  not  be  considered  as  owner. 


Lord  Tente&den  C.  J.  It  appears  to  me  that  the 
only  question  for  our  consideration  is,  whether  the  re- 
pairs done,  and  the  stores  supplieato  the  ship  in  ques- 
tion, can  be  considered  as  having  been  done  and  sup- 
plied under  the  authority  oi.Wtlkimon^  either  express  or 
implied.  Express  authority  there  certainly  was  not. 
Then,  do  the  facts  of  the  case  warrant  the  inference  of 
an  implied  authority  ?  It  appeared  that  the  order  was 
given  by  H.  Boumany  formerly  a  part-owner,  who  had 
parted  with  his  legal  interest  to  Wilkinson.  That,  how- 
ever, was  partially  for  his  own  benefit,  and  not  wholly 
for  Wilkinson^s.  Beyond  the  monies  secured  by  the  bill 
of  sale,  H.  Bowman  continued  interested,  although  he 
no  longer  had  a  legal  interest  in  the  ship,  and  upon  re- 
payment of  all  that  was  due,  he  might  have  had  his 
share  of  the  ship  re-conveyed  to  him.  In  the  mean  time 
he  continued  to  manage  the  ship  as  before,  and  gave  the 
orders  in  question  as  if  no  such  bill  of  sale  had  been 
executed.  During  this  period,  Wilkimon  never  inter- 
fered with  the  concerns  of  the  ship,  and  it  is  impossible 
for  us  to  say  that  Bowman  had  his  authority  for  giving 
those  orders.  There  are  certainly  conflicting  dicta  and 
authorities  upon  this  subject :  they  have  arisen  since  the 
passing  of  the  register  acts,  which  appear  to  have  in- 
fluenced the  judgment  of  the  courts;  I  cannot,  however, 
understand  how  those  statutes  afiect  the  question.  They 

(a)  D.  i  R.  iST.  P.  C.  52.  (b)  ISEtai,  S38. 

enable 
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cDahle  a  person  to  ascertain  who  arie  the  I^al  dwners  of  1B27» 
a  vessel,  but  that  might  have  been  asoertainod  aliunde;  bjuoos 
sod  if  the  l^al  owners  would  not  at  common  law  be  jjfr^f^^ 
IkUe  to  sudi  demands  as  the  present  merely  on  account 
of  thdr  ownership,  I  cannot  think  that  they  are  so  by 
reascm  of  any  thing  to  be  found  in  the  register  acts. 

Bati^bt  J.  In  the  case  of  a  ship,  as  of  other  pro- 
perty, an  agent  may  make  himself  or  his  principal  liable 
for  repairs.  But  the  question  here  is,  whether  Wilkinson 
can  or  cannot  be  treated  as  one  o(  Bowman's  principals  ? 
Where  a  ship  is  under  the  management  of  the  master, 
and  the  owners  divide  the  profits,  the  master  is  prima 
fiide  agent  for  them  all ;  but  the  mere  legal  ownership 
does  not  make  any  person  liable  for  the  ship's  debts. 
Odtmery  v.  Blackbume  is  the  first  case  upon  this  point ; 
and  there  the  Court  seehi  to  have  considered  that  if  a 
mortgagee  were  entided  to  the  profits  of  the  ship,  he 
would  be  liable  to  the  debts.  Then  in  Jackson  v,  Ver- 
non it  was  held,  that  a  mortgagee  was  not  liable  for 
necessaries  supplied  to  a  ship  before  he  took  possession. 
In  WesterdeU  v.  Dale,  Lord  Kenyon  appears  to  have 
entertained  a  different  opinion ;  but  that  point  was  not 
decided,  and  Dale  was,  independently  of  the  mortgage, 
part-owner  of  the  ship,  and  he  was  charged  on  the 
ground  of  that  ownership.  Since  that  time  there  have 
been  many  decisions  that  mere  ownership,  without  proof 
of  agency,  does  not  render  the  party  liable.  In  Young 
T.  Brander  (a),  and  M^Iver  v.  Humble,  the  party  had 
made  a  transfer  of  his  interest ;  but  for  want  of  com- 
pliance with  certain  forms,  the  legal  ownership  remained 
with  him,  and  that  was  not  deemed  sufiicient  to  make 

(a)  S  EaUf  la 

D  2  him 
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1827.  him  liable  for  the  ship's  debts.  Inasmuch,  then,  as  JFiT- 
kinson  had  merely  the  legal  ownership  as  mortjgagee, 

against  and  H.  Botwuin  had  not  any  authority,  either  express 
or  implied,  to  pledge  his  credit,  I  think  that  the ,  non- 
suit in  this  case  was  right. 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  discharged. 


WlLKlMSOir. 


sahirdaif,  Xhc  Dukc  of  DjEVONSHiRE  agoinst  Lodge. 

June  23d,  ^ 

■  a 

•  «  •    > 

WrfT^f  w"*^  nPRESPASS  for  breaking  and  entering  the  free-chase 
ren*  and  free-warren  of  the  plaintiff  and  killing. and 

taking  away  hares,  pheasants,  grouse,  &c.  Plea^  not 
guilty.  At  the  trial  before  Park  J.  at  the  Yorkshire 
Summer  assizes  1826,  it  was  proved  that  oathe  12th  of 
August  1825  the  defendant  shot  some  grouse  upon  land 
the  owner  of  which  gave  him  leave  to  shoot,  but  over 
which  the  plaintiff  claimed  a  right  of  free-chase  and 
free-warren.  Various  objections  were  taken  to  the 
plaintiff's  right  to  maintain  the  action;  and,  amongst 
others,  it  was  contented  that  grouse  are  not  birds  of 

warren,  upon  which  the  cause  was  ultimately  decided. 

> 

The  learned  Judge  reserved  the  points;  and  the  plaintiff 
having  obtained  a  verdict,  a  rule  nisi  was  granted,  in 
Michaelmas  term  1826,  for  entering  a  nonsuit  upon  the 
several  points  reserved;  but  as  the  Court  gave  an  opinion 
upon  one  only,  the  discussion  which  took  place  as  to  the 
others  has  been  omitted. 

The  Attomey-General^  Solicitor-General^  and  Brougham^ 
on  a  former  day  in  this  term,  shewed  cause*  It  is  difficult  to 

.  find 
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find  any  reason  why  grouse  should  not  be  included  in  the       1827* 
pniCeGtion  given  to  other  birds  as  birds  of  warren.     But 
Mamoood^s  Forrest  Laos  and  Barringt(m*s  case  (a)  are   D»voii»hie« 

againsi 

reueu  upon  as  authorities  that  grouse  are  not  birds  of      Loooi. 
warren.   In  Manwoody  p.  362.  {b\  it  is  said  that  the  beasts 
and  fowls  of  warren  are,  ^'  hare,  coney,  pheasant,  and 
partridge ;''  and  in  Barrttigton*3  case  the  same  enumer- 
ation of  beasts  and  fowls  of  warren  is  given.     But  both 

* 

those  books  refer  to  the  following  passage  in  1  Insi.  283. : 
^  The  beasts  of  parque  or  chase  properly  extend  to  the 
buck,  the  doe,  the  fox,  the  marten,  the  roe;  but  in  a 
amimm  and  legal  sense,  to  all  the  beasts  of  the  forest 
There  be  both  beasts  and  fowls  of  the  warren.  Beasts, 
as  hares,  conies,  and  roes ;  fowls  of  two  sorts,  viz.  ter- 
restres  and  aqaatiles ;  terrestres  of  two  sorts,  silvestres 
and  eampesdres;  campestres,  as  partridge,  quaile,  raile^ 
&C.;  sUrestres,  OS  pheasant,  woodcock,''  &c.  Now,  in  the 
first  place.  Lord  Coke  makes  a  distinction  between  those 
thbgs  which  are  in  a  proper  sense  called  beasts  and 
birds  of  warren,  and  those  which  are  so  in  a  common 
and  I^ai  sense.  Secondly,  it  is  plain  that  the  birds 
which  he  mentions  are  merely  put  as  instances,  and  the 
use  of  the  &a  demonstrates  that  in  his  opinion  there 
were  other  birds  of  Warren  besides  those  specified.  At 
all  events,  Marmood  and  BarringtorCs  case,  which  cite 
this  passage,  are  not  conformable  to  it,  for  in  them  no 
mention  is  made  of  quaile  and  raile,  which  are  included 
in  Lord  Cok^fi  enumeration.  It  is  certainly  true  that 
in  very  early  times  grouse  are  never  mentioned,  pro- 
bably because  there  was  then  great  difficulty  in  taking 
them.  Netting  was  impracticable  on  the  moors,  and 
the  nature  of  the  ground  made  hawking  very  difficult 

(ir)  6  Cb.  S7a.  (^  4Ui  edition. 

D  3  and 
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18S7-  and  dangerous.  Bat  by  the  statute  1  «7. 1.  €.27,^  after  a 
recital  that  there  were  divers  good  bws  mfiicting  pe* 
DciwNSHiR*  nalties  upon  those  who  should  with  any  gon,  &e.  spoil 
LoDOB.  or  destroy  the  game  of  pheasant,  partridge,  beam, 
mallard,  and  suck  Uke^  in  section  2.  a  penalty  is  imposed 
upon  every  person  who  shall  with  a  gun,  &c.  kill  or 
destroy  any  pheasant,  partridge,  &c.,  grousei  heatli- 
cock,  moor-gamej  &c.  There  they  are  treated  as  game 
of  the  same  nature  as  pheasant  and  partridge,  and  that 
statute  was  passed  about  the  time  when  Manxoood  wrote. 

J,  Williams^  Alderson,  and  Parke,  contra.  There  is 
BO  reason  to  suppose  that  Manwood  has  not  accurately 
enumerated  the  beasts  and  birds  of  warren.  The  ground 
of  the  original  reservation  of  warren  was  for  hawking 
by  the  king;  and  accordingly  we  find  that  the  bivds  and 
beasts  of  warren  were  those  usually  taken  by  long- 
winged  hawks.  It  is  also  observable  that  the  forest 
laws  were  of  Norman  origin,  and  therefore  might  not 
be  applied  to  grouse,  which  are  only  known  in  Great 
Britaitu  Manwood,  c.  1.  5. 3.  (a)  says,  *^  A  forrest  is  not 
a  privileged  place  g^erally  for  all  manner  of  wild  beasts, 
nor  for  all  manner  of  fowls,  but  only  for  those  that 
are  of  forrest  chase  and  warren;"  and  he  afterwards 
says,  '^  the  beasts  and  fowls  of  warren  are  these^  the 
hare,  coney,  pheasant,  and  partridge,  and  none  other 
are  accounted  beasts  or  fowls  of  warren.  **  Manwood 
wrote  before  Lord  Coke,  and  therefore  in  his  first  edition 
coald  not  refer  to  the  1st  Inst,  In  subsequent  editions, 
published  after  Manwood*8  deaA,  there  is  raoh  a  v^ 
ference,  but  that  proves  nothing  against  the  accuracgr  of 
the  author;  and  the  alleged  inconsistency  between  Man^ 

(a)  lit  edition. 

wood 
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and  die  authoritjr  upon  which  he  is  supposed  ISST. 

to  kave  relied  does  not  in  reality  exist.    Manmood  does;  """" 

^                                 .  Tli«Dnk«df 

MMrever,  give  an   authority  for  his  list  of  birds  of  Duromnts 

varreo.     In  c4»  5.3.  he  repeats  the  enumeration  of  Lom«i 


and  fbwk  of  warren»  and  says  that  none  othen 
tfe  accounted  beasts  nor  fowls  of  warren ;  and  for  this 
k  cites  the  iZ^gu^  ef  Writs^  9d.»  the  Book  of  Entries^ 
96.,  and  FUauN. B* 87.  He  then  gives  the  fimn  of  a 
grant  of  fre<ywarrcB»  and  adds:  ^*  And  every  such 
charier  would  be  very  uncertain  by  the  words  *  quod 
ad  warrenam  pertinet,'  if  it  was  not  certainly  known 
what  were  beasts  and  fowls  of  warren ;  and  therefore 
in  dK  register  in  the  writ  of  trespass,  for  hunting  in 
a  warren^  it  is  averred  'that  the  trespass  was  done 
there  in  taking  or  driving  away  those  beasts  or  fowls 
which  are  beasts  and  fowls  of  warren, '  which,  as  Bttdiom 
tells  us,  are  such  as  may  be  taken  by  long-winged 
hawks;  and  those  are,  the  hare^  the  coney,  the  pheasant, 
and  the  partridge.'^  The  statute  U.  1.  c.27.  shews  that 
grouse  were  then  well  known  and  treated  as  game ;  if 
therefore  they  had  been  considered  birds  of  warren,  no 
doubt  they  would  have  been  noticed  by  Manwood,  Even 
the  comprehensive  language  of  Lord  Coke,  in  1  Inst.  23S., 
does  not  include  grouse,  for  they  are  not  either  cam- 
pestres  or  silvestres. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tentsbaen  C.  J.,  who,  after  shortly  stating  the 
&Gts  of  the  case^  proceeded  as  follows :  The  franchise 
of  firee*warren  is  of  great  antiqui^,  and  very  singular  in 
its  nature*  It  gives  a  property  in  wild  animals ;  and 
that  property  may  be  claimed  in  the  land  of  another,  to 
the  exclusion  of  the  owner  of  the  land.    Such  a  right 

D  4  ought 
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The  Dake  of 
Dvmiiaiiimc 


tuiE^t  not  to  be  extended  bj  argument  and  inference 
to  any  animals  not  clearly  within  it.  Now  there  is 
not  any  one  book  in  the  law  which  has  mentioned 
groase  as  a  bird  of 'Warren.  M^mwood  confines  his 
description  to  two  species,  pheasants  and  partridges, 
and  he  ibands  his  doctrine  upon  old  writs  and  entries, 
iand  in  them  birds  and  beasts  of  warren  are  not  men- 
tinned  generally,  but  are  Specially  designated.  Perhaps 
il!  may  not  be  easy  at  this  distance  of  time  to  say  why 
ene  species  should  be  a  bird  x)f  warren  and  not  another. 
One  reason  why  grouse  were  not  so  considered  may  be, 
tliat  grouse  were  not  birds  that  could  be  taken  by  any 
of  the  ordinary  modes  of  sport  in  use  at  the  time  when 
Aisfranchisebad  its  origin.  Another  may  be^  that  those 
birds  were  kno^ only  in  some  parts  of  EnglaniL  Not 
finding  these  -birds  any  where  mentioned  as  birds  of 
warren,  and  for  the  reasons  given,  not  feeling  it  right 
to  extend  the  franchise^  we  are  of  opinion  that  a  nonsuit 
must  be  entered; 
'•'  •  Rule  absolute. 


Itr 


Saiurdayt 
June25d, 


S^r  Oswald  JVIpsley,  B^rt,  against  J  ou^  Walker. 


The  lord  of  an    T>ECLARATION  Stated,  that  the  plaintiff,  on  the 

ancient  market     LJ  r  » 

may, bylaw,  1st  of  Januarxf  ISS^,  and  long  before,   was   and 

bare  a  right  to     >  •         ^ 

prevent  other      tTom  thenccforth  had  been,  and  still  was  lawfully  pos- 

persona  from  '  j 

selling  goods  io  their  private  bouses  situated  >i^ithin  the  limits  ofhis  franchise. 

Where  such  a  mark^  had  been' from  ancient  times  held  In  a  pubHc  fetteet*  but  bi  ooom- 
quence  of  the  increased  popu]Lation  and  traffic,  persons  frequenting  the  market-place  were 
subjected  to  ihconfehience  and  danger,  and  fbe  lord  had  permitted  part  of  tb*  market-plaee 
to  be  used  for  other  purposes  than  far  the  salt  of  articles  usually  told  there:  in  an  action 
brought  by  the  Ibnl  against  the  owner  of  a  house  aiQbining  to  the  market* place  for  there 
opening  a  shop  and  ^ilnc  good%  but  .whO|  at  ^  time  when  he  sold  the  goods,  hid  a  stall 
in  the  market-place,  which  he  might  have  occupied ;  it  Was  held,  diat  it  was  properly  sub- 
mitted to  the  jmy.tp  find  5vbe|becb  from,  the  state  oi  the  naikeUplace,  the  defendant  had 
a  reasonable  cause  for  seHing  in  his  private  house;  and  a  verdict  having  been  found  for  the 
plaintiff;  the  CottititfiiatAjft  gnat  4  tiMraiiaL 

sessed 
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sesed  of  a  ceitain  HMurket  bolden  id  the  toifa.of  JUipM-  1897. 
fikitor,  in  the  county  of  LancasUry  on  Tuisiaifv  Thun" 
dtj^  and  SaiurdBj^  in  every  week  thapoughout  the  year, 
cxoopt  «Dt  Ckrishaa^day  and  Neos  Year's  Day^  when 
tbey  raqpectiyely  happened  on  Tuesdmyr  Tkundmf^  pr 
Sakfrdag  2  fot  the  buying  and  aelling,  amongftt  oth^r 
things  #f  idl  Bf>anner  offish  of  such  kinds  as  are  usaaUy 
honigbt  and  aold  in  markets ;  and  of  all  liberties,  customs, 
privikgesy  Udls,  stallages,  and.  all  other  emoluments  be- 
Vongki^  thereto;  and  had  during  all  that. time  provided 
proper. and  tofficieot  stalls  in  the  market,  for  such  per- 
sees  vbo  jaeeded  and  required  the  same  for  the.  jsa^  .of 
thair  fish  on:  Tuesdays  T/iursdays,  and  SaturdaySf  beiog 
soch  flaarkel  days,  as  aforesaid ;  and  also  bad,  and  of 
right  ought  to  have,  the  correction  of  the  market;  .and 
whereas  all  fishmongers  and  other  persona. selling. their 
fidi  of  such,  kinds  as  are  usually  sold  in  markets  on 
Tuadaysy  Thursdays^  or  Saturdays^  or  on  any  of  those 
days,  being  market  days  in  the  town  of  Manchester^ 
ought  to  seli  the  same  in  the  open  public  market  there^ 
and  not  in  any  private  houses,  shops,  or  buildings  in 
the  said  town,  out  of  the  open  public  market  there,  and 
without  the  licence  and  authority  of  the  plaintiif ;  and  such 
fishmongers  and  other  persons  selling  such  fish  on  those 
days  in  the  same  town  upon  any  stalls  placed  there,  ought 
to  sell  the  same,  and  until,  &c.  had  sold  the  same,  upon 
the  stalls  of  the  plaintifif  there,  or  upon  stalls  placed  there 
by  his  permission,  paying,  therefore,  a  reasonable  sum  of 
money  for  every  stall  placed  there  for  that  purpose  by  the 
plaintiff^  or  by  his  permission,^  and  made  use  of  by  such 
persons  for  the  sale  of  their  fish  on  the  market  days 
aforesaid;  and  thereby  the  plaintiff  had  and  enjoyed^ 
and  ought  to  have  continued  to  have  and  enjoy,  great 
profit,  &c.     Yet  the  defendant,  maUciously  contriving 

and 
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iaS7«  and  intending  to  prevent  the  plaintiff  from  enjoying  the 
benefit  of  bis  market,  to  wit,  on  the  1st  of  Januaty  1824, 
and  on  divers  other  Tuesdaysj  Thursdays^  and  SatwdaySf 
each  of  the  said  Tuesdays,  Thursdays,  and  Saturdays 
fating  market  days  in  the  town  o(  Manchester,  wrongfully 
and  u^uriously  exposed  to  sale,  and  sold  divers  large 
quantities  of  his  fish  of  such  kinds  as  are  usually  sold 
and  exposed  to  sale  in  markets,  and  as  were  on  the  same 
1st  day  a£  January  1824,  and  on  the  said  other  Tuesdays^ 
Thursdays,  and  Saturdays,  being  market  days,  exposed 
to  sale  and  sold  in  the  market  oi  the  plaintiff  so  holden 
on  J\iesdin/s,  Thursdays,  and  Saturdays  as  aforesaid,  and 
being  of  the  value  of  500/.,  in  certain  private  houses, 
shops,  and  buildings  in  the  same  town,  out  of  the  open 
public  market  there,  and  not  upon  any  of  the  stalls  of  the 
pl^nti£^  or  any  stalls  erected  by  the  plaintiff  or  by  his 
permission,  without  the  licence  and  against  the  frill  of 
the  plaintifi^  and  without  any  lawful  authority  what- 
soever, to  the  manifest  injury  of  the  plaintiff,  and  to  the 
great  nuisance  of  the  said  market,  whereby  he  was  de- 
prived of  and  lost  great  part  of  the  profits  of  his  stalls 
and  stallage,  tolls.  Sec.  which  he  otherwise  would  have 
had.     Plea,  not  guilty. 

At  the  trial  bdbre  HuUock  B.,  at  the  Summer  assizes 
for  the  county  of  Lancaster,  1 826,  the  following  docu- 
mentary evidence,  coming  out  of  the  plaintiff's  muniment 
room,  was  produced  by  his  steward,  in  order  to  prove  the 
title  of  the  plaintiff  to  the  market;  first,  an  inquisition 
post  mortem  in  the  time  of  Edward  I.  A.  D.  1282,  Mid 
it  was  thereby  found  that  the  tolls  of  the  market  and  fair 
cf  Manchester  were  worth  61.  ISs.  4d.,  and  that  Eebert 
Gredey  was  seised  at  his  death  of  the  manor  of  3fan- 
chestcTj  with  its  appurtenances,  and  therein  of  feirs, 
markets,  toUage^  stallage,  and  profits  of  fiiirs  and  markets 

in 
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IJRfT.  ctihVelrient^pot;  and  that  he  had,  within  a  few  years,  ex- 
"J  T  pended  i(0,00b/.  in  making  a  new  market-house  for  flesh 
^«*M,  irtid  Vegetables.  The  defendant  had  a  stall  in  the  fish- 
inarket- which  he  might  have  occupied  to  the  exclusion 
bf  others;  but  in  the  year  1825  he  took  an  old  house 
tiut  bf  the  market-place,  but  adjoining  to  it,  and  opened 
ft' shop,  and  exposed  to  sale  and  actually  sold  fish  there. 
The  plaintiff  told  him  he  could  not  permit  him  to  expose 
fish  to  sale  out  of  the  market,  but  the  defendant  insisted 
he  had  a  right  to  sell  in  his  own  house.  The  defendant 
attempted  to  prove  that  fish  had  been  sold  by  retail  in 
shops  out  of  the  market-place ;  but  he  did  not  shew 
that'  it  was  ever  so  sold  by  retail  with  the  knowledge 
of  the  lord  of  the  market,  or  that  there  was  any 
fishmonger's  shop  in  Manchester  out  of  the  market.  It 
was  contended,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  no  right,  as  mere  grantee  of  a  market, 
to  prevent  any  individual  from  selling  fish  in  his 
private  house,  out  of  the  market-place ;  and  assuming 
that  such  a  right  might  exist,  there  was  not  sufiicient 
evidence  to  shew  that  it  did  exist  in  the  present  case : 
atid,  secondly,  that  the  plaintiff  could  not  recover,  be- 
cause it  appeared  that  there  was  not  convenient  accom- 
modation for  the  public  in  the  market  The  learned 
Jddge  told  the  jury  there  were  two  questions  for  their 
consideration;  first,  whether,  from  the  state  of  the 
mai'ket'«place,  the  defendant  had  any  reasonable  ground 
^r  quitting  his  stall,  and  for  selling  in  his  own  house  ?  and 
upon  that  he  observed  that  the  defendant,  when  applied 
to  by  the  plaintiff,  did  not  allege  any  want  of  accommo- 
dation in  the  market,  but  insisted  on  his  right  to 
sell  in  his  own  house.  The  second  question  was,  whe- 
ther they  were  satisfied  that  the  plaintiff  had  or  had 

not. 
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1M7.  accordingly  wdl  esiablished,  that  where  the  franchise  of 
U^^^  a  market  exists  a  private  person  cannot  sell  in  a  shop, 
J*"****  so  as  to  infringe  on  the  rights  of  the  owner  of  the 
market  In  Clifton  v.  Chancellor  {a)  it  is  said,  that  the 
King  cannot  grant  that  a  shop  shall  be  market  overt  (&) ; 
and  that  is  adopted  by  Lord  C.  B.  Comyns^  in  his  Digest^ 
tit.  Market  (E),  arid  2  Boll.  Abr.  123.  1.  80.,  Woo^s 
InH.  208.,  and  the  Prior  of  Dunstabl^s  case  [c\  are  to 
the  same  effect.  Indeed,  in  all  the  cases  where  an 
action  for  damages  has  been  brought  for  an  injury 
to  a  market,  where  once  the  right  of  market  has  been 
established,  the  question,  whether  the  plaintiff  is  entitled 
to  recover  has  been  reduced  to  this,  whether  the  plaintiff 
has  sustained  any  damage  ?  It  has  been  assumed  in  all 
the  cases,  that  the  privilege  is  in  its  nature  exclusive ; 
and  the  question  has  been,  how  far,  at  what  distance  of 
time  or  place,  another  party  can  exercise  a  right  of  sell- 
ing without  prejudice  to  the  lord  of  the  market  Several 
such  cases  on  the  subject  are  collected  in  Yard  v.  Ford{d). 
Thus  it  has  been  decided,  that  if  a  market  be  held  on  the 
same  day  within  certain  limits,  it  must  be  intended  in 
law  to  be  to  the  damage  of  the  lord ;  but  if  it  be  on 
a  different  day,  then  whether  it  is  injurious  or  not  is 
matter  of  evidence  for  the  jury.  But  Mosley  v.  Chad-- 
wick  and  others^  Trinity  term  1782,  is  an  authority 
expressly  in  point  to  show  that  the  plaintiff  in  this 
case  is  entitled  to  recover.  That  was  an  action  by  an 
ancestor  of  the  plaintiff  against  Chadwick  add  others 
for  defrauding  the  plaintiff  of  the  profits  of  his  market  by 
erecting  another  market,  near  the  plaintiff^  for  selling 

(a)  Moore,  684.  (ft)  ».  e.  to  bind  gtrangers. 

(c)  11  ir.  6.  19.  a,  and  cited  in  the  case  of  the    CHy  of  Lmdon, 
SCo.  1S7. 

(d)  S  Sound.  172. 

flesh- 
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that  where  there  is  a  grant  of  a  market,  the  grantee,  as 
a  consequence  of  law,  has  a  right  to  prevent  the  owners 
and  inhabitants  from  selling  in  their  private  houses, 

within 


in  his  house  (a),  by  which  the  plaintiff  lost  the  advantage  of  hb  stallage,  and 
the  correction  and  so  forth  of  the  market;  and  this  was  admitted  to  be  a  good 
prascriiition.  The  defendant  preacribed  that  he  and  all  houacholden  used  to 
sell  in  their  houses,  and  the  Court  was  of  opinion,  that  that  allegation  by  the 
defendant  was  a  bad  prescription.  If  a  man  has  a  market  in  one  part  of  tho 
town  of  Dunstable^  the  inhabitants  of  the  other  parts  of  the  town  cannot 
erect  new  houses,  and  in  their  houses  and  stalls  sell  merchandize ;  for  this 
is  to  the  damage  of  the  market,  as  in  the  2  Edw,  2.  is  admitted.  In 
2  RoU.  Abr.JfiU  Market  (B),  pL  1.,  it  is  kid  down,  if  a  man  has  a&ir  in  a 
certain  place,  those  who  have  their  houses  near,  adjoining  to  the  fair,  cannot 
lawfully  open  their  shops  to  sell  the  commodities  in  the  fair,  but  stallage  is 
due  for  them,  for  they  cannot  take  the  benefit  of  the  fair  without  paying  the 
duties  which  bdong  to  the  person  who  has  the  property,  as  determined  in 
MickadfnaSt  \5Jqc.  2.  in  Newinion  Fair  case,  BriUon,  159.  c.  63.,  and 
Braclon,  lib.  4.  c  46.  foL  235.,  shew  that  a  new  market  cannot  be  erected 
in  the  vicinity  of  an  old  one  without  a  fresh  grant.  In  the  case  of  Yard 
▼.  Ford,  in  ^Saund.  172.  and  1  Levinx,296.,  which  is  a  case  almost 
directly  in  point  with  the  present,  upon  which  wc  lay  great  stress  in  the 
judgment  I  am  now  delivering,  the  declaration  stated,  that  the  plaintiff 
was  seised  in  fee  of  a  market  upon  every  Wednesday,  for  buying  and  sell- 
ing all  goods,  and  so  on,  together  with  tollage,  stallage,  and  picage,  and 
all  other  profits,  commodities,  and  emoluments  whatsoever  to  the  said 
market  belonging,  and  that  the  defendants,  without  any  lawful  vmrrant  or 
authority,  at  AsUmrton,  which  is  within  seven  miles,  erected  a  new  market 
upon  every  Tuesday,  and  continued  the  said  markets  so  newly  Aected  till 
the  time  mentioned  in  the  declaration,  whereby  a  great  quantity  of  the 
goods  in  the  said  market  so  newly  erected  were  sold,  to  the  great  damage 
of  the  plaintiff,  and  the  great  nuisance  of  his  market,  and  by  reason 
whereof  the  plaintiff  lost  the  toll,  stallage,  and  other  profits  and  emolu- 
ments, which  he  should  have  had.  It  is  to  be  observed,  that,  in  this  case, 
there  was  no  allegation  that  the  defendant  took  toll,  or  had  a  court  of  pie 
poudre,  or  any  thing  which  would  have  amounted  to  a  usurpation  of  a 
financfaise  upon  the  crown.  Twisden  said,  if  he  had  had  a  patent 
to  levy  his  market,  perhaps  it  would  have  been  more  doubtful ;  but 
it  appeared  that  the  defendant,  without  any  lawful  warrant  or  autho- 
rity, that  is  to  say,  without  patent  or  prescription,  bad  levied  thb 
market,  to  the  nuisance  of  the  plaintiffs,  which  was  an  ancient  market, 

(a)  In  the  Year  Book  he  is  stated  to  have  done  this  occuUe,  and  to  have 

'  procured  others  to  do  the  like, 

and, 
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1827.       a  reasonable  regard  to  his  own  safety,  place  himself  in 
the  market,  and  sell  his  goods  there.     The  evidence 

mgainst  shewed  that  the  market  was  very  much  crowded,  and 
that  the  stalls  were  frequently  knocked  down  by  car- 
riages. The  market-place  was  not  only  inconvenient 
but  dangerous.  Here  the  plaintiff  being  lord  of  the 
manor,  which  was  co*extensive  with  the  township,  might 
have  held  the  market  in  any  place  within  the  town- 
ship. Then  as  to  whether  the  lord  has  a  right  to  pre- 
vent a  man  from  selling  in  his  own  private  house?  it 
may  be  questionable  whether  any  such  right  can  exist  in 
point  of  law.  This  is  distinguishable  from  the  Prior  of 
Dunstable's  case  (a),  for,  there,  another  market  was  set 
up.  That  case  only  establishes  that  if  there  be  a  grant 
of  a  market  in  one  part  of  a  town,  the  inhabitants  of 
another  part  cannot  erect  a  new  market,  and  there  sell 
tfieir  goods,  because  that  is  to  the  damage  of  the  lord 
of  the  market.  In  most  of  the  cases  the  lord  was  de- 
prived of  his  toll.  That  appears  to  have  been  so  in  the 
Dorking  Market  case,  from  the  observations  made  upon 
it  by  Lord  Ellenborough  in  the  Bailiffs  of  Tewkesbury  v. 
Diston  (5).  [Lord  Tenterdeh  C.  J.  Lord  Ellenborough 
must  have  meant  stallage :  it  was  not  necessary  for  him 
to  distinguish  toll  from  stallage.]  Toll  is  not  incident 
to  a  market,  but  the  subject  of  specific  grant ;  stallage 
is  derived  from  the  right  to  the  soil,  and  so  is  pickage. 
In  Com.  Dig.j  tit.  Market,  (F)  2.,  this  is  laid  down,  "  The 
owner  of  a  house  next  to  a  fair  or  market  cannot  open 
his  shop  for  selling  in  a  market,  ivit/iout  payment  of 
stallage ;  for  if  he  takes  the  benefit  of  the  market,  he 
ought  to  pay  the  duties  there."     This  is  said  to  have 

(a)  11  IT.  6.  19  a.  {b)  6  East,  4J& 

been 
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1827.  sale  of  certain  things  necessarily  carries  with  rt  an  ex- 
elusion  of  the  right  of  sale  of  similar  commodities  in  a 

against  private  house,  whether  the  market  is  convenient  or  not, 
because,  admitting  it  to  have  been  a  question  of  fact, 
whether  the  lord  of  the  market  had  that  exclusive  right 
on  the  present  occasion,  the  evidence  abundantly  shows 
that  Sir  Oswald  Moseley  had  that  right;  and  the  ver- 
dict of  the  jury,  given  upon  that  evidence,  decided  the 
question  of  fact,  which  was  distinctly  left  to  ithem.  In- 
deed it  is  a  most  extraordinary  circumstance,  that  in 
such  a  populous  town  as  Manchester  the  defendant 
should  not  have  been  able  to  prove  half  a  dozen  instances 
of  shops  having  been  continually  open  for  the  sale  of 
fish.  The  want  of  such  a  convenience  in  such  a  place 
as  Manchester  appears  to  me  abundantly  to  shew  that 
the  exclusive  right  of  the  lord  must  have  been  known 
and  recognized. 

Another  point  made  was  as  to  the  insufficiency  and 
inconvenience  of  the  market  itselfj  in  the  place  where 
it  is  holden.  As  to  that  insufficiency,  the  defendant  has 
no  ground  of  complaint,  for  he  had  a  stall  which  he 
might  have  used,  at  the  time  when  he  sold  fish  in  his 
private  house.  As  to  its  inconvenience,  it  appears  that 
the  market  is  holden  in  that  place  where  in  ancient  time 
it  had  been  holden;  not  in  a  place  convenient  for  a 
market  certainly,  but  in  the  public  street,  where  most 
ancient  markets  were  held.  In  modern  times  many 
market  places  or  houses  have  been  built  adjoining  to  or 
a  little  way  removed  from  the  street,  but  formerly  all 
markets  were  holden  in  the  public  streets.  And  if  the 
ancient  market  has  been  held  in  the  public  street,  can 
we  say  that  because  population   and  commerce   have 

increased. 
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1827.       titled  him  to  that  exclusive  right     Of  that  there  wa« 
^  abundant   evidence,   for  where  there  is  a  grant  of  ac 

^ninu  franchise,  the  exercise  of  the  right  under  the  grant  is 
evidence  of  the  nature  and  extent  of  the  right  of  the 
grantee.  Generally  speaking,  where  a  market  is  granted 
to  a  particular  individual,  he  may  either  permit  every 
place  within  the  specified  limits  of  the  market  to  be 
the  place  where  articles  may  be  sold,  or  he  may,  if 
he  thinks  fit,  fix  upon  a  particular  place  within  which 
the  sale  shall  take  place ;  and  he  may  say  that  different 
places  shall  be  appropriated  to  the  sale  of  different 
articles;  and  he  may,  iil  the  first  instance,  if  he  thinks  fit, 
exclude  every  private  house,  and  prevent  the  owner 
from  selling  within  that  private  house  any  of  those 
articles.  But  then  it  is  always  a  question  of  fact  whether 
there  has  been  in  the  particular  instance  such  an  ex- 
clusion or  not,  and  such  an  appropriation  of  a  particular 
place.  In  this  case  it  did  at  first  appear  singular,  that, 
in  so  large  a  place  as  Manchester^  fish  and  butcher's 
meat  should  be  excluded  from  sale  in  private  houses. 
The  evidence  in  the  cause  was  however  sufficient  to 
shew  that  there  had  been  in  fact  such  an  exclusion,  and 
the  authorities  establish  that  by  law  such  an  exclusion 
may  take  place.  The  case  of  the  Prior  of  Dunstable  is 
an  ancient  authority  on  that  point,  and  it  is  recognized 
by  Lord  C.  B.  Comyn  in  his  Digest,  tit'.  Market.  In 
Curwen  v.  Salkeld  {a)  it  was  decided,  that  the  lord  of  a 
market  might  determine  in  what  part  of  the  township 
it  should  be  held,  and  might  shifl  it  from  place  to 
place,  or  confine  the  right  of  holding  the  market  to  a 
particular  place.    Now  if  he  has  a  right  to  confine  it  to  a 

(a)  S  East,  538, 

particular 
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1827.        cannot  say  that  they'have  come  to  a  wrcttig  conclusion 
-,  so  as  to  authorise  us  to  set  aside  the  verdict.     If  the 

tfgainai        question  in  this  case  had  been,  whether,  where  the  lord 

Walsxb. 

has  a  right  to  a  market,  it  follows  as  a  necessary 
consequence  of  law  resulting  from  such  right,  that  he 
may  prevent  persons,  being  inhabitants  of  die  place, 
from  selling  in  private  houses,  I,  for  one,  should  have 
hesitated  before  I  acceded  to  that  proposition ;  but  I 
thinksnch  a  right  may  exist,  wherever  there  is  an 
ancient  right  to  a  market  either  by  grant  or  pre- 
scription. I  ain  bound  to  say  that  the  right  may  exist^ 
in  law  so  as  to  go  to  the  exclusion  of  others.  The 
King  may  grant  a  right  of  market  at  the  present  day 
in  case  it  is  beneficial  to  the  public.  But  where  the 
King  grants  a  new  right  of  market  for  butcher-meat 
or  fish  in  a  place  where  there  are  persons  carrying 
on  the  trade  of  a  butcher  or  fishmonger,  it  by  no 
means  follows  that  the  grantee  can  compel  them  to 
come  to  the  market,  and  to  desert  their  ancient  mode 
of  carrying  on  their  trade.  I  feel  a  great  difficulty 
in  saying  that  it  follows  as  a  consequence  of  law, 
that  in  such  a  case  the  lord,  having  a  right  of  market, 
may  or  can  compel  persons  who  are  inhabitants  of 
the  place  to  come  to  his  market.  The  question  whe- 
ther he  could  do  so  must  depend  upon  the  fact,  whe* 

-  -   ...  —     -^— ■■  - --  -» 

ther  the  market  be  an  ancient  market.  If  the  market 
be  an  ancient  miuket,  and  the  lord  at  all  times  ap- 
pears to  have  prevented  a  sale  in  private  houses, 
the  exercise  of  such  a  controul  is  evidence  of  the 
right.  I  think  in  this  case  the  evidence  established 
such  a  right 

Rule  discharged. 

On 


Okkll* 


58  CASES  IN  TRINITY  TERM 

1827.        arbitrator   by  his  award  found  that  the  deed  was  an 
■"■"""       undue  preference,  and  void  as  against  the  creditors  of 

RlOST 

against  the  bankrupt,  and  that  the  barges  were  the  property  of 
the  plaintiffs  as  assignees ;  and  he  directed  the  defend- 
ants forthwith  to  deliver  to  the  plaintiffs  the  possession 
of  such  property,  and  to  pay  the  costs  of  the  cause,  to 
be  taxed  by  the  proper  oflScer  of  this  Court.  The 
Master  refused  to  allow  any  costs  to  the  plaintifis 
beyond  the  period  when  the  issue  was  joined  between 
the  parties.  A  rule  nisi  had  been  obtained  for  the 
Master  to  review  his  taxation. 

Cotlingkam  now  shewed  cause.  If  the  rule  for  a  new 
trial  had  been  made  absolute,  and  the  plaintiffs  had  ob- 
tained a  verdict  upon  a  second  trial,  they  would  not 
have  been  entitled  to  the  costs  of  the  former  trial, 
Austen  v.  Gihbs{a).  The  arbitrator  by  his  award  has 
not  vacated  the  verdict,  but  merely  ordered  the  de- 
fendants to  pay  the  costs  of  the  cause  to  be  taxed  by 
the  proper  officer.  He  must  be  taken  to  mean  such 
costs  as  the  defendants  would  have  been  liable  to  pay  if 
the  plaintiffs  had  succeeded  on  a  second  trial. 

Coltman  contr^.  By  the  submission  the  costs  were  to 
be  in  the  discretion  of  the  arbitrator,  and  he  has  awarded 
that  they  should  be  paid  by  the  defendants;  and  al- 
though the  plaintiffs  would  not  have  been  entitled  to  the 
costs  of  the  first  trial  if  they  had  succeeded  upon  a 
second,  yet  as  the  parties  expressly  agreed  to  leave 
all  costs  in  the  discretion  of  the  arbitrator,  and  he  has 
exercised  that  discretion,  and  directed  them  to  be  paid« 

(a)  8  T.  ii.  619. 

by 
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weAMid4iy,  The  KiNG  agoitist  GOSSE. 

June  27th.  '^ 

Where  only  TTPON  an  appeal  against  a  poor  rate  made  for  the 
partners  was  parish  of  St.  JameSj  in  Poole  J  the  sessions  confirmed 

resident  in  a 

parish:  Held,  the  rate,  subject  to  the  opinion  of  this  Court  upon  a 
not  be  rated  to  c^^e  which  Stated  that  Gosse  and  two  other  persons 
TOorln^respect^  Carried  on  business  in  partnership  in  the  parish  of 
his'fthareofUie  Sl.James,  in  Poole.  Gosse  was  the  only  partner  re- 
partnership  par-  sident  in  the  parish,  and  he  was  rated  in  respect  of  the 

■onal  property.  r  '  r 

whole  of  the  partnership  personal  property,  in  which 
he  and  his  co-partners  were  equally  interested,  and  not 
in  respect  of  his  third  share  only. 


The  Solicitor-General^  Brougham^  and  TV.  D.  Bayley 
contended,  that  this  case  was  distinguishable  from  Bex 
V.  North  Curry  [a\  where  none  of  the  partners  was  re- 
sident in  the  parish ;  and  from  Bex  v.  Fryer  (6),  where 
all  the  partners  were  rated,  although  one  only  was 
resident.  Here  Gosse  has  an  undivided  interest  in  the 
whole  of  the  property,  and  may  therefore  be  rated  in 
respect  of  it.  The  overseers  would  have  great  difficulty 
in  ascertaining  the  quantity  of  interest  in  each  of  several 
partners. 

The  Aftomey-Gefieral  and  Parke,  contra,  were  stopped 
by  the  Court. 

(a)  4  B.  4*  C  953.  (6)  4  JB,  tj-  C.  961.  n. 

Lord 
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Office,  Salthouse  dock 

Ditto  King's  dock    - 

On  office,  Queen's  dock 

Ditto  Bridge  Street 

Ditto  Old  dock        -  -        - 

Ditto  Goree  -  -  - 

Ditto  yard,  &c.  Trektham  Street    - 

Ditto      -      -      -      Ditto 


26 

26 

54 

270 

11 

185 

315 


Against  this  assessment  the  trustees  appealed  to  the 
Court  of  Quarter  Sessions  of  the  borough  of  Liverpool^ 
upon  the  ground  that  the  dock  estates  within  the  said 
parish  are  not  rateable  to  the  poor  thereof.  The  Court 
being  of  opinion  that  the  trustees  were  not  rateable, 
amended  the  rate,  by  striking  out  the  foregoing  assess- 
ment, subject  to  the  opinion  of  this  Court  upon  the 
following  case.  The  dock  estates  within  the  parish  of 
Liverpool  are  vested  in  the  mayor,  aldermen,  bailiffs, 
and  common  council  of  Liverpool,  as  trustees  of  the 
docks  and  harbour  of  Liverpool,  by  virtue  of  several  acts 
of  parliament  (viz.  8  Anne,  c.  12.,  3  G.  1.  and  11  G.  2. 
c.  32.,  2  G.  3.  c.  86.,  25  G.  3.  c.  15.,  89  G.  3.  c.  59., 
and  51  G.  3.  c,  143.,  all  of  which,  excepting  the  second, 
are  public  acts  J  and  consist  of  a  large  quantity  of  land, 
to  the  extent  of  100  acres.  Part  of  those  estates  was 
granted  voluntarily  by  the  corporation  of  Liverpool, 
part  was  sold  by  that  body  to  the  trustees  for  a  pecuni- 
ary consideration,  and  other  parts  have  been  purchased 
by  the  trustees  from  private  individuals,  according  to 
the  powers  given  to  them  by  the  said  acts.  Before  the 
construction  of  the  present  works  part  of  the  land  was 
waste,  both  above  and  below  high-water  mark,  but  other 
parts  consisted  of  lands  and  buildings  in  the  occupation 

df 
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1827*        and  appoint  all  such  monies  which  shall  rest  due  upon 
""TT"        such  account  to  be  laid  out  and  expended  to  and  for 

The  KiKO  ^  ^ 

agamu        the  uscs  and  purposes  in  the  act  mentioned,  and  to  and 

The  Inhabit-  ^     ^  , 

auto  of        for  no  Other  use  whatsoever. " 

By  the  fourth  section  of  the  1 1  G.  2.  c.  32.,  pateed 
for  building  another  dock,  it  is  enacted,  ^^  that  there 
shall  be  twelve  commissioners  to  inspect,  audit,  and 
adjust  the  account  of  all  the  collectors'  receipts  and  dis- 
bursements of  all  the  monies  collected  and  levied  by 
virtue  of  the  former  act  and  that  act,  who  shall  be  in- 
vested with  such  and  the  same  powers  and  authorities 
in  all  respects,  and  to  all  intents,  constructions,  and  pur- 
poses, as  were  ^ven  to  and  vested  in  the  commissioners 
appointed  in  pursuance  of  the  former  acts,  or  either  of 
them." 

By  the  51  G.  3.  c.  143.  s.  125.,  the  mode  of  appointing 
the  commissioners  is  altered,  but  the  electors  are  author- 
ised to  appoint  them  as  commissioners,  for  the  purposes 
in  this  and  the  former  acts  mentioned. 

By  the  11  G.  2.  c.  32.  s.  8.,  all  the  collectors  of  dock 
duties  are  required  to  keep  regular  accounts  of  their 
receipts  and  disbursements,  and  to  produce  the  same  to 
the  commissioners  when  ordered;  and  by  the  ninth 
section  of  the  same  act,  the  treasurer  of  the  dock  duties 
is  required  to  print  his  account  yearly,  the  expense  of 
such  printing  to  be  deducted  out  of  the  dock  duties,  and 
to  deliver  a  copy  to  any  such  person  paying  dock  duties 
as  shall  require  the  same. 

All  the  dock  rates  payable  by  the  former  acts  of  par- 
liament lyere  repealed  by  the  51  G.  3.  c.  143.,  which 
imposed  the  present  duties.  The  twenty-seventh  section 
of  that  act,  which  relates  to  the  application  of  the  present 
^ock  duties,  is  as  follows :  ^^  And  be  it  further  enacted, 

that 
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borrowed  under  this  act,  until  all  such  principal  monies 
shall  be  repaid,  and  all  assignments  of  or  mortgages 
upon  such  rates  and  duties  are  paid  off,  satisfied,  dis- 
charged, and  redeemed ;  and  when,  by  the  means  last 
tnentioned,  all  the  principal  monies  which  i^hall  have  been 
borrowed  shall  be  repaid,  and  all  assignments  and  mort- 
gages upon  the  said  rates  are  satisfied  and  redeemed, 
then  and  in  such  case  it  shall  be  lawfiil  for  the  trustees, 
and  they  are  hereby  required  to  lower  and  reduce  the 
rates  and  duties  hereby  granted  and  made  payable  as  fiir  as 
the  same  can  be  done  in  the  then  state  of  the  docks, 
basins,  buildings,  and  other  works  and  buildings  of  the 
said  port,  and  leaving  sufficient  for  all  charges  of 
manag^nent  and  collection  of  rates  and  other  concerns 
of  the  said  docks,  basins,  piers,  works,  and  other  build- 
ings, and  improvmg,  repairing,  and  maintaining  the 
same,  and  for  carrying  into  execution  the  provisions 
of  the  former  acts  and  this  act.'*  The  present  duties 
have  been  invariably  applied  by  the  trustees  according 
to  the  direction  of  the  last-nienticmed  section,  and  they 
derive  no  private  advantage  or  emolument  whatsoever 
from  the  execution  of  the  trusts  of  the  dock  estates. 

The  three  cranes  mentioned  in  the  schedule  were 
erected  by  the  trustees  out  of  the  dock  funds,  in  pur- 
suance of  the  power  given  them  by  the  78th  section 
of  the  51 G.  3.  c.  148.,  before  referred  to.  For  the  use 
of  these  cranes  in  landing  and  discharging  cargoes,  the 
trustees  charge  a  certain  s^m,  which  goes  to  the  general 
dock  estate  in  the  same  way  as  the  dock  duties,  and  is 
applied  as  the  general  dock  fiinds  are  and  must  be 
applied  by  the  various  acts  of  parliament,  and  the  trus- 
tees derive  no  individual  benefit  from  them. 

The  engine-house  is  used  for  the  purpose  of  keeping 

a  fire- 
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1827*       body,  or  in  any  other  respect,  for  the  mere  exercise  of 
public  duty  therein,  and  have  no  beneficial  occupation 
againtt        o£  or  emolument  resultincr  from   it.   in   any  personal 
•nti  of       and  private  respect,  then  he  is  not  rateable."     And  he 
afterwards  assigns  this  reason  for  the  rule :  ^^  The  occu- 
pation is  throughout  that  of  the  public,  and  of  which 
public  occupation  the  individuals  are  only  the  means 
and  instruments."     The  case  of  Lord  Amherst  v.  Lord 
Somers{a)  was  decided  on  the  same  grounds.     In  Rex 
V.  The  Hull  Dock  Company  (i),  where  they  were  held 
rateable,  Holroyd  J.  says,   "  If  under  the  section  re- 
quiring the  company  to  repair  the  dock  and   other 
works,  the  specific  rates  had  been,  so  far  as  they  were 
required,  appropriated  to  that  purpose  only,  I  should 
have  entertained  considerable  doubt  whether  any  pro- 
perty vested  in  the  trustees  which  could  properly  be 
made  the  subject  of  rate,  beyond  the  surplus  which 
might  happen  to  remain  in  their  hands  after  satisfying 
the  expenses  attending  the  maintenance  and  repair  of 
the  works."     Here  the  trustees  never  can  l^ally  have 
a  surplus,  for  as  soon  as  certain  objects  specified  in  the 
acts  are  answered,  the  rates  are  directed  to  be  lowered. 

The  Attorney-General  and  J.  Williams  contra.  The 
prc^rty  in  question  is  in  its  nature  rateable,  and  is, 
therefore,  liable  to  be  rated,  whether  productive  of  profit 
or  not,  Bex  v.  Parrott  {c).  Nor  does  it  make  any  dif- 
ference that  the  rates  are  received  by  trustees,  for  in  Rex 
v.  Agar  the  trustees  of  a  meeting-house  were  rated. 
[Lord  Tenterden  C.  J.  If  in  that  case  there  had  been 
no  intervention  of  trustees,  and  the  minister  had  been 

(a)  2  T.  R,  372.  (6)  5M.i&  402.  (c)  5  T.  R.  593. 

in 
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1827'       press  direction  that  the  rates  shall  be  applied  to  the 
^     J-  purposes  specified,  and  no  other;  but  it  directs  that 

ogainsi  certain  burdens  shall  be  discharged,  and  that  then  the 
aJite  of  rates  shall  be  lowered ;  and,  therefore,  any  application 
<i£  those  rates  to  other  purposes  not  specified,  would  be 
a  direct  violation  of  the  statute.  Nothing  of  that  kind 
is  suggested,  and,  therefore,  there  is  not  in  reality  any 
difference  between  this  case  and  the  former.  The  prin- 
ciple of  not  rating  property  of  which  no  person  has  a 
beneficial  occupation  is  not  confined  to  canals  or  docks, 
or  property  of  that  nature.  A  Quaker's  meeting-house, 
if  the  pews  are  not  let,  is  not  rateable,  as  was  decided  in 
Bea:  v.  Woodward  {a\  and  the  same  would  be  applicable 
to  a  chapel  with  the  rites  of  the  church  of  England^  or 
to  a  dissenting  meeting-house.  On  the  other  hand,  It 
was  held  in  Rex  v.  Agar^  that  where  the  pews  of  such  a 
meeting-house  were  let,  the  trustees  were  ratei^ble  in 
respect  of  the  rents,  although  not  received  to  their  own 
use,  but  for  the  benefit  of  tlie  minister.  Here  the  trus- 
tees were  not  occupiers  in  the  ordinary  sense  of  the  word, 
and  no  profit  was  receiv^  for  the  use  of  any  person. 
It  is  said  that  the  docks  were  hiade  by  the  corporation 
of  Liverpool^  in  order  to  improve  their  private  property ; 
if  such  an  effect  is  produced,  that  property  will  be 
rateable  for  the  improved  value. 

Bayley  and  Littledale  Js.  concurred  (i). 

Order  of  sessions  confirmed  (cr). 

(a)  5  r.  R>  79. 

(6)  Jffolroyd  J.  was  in  the  Bail  Court  during  the  argument,  and  Uiere- 
^e  f^ve  no  opinion. 

(c)  The  following  case,  Tfie  King  v.  The  Trustees  of  the  River  Weaver 

Navigation,  was  argued  at  the  sittings  in  banc,  before  this  term  :  — 

Where  the  sur-       Upon  an  appeal  against  a  rate  mode  by  the  orerseers  of  the  poor  of 

plus  tolls  of  «      ^  township  of  MoulUm,  in  Uie  ccmnty  of  Chester,  upon  the  trustees  of  Uie 
navigation  wcr»  ^  »    r 

river 
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•   Atderson,  Brown,  and  Traffitrd,  in  support  of  the  order  of  8e»ion«» 
TJie  only  doubt  is,  whether  the  trusteees  of  the  river  Weaver  have  a  bene- 
ficial occupation.     It  is  not  necceuary  that  Acy  should  enjoy  the  benefit, 
for  provided  benefit  accrues  to  any  person,  that  is  sufficient  to  make  the 
property  rateable.     For  the  purposes  of  this  question,  the  trustee  and  the 
cestui  que  trust  are  identified.     Thus  in  Rex  v.  Agar,  14  EaU,  256. »  the 
trustees  of  a  Methodist  meeting-house  were  held  to  be  rateable  for  the 
pew-rents,  although  the  whole  surplus,  after  payment  of  the  current  ex- 
penses, was  paid  over  to  the  officiating  ministers.     But  it  will  perhaps  be 
said,  that  the  surplus  profits  in  this  case  are  to  be  applied  to  public  pur- 
poses.    They  arc.  Indeed,  to  be  applied  to  the  public  purposes  of  the 
county,  and  will  therefore  go  in  aid  of  the  county  rate,  and  confer  a  benefit 
upon  every  landholder  in  the  county.    Each  landholder,  therefore,  derives 
a  private  benefit  from  these  tolls.     The  principle  of  exempting  from 
Kability  to  poor-rate  monies  to  be  expended  for  public  purposes  does  not 
apply,  unless  the  benefit  is  conferred  upon  the  whole  public  of  the  king- 
dom.     Rex  v.  SalUrt-load-'sluice,   4  T.  R.  750.,  and  Rex  v.  SculcoaUs, 
12  East,  40,,  may  be  cited  on  the  other  side,  but  they  are  distinguishable. 
In  the  farmer,  the  whole  of  the  money  received  was  to  be  applied  to  the 
purpose  of  draining  the  lands  adjoining  the  navigation.     Those  landa 
would  be  rateable  for  the  improved  value,  and,  therefore,  if  the  money  had 
been  rateable  in  the  hands  of  the  commissioners,  it  would,  in  effect,  have 
been  liable  to  a  double  rate.     In  the  latter  case,  no  person  derived  any 
4>enefit  within  tbe  parish  from  the  lands  used  for  the  purposes  of  the 
"drainage. 


^olttn  and  CoUingham  contriL  The  trustees  are  not  rateable  unless 
'they  have  a  beneficial  occupation  of  the  land  in  some  private  and  personal 
-respect.  Rex  v.  Terrott,  3  East,  506.  In  thb  case,  it  does  not  appear  that 
-the  trustees  have  any  right  in  the  land :  the  statutes  set  out  do  not  vest  the 
•oil  in  them,  and  the  tolls  are  payable  for  the  right  of  passage  only,  and 
ffiot  for  the  use  of  land,  and,  therefore,  are  not  rateable.  Thus  tolls  of  a 
ferry  are  not  rateable.  Rev  v.  NichoUon,  12  EasffSSO;  Williams  v.  Jones, 
lb,  546. ;  nor  nuirlet-tolls  not  incident  to  the  soil.  Rex  v.  JSd/,  5  M,  4f 
S,  221. ;  nor  tolls  paid  in  respect  of  a  lighthouse.  Rex  v.  Tynemoulh, 
12  East,  46.,  Rex  v.  Coke,  5  B.^C,  796.,  Rex  v.  Fowke,  lb,  814.  But 
supposing  these  tolls  to  be  connected  with  the  occupation  of  land,  still 
they  are  not  rateable,  inasmuch  as  the  legislature  has  directed  that  they 
shall  be  applied  wholly  to  public  purposes.  Upon  this  point  it  is  impos* 
sible  to  distinguish  the  present  case  from  Rex  v.  Salters-load-sluice  and 
Rex  V.  Sculcoatfs,  In  Rex  v.  Agar  it  appeared  that  the  pew-rents  were 
received  by  the  trustees  for  private  purposes,  although  not  for  their  own 
peculiar  benefit. 


BatletJ.     We  are  not  under  the  necessity  of  deciding  this  latter 
IK>int ;  for  we  think,  tbal^  as  there  la  not  any  clause  in  the  statutes  set  out 

which 
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1827*       assignees  of  Homxrd  and  Gibls^  bankrupts,  the  sum  of 
— """    •   715/,  5s,  7d,j  paid  to  them  by  the  plaintiff  below,  in 

Shaw 

agqinH        Order  to  obtain  possession  of  certain  policies  of  insurance 
belonging  to  him,  and  upon  which  the  assignees  claimed 
a  lien  to  that  amount,  and  which  they  refused  to  deliver 
up  until  that  sum  was  paid.     The  bankrupts  acted  as 
the  agents  of  the  plaintiff  for  the  purpose  of  receiving 
instalments  of  annuities  due  to  him,  and  charged  him 
a  commission  for  so  doing,  and  from  time  to  time  ren- 
dered him  accounts  of  all  sums  paid  or  received  for 
him.     In  the  accounts  delivered  they  from  time  to  time 
gave  credit  for  several  instalments  of  annuities  due,  but 
which  were  not  received,  and  were  so  described  in  the 
accounts,  but  they  paid  him  the  balance  of  those  ac- 
counts as  if  all  the  instalments  had  been  received.     In 
the  succeeding  accounts  no  notice  was  ever  taken  of  the 
instalments  which,  in  the  preceding  accounts,  had  been 
marked  as  not  then  received.     At  the  trial,  at  the  2/>n- 
dan  sittings  after  Hilary  term  1825,  before  Best  C.  J.  of 
the  Court  of  Common  Pleas,  the  jury,  under  his  direc- 
tion (to  which  a  bill  of  exceptions  was  tendered),  found 
a  verdict  for  the  plaintiff  below.     The  record,   when 
brought  into  this  court  by  writ  of  error,  after  setting 
out  the  pleadings  and  continuances,  stated,  that  on  a 
certain  day  the  cause  came  on  to  be  tried,  and  that  one 
J,  Hindman  was  produced  and  examined  as  a  witness 
for  the  plaintiff,  and  gave  the  following  evidence :  —  In 
the  year  1822  he  had  been,  and  still  was,  the  attorney 
for  the  plaintiff.     The  defendants,  as  assignees  of  the 
estate  and  effects  of  Howard  and  Gibbs^  had  been  in  pos- 
session of  certain  policies  of  insurance  belonging  to  the 
plaintiff,  which  had  been  effected  on  the  joint  lives  of  one 

Gormland 
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1827.  due  to  him  on  account  of  annuities,  and  among  others, 
"■""""  with  "  50/.,  one  half  year's  annuity  due  from  JS.  i%- 
againsi  denham,  not  yet  received;"  and  14/.  55.,  another  half 
year's  annuity,  "  due  from  R.  S.  Gowlandf  not  re- 
ceived;" and  the  balance  due  to  WbodcocJk  mv as  in  the 
account  stated  to  be  94/.  5s.  9d.  This  account  was 
sent  to  Woodcock^  inclosed  in  a  letter  from  Gibbs^  dated 
the  17th  March  1819,  and  in  which  he  stated  that 
he  had  not  received  either  Gowland*s  or  Sydenham's 
annuity,  but  that  he  would  accept  Woodcocks  bill  at 
two  months  after  date,  for  the  balance  of  the  account. 
The  second  account  was  delivered  on  the  23d  of  Oc- 
tober  1819,  and  contained  statements  of  money  trans- 
actions between  the  parties,  from  the  17th  of  March 
1819  to  17th  September.  Woodcock  was  debited  with 
various  sums  paid  on  his  account,  with  commission  on 
annuity  instalments  then  due,  and  he  was  credited  with 
several  sums  received,  and  with  50/.,  one  half  year's 
annuity  due  from  B.  Sydenham^  9th  of  Septemberj  and 
83/.  105.,  a  half  year's  annuity  due  from  one  Cunliff^ 
17th  of  May.  These  two  instalments  were  marked  as 
not  received,  and  the  balance  due  to  him  was  stated  to  be 
]  07/.  165. 3^.  This  account  was  also  inclosed  in  a  letter 
from  GibbSi  in  which  he  stated  that  he  had  included  all 
the  annuities,  though  not  received,  and  added,  if  he 
{Woodcock)  felt  the  necessity  of  drawing,  he  was  to  let 
him  (Gibbs)  know.  The  third  account  contained  a 
statement  of  money  paid  and  received  on  account  of 
Woodcock^  from  January  to  the  23d  of  Febmary  1820. 
Woodcock  was,  as  before,  debited  with  various  sums  of 
money  paid  on  his  account,  with  commission  on  the 
annuity  instalments  then  due,  and  credited  with  83/.  105., 

one 
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1887*       payment  for  that  purpose,  was  not  a  voluntary  paymenti 
^  and  that  the  plaintiff  was  not  concluded  from  recoN 

Shaw  '^ 

agamtt^  vering  the  said  sum  of  715/.  5s.  7cU  from  the  defend- 
ants ;  and  the  Chief  Justice  did  further  declare  and 
deliver  his  (pinion  to  the  jury,  that  such  sums  of 
money  as  were  stated  in  the  accounts  to  have  been 
received  the  jury  might  conclude  to  have  been  received, 
as  there  was  no  evidence  to  the  contrary ;  and  that  widi 
respect  to  such  items  as  were  stated  in  the  accounts  to 
be  not  received,  or  not  yet  received,  the  jury  might  codp- 
sider  the  mode  in  which  the  parties  dealt  together  as 
evidenced  by  the  letters  and  accounts ;  and  inasmuch  as 
-commission  was  charged  by  Howard  and  Gibbs,  the 
bankrupts,  on  all  those  items,  and  as  successive  ao- 
counts  were  rendered,  still  charging  commission,  and 
the  items  stated  in  a  former  account  not  to  have  been 
received  not  being  brought  forward  in  subsequent  ac- 
counts between  the  parties  or  debited  to  the  plaintifl^ 
or  any  subsequent  notice  given  to  the  plaintiff  of 
their  non*payment,  there  being  in  evidence  four  suc- 
cessive accounts  between  the  parties,  they,  the  jury, 
might  in&r  an  agreement  by  Haward  and  GilAsj  the 
bankrupts,  to  take  the  responsibility  for  the  payment 
of  the  said  items  on  themselves;  but  that  it  was  a 
question  for  their  consideration  and  decision ;  and  that, 
upon  the  aforesaid  evidence,  the  jury  might  lawfully  find 
a  verdict  for  the  plaintifi^  and  with  that  direction  left 
the  same  to  the  jury. 

Hill  for  the  plaintiff  iujerror.  There  was  no  evidence 
to  go  to  the  jury  of  any  agreement  between  Woodcock  tbe 
plaintiff  and  the  bankrupts,  binding  the  latter  to  pay  tbe 

instal- 
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1827.       Fulham  v.  Domi  {a)  Lord  Kenyan  said,  where  a  volun- 

«    ^'        tary  payment  is  made  of  an  illegal  demand  (the  party 

against        knowlng  the  demand  to  be  illegal),  without  an  immediate 

Woodcock*  ' 

and  urgent  necessity,  that  is,  unless  to  redeem  or  pre- 
serve his  person  or  goods,  it  is  not  the  subject  of  an 
action  for  money  had  and  received.     Here  Woodcock 
had  no  immediate  pressing  necessity  for  the  policies.     It 
does  not  appear  that  the  persons  whose  lives  were  in- 
sured were  dead.     The  bankruptcy  of  Howard  and 
Gibbs  took  place  in  1821,  the  plaintiff  did  not  apply  for 
the  policies  until  1822.     Secondly,  the  claim  of  lien  was 
not  clearly  void :  whether  it  was  so  or  not,  depended 
on  the  mode  of  rendering  the  accounts  between  principal 
and  agent     Then,  unless  it  was  clear  that  the  assignees 
had  not  any  lien.   Woodcock  ought  to  have  brought 
trover,  which  is  the  proper  legal  remedy  in  such  a  case* 
He  must,  in  that  form  of  action,  have  tendered  the 
eicact  amount  of  the  defendant's  lien,  which,  in  a  matter 
of  such  complicated  account,  it  might  be  difficult  to 
ascertain,  and  in  default  of  so  doing,  would  have  had  to 
pay  the  costs   of  the   action.     By-  paying  the  money 
claimed,  he  makes  the  assignees  defendants,  and  throws 
on  those  who  held  the  security,  the  necessity  of  making 
tlie   proper   tender.     This  was  a  voluntary  payment, 
because  it  was  made  merely  to  avoid  the  necessl^  of 
"bringing  an  actioil  of  trover,  and  in  order  to  gain  an 
advantage  in  the  mode  of  trying  the  right  of  lien. 

Parke  contra.     This  was  not  a  voluntary  payment, 
for  the  assignees  refused  to  deliver  up  the  policies  until 

(a)  6  Esp,  26. 

the 
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1827.       jury  might  lawfully  infer  from  it  such  an  agreement.    It 
^     ■         appeared  that  there  had  beea  delivered  to  Woodcock^  by- 

Shaw  * 

agamit        the  bankrupts,   four  successive  accounts,   in   each   of 
which  the  latter  took  credit  for  commission  on  the  in- 
stalments of  the  annuities  as  if  they  had  been  received* 
In  the  first  account  they  give  him  credit  for  half  yearly- 
instalments  of  two  annuities,  and  stated  a  balance  of  94i. 
to  be  due  to  Woodcock,     In  a  letter  from  one  of  the 
bankrupts^  accompanying  this  account,  he  informs  Wood" 
cock  that  those  two  sums  had  not  been  received,  but  that 
his  bill  for  the  balance  would  be  accepted.     At  the  very 
time,  therefore,  when  he  says  he  has  not  received  the 
money  for  which  credit  is  given,  he  charges  commission 
as  if  it  had  been  received,  and  promises  to  accept  a  bill 
drawn  upon  him  and  his  partner  for  the  balance  of  tlie 
account.     A  second  account  is  afterwards  sent  in,  in 
which  all  the  annuity  instalments  due  to  Woodcock  were 
included,  although  they  were  not  received,  and  Gibbs 
desires  that  when  he  feels  a  necessity  to  draw,  he  will 
let  him  {Gibbs)   know.     So,   when  the  third  account 
is  sent,  although  Woodcock  is  informed  by  Gibbs  that 
a  half-yearly  instalment  of  Cunliffe's  annuity,  for  which 
credit  was  then  given,  had  not  been  received,  he  is 
at  the  same  time  told  that  he  may  draw  for  the  ba- 
lance struck  in  that  account.     In  the  fourth  account, 
credit  is  given  for  two  half-yearly  instalments,  which 
were  stated  not  to  have  been  received,  but  in  the  let- 
ter accompanjring    that   account,   the   plaintiff  is   hot 
informed  that  he  may  draw  for  the  balance.     It  must,' 
however,  be  taken  that  he  did  draw  for  the  balance 
of  that  as  well  as  of  all  the  other  accounts,  for  other- 
wise there  could  not  have  been  due  to  the  bankrupt 
or  the  assignees  the  balance  claimed  and  paid  to  redeem 
the  policies.     This  being  the  state  of  the  accounts  be- 

'  - 1  w^n 
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18&7*       consideration,  and,  cx)n8equently,  the  judgment  of  tfa^ 
Court  of  Common  Pleas  ought  to  be  affirmed. 


Smaw 
Woodcock* 


Baylet  J.     If  a  party  has  in  his  possession  goods  or 
odier  property  belonging  to  another,   and  refuses  to 
deliver  sach  property  lo  that  other,  unless  the  latter 
pays  him  a  sum  of  money  which  be  has  no  right  to 
receive^  and  the  latter,  in  order  to  obtain  possession  of 
his  property,  pays  tliat  sum,  the  money  so  paid  is  a 
payment  made  by  compulsion  and  may  be  recovered 
back.    There  is  no  authority  to  shew  that  die  two  things 
mentioned  in  argument  are  required  in  order  to  make 
the  payment  compulsory.     That  being  the  general  rule 
of  kw  it  is  quite  clear  that  the  sum  paid  to  obtain  •pos*' 
session  of  these  policies  was  not  a  voluntary  payment, 
and  that  it  may  be  recovered  back,  unless  the  assignees 
had  a  right  to  receive  the  money.     Upon  the  other 
point  I  think  that  tliere  was  some  evidence  from  whidb 
the  jury  might  infer  an  agreement  between  Woodcock 
and  the  bankrupts,  by  which   the   latter   became  re- 
sponsible for  the  payment  of  the  annuities,  and  we  are 
not  in  this  state  of  the  proceedings  to  inquire  whether 
their    conclusion   was  right  or  wrong.     It  has  been 
argued  that  in   order   to   make   such   an  agreement 
binding  on  Howard  and  Gibbs^   it  should  have  been 
in  writing.     That  argument  for  a  time  created  some 
doubt  in  my  mind.     But  on  further  consideration   I 
think  there  was  in  this  case  evidence  of  an  assumed 
and  executed  responsibility.     The  plaintiff  below  does 
not  attempt  in  this  action  to  enforce  such  an  agrees 
anent  by  compelling  payment.    The  bankrupts  have 
executed  the  agreement  by  paying  the  money  whicb 
they  had  not  received.   We  must  look  to  the  whole  of  the 
accounts  to  see  whether  there  was  any  evidence  to  shew 
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credit  was  given  in  the  earlier  as  sums  not  received; 
In  fact,  those  sums  had  not  been  received.  That  was 
evidence  to  be  laid  before  the  jury  in  order  to  shew  that 
the  bankrupts  had  made  themselves  responsible  for  the 
sums  which  they  had  so  paid.  Suppose  such  successive 
accounts  had  been  delivered  by  the  bankrupts  from  time 
to  time  for  four  or  five  years,  and  that  the  balance  had 
been  always  paid  by  them,  although  they  had  not  in  fact 
received  the  instalments  for  which  they  had  so  given 
credit,  would  not  those  accounts  have  afforded  a  hir 
ground  for  a  jury  to  have  inferred  that  the  party  who 
had  for  that  period  given  credit  for  those  sums  had 
made  himself  responsible  for  them.  Here  the  accounts 
were  not  delivered  during  so  long  a  period  of  time. 
But  they  still  afford  some  evidence  of  such  an  agree* 
ment;  and  if  there  was  any  evidence,  then  upon  a  bill  of 
exceptions  we  cannot  say  that  the  question  was  not  pro- 
perly submitted  to  the  jury. 


LiTTLEDALE  J.  coucurred. 


Judgment  affirmed. 


Saturday, 
Jim«30th. 


Rogers  against  Jones. 


By  die  12  G.  I.  p  ASE  against  the  marshal  of  the  King's  Bench  for  an 
proTided,  that  escape.    The  declaration  stated,  that  oiys  H.  5.,  on, 

before  arrest  by   *  ,  j  r  •     . 

an  inferior        ftc,  at  the  town  and  port  of  Dover^  and  within  the  juris- 

court)  an  affidi^    i*     •  r»    v  o  t 

Tit  of  debt  shall  diction  ot  the  court  of  record  of  our  lord  the  King, 
the'offiwr  who   boMen  before  the  mayor  and  jurats  of  Daoer^  to  wit,  at 

issues  the  pro-  . 

cess,  or  his  deputy  :  Held,  Aat  the  deputy  must  be  appointed  for  issuing  process^  and  not 

merely  for  taking  affidavits. 

An  acknowle<i^ment  of  a  debt,  made  by  a  debtor  after  arrest,  but  before  an  escape,  ia 
evidence  againat  Uie  marshal  in  an  action  for  the  escape.     Pf>r  Baylty  J. 


NKflk 
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1827.       habit  of  giving  tx>  several  persons  at  Dover  a  deputation 
"  to  take  aiBdavits  of  debt.     T.  P.,  before  whom  the  affi- 

ROGKIII 

o^pinti  davit  mentioned  in  the  declaration  was  sworn^  had  a 
deputation  of  this  nature,  but  was  not  the  deputy  of  the 
town-clerk  for  general  purposes.  The  arrest  of  H.  S.f 
an  acknowledgnfwnt  of  the  debt  by  her  when  in  custody 
at  DoveTj  the  removal  by  habeas  corpus,  issued  at  the 
suit  of  the  plaintiff,  and  the  escape,  were  then  proved. 
For  the  defendant  it  was  objected,  that  there  was  no 
evidence  that  the  debt  arose  within  the  jurisdiction  of 
the  court  of  record  at  Daoerj  and  that  T.  P.  had  not  any 
sufiicient  authority  to  take  the  affidavit  of  debt*  The 
Lord  Chief  Justice  reserved  these  points;  and  the  pliain- 
tiff  having  obtained  a  verdict,  a  rule  nisi  for  a  nonsuit 
was  granted  in  Easier  term. 

The  Attometf'General  and  Comyn  shewed  catise.  It 
appeared  that  the  affidavit  of  debt  was  sworn  before 
T.  P.,  a  person  appointed  by  the  town*clerk,  according 
to  the  practice  followed  for  many  years.  T.  P.  was  the 
deputy  of  the  town-clerk  for  that  purpose,  and  his  ap- 
pointment was  analogous  to  the  appointment  of  commis- 
sioners for  taking  affidavits  in  the  superior  courts.  The 
statute  12  G.  1.  c.  29.  does  not  make  it  necessary  that 
he  should  be  deputy  for  general  purposes.  Then  it 
was  objected  that  the  cause  of  action  did  not  arise  within 
the  jurisdiction  of  the  court  of  record  at  Dover*  But 
the  notes  were  made  at  Dover  ^  and,  moreover,  the 
plaintiff  was  not  bound  to  prove  that  the  cause  of 
action  arose  within  the  limited  jurisdiction,  the  cause 
having  been  removed  into  this  court.  [Lord  Tenter^ 
den  C.  J.  The  cause  was  removed  by  the  pliaintiff,  and 
it  does  appear  singular  that  a  party  should  be  able  to 

arrest 
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should  be  deputy  for  the  purpose  of  issuing  process; 
and  the  only  authority  delegated  to  Pain  was  that  of 
taking  affidavits :  consequently  the  arrest  was  not  good ; 
and  as  the  party  was  never  in  lawful  custody,  no  action 
for  the  escape  can  be  maintained  against  the  marshal. 
The  rule  for  entering  a  nonsuit  must,  therefore,  on  this 
ground,  be  made  absolute,  and  it  becomes  unnecessary 
to  say  any  thing  as  to  the  other  point.  But  it  may  be 
proper  to  notice  that  in  Melsome  v.  Gardner  (a)  it  was 
decided,  after  consideration,  that  a  plaintiff  .having 
^  arrested  a  debtor  by  process  out  of  an  inferior  court 
cannot,  by  habeas  corpus  ad  respondendum,  remove 
him  into  the  custody  of  this  court  to  answer  to  a  new 
action  here  for  the  same  debt. 

Rule  absolute. 


(a)   1  Coiop*  116. 


Tuesday, 
July  3d. 


Hansard  against  Robinson. 


WH*ofelfc*an^*  ^HIS  was  an  action  by  the  plaintiff,  as  indorsee, 
cannot  by  the  against  the  defendant  as  acceptor  of  a  bill  of  ex- 

oustom  of  mer- 

cbsnu  insist  change  for  S2L  Is.  Gd.,  dated  the  10th  of  October  1823, 
by  the  acceptor,  drawn  by  Henry  BtUterworth,  payable  forty  days  after 
iLgimdofferii^  d^te,  accepted  by  the  defendant,  and  indorsed  by  Butter^ 
WltSthC!  «^^*  to  ^^^  plaintiff.  Plea,  the  general  issue.  At  the 
^^t^eZ^'^^  trial  before  Littledale  J.  at  the  Westminster  sittings 
doneeofabUl    aftgp  Michaelmas  term    1826,   it  was   proved   by   the 

having  lost  it,  '  r  j 

could  not  in  an  drawer  that  the  defendant   being  indebted  to  him  in 

action  at  la«r  ° 

recover  the 

amount  from  Ae  Acceptor,  althotlgh  \ht  loss  was  after  the  bill  became  due»  and  the  in- 
dorsee offered  an  indemnity. 

the 
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1827.  and  directied  a  nonsuit,  with  liberty  to  the  plaintiff  to 

"  move  to  enter  a  verdict  for  the  amoant  of  the  bill.     A 

•gainst  rule  nisi  having  been  obtained  for  that  purpose, 


BoHmoK. 


Campbell  and  Pattesorij  in  Easter  term,  shewed  cause. 
There  are  certainly  contradictory  authorities  on  this 
point ;   but  the  Nisi  Prius  cases  of  Pierson  v.  Hutch-- 
inson  {a\  Mayor  v.  Johnson  {b\  Poole  v.  Smith  (c),  Dan^ 
gerfidd  \4  WiUjy  (<£ ),  Bevan  v.  Hill  {e)^  and  a  case  tried 
before.  Lord  Eldon^  when  Chief  Justice  of  the  Court  of 
Common   Pleas,  and  mentioned  by  him  in  Ex  parte 
Greenway  {/),  and  two  cases  in  Banc,  decided  by  the 
Court  of  Common  Pleas,  Davis  v.  Dodd{g)  and  Cham" 
pion  v.  Terry  (A),  are  in  favour  of  the  defendant     fFi7- 
Uamson  v.  Clements  (i }  is  not  an  authority  against  him, 
for  there  the   action  was  on  a  special  promise,  and 
the  consideration  stated,  for   that  promise,  was,  that 
the  defendant  was  indebted  to  the  plaintiff  on  a  bill  of 
exchange,  and  that  the  plaintiff  having  lost  the  bill,  had 
at  his  request  given  him  a  bond  acknowledging  pay- 
ment, and  conditioned  to  indemnify  him  against  the  bill ; 
and  on  motion  in  arrest  of  judgment  it  was  held  that, 
after  verdict,  it  must  be  taken  to  have  been  proved  at 
the  trial,  that  the  defendant  was  so  indebted;  and  that 
there  was,  therefore,  a  good  consideration  for  the  pro- 
mise.    In    Long    V.    Baillie  {k)   the    bill    was    speci- 
fy indorsed  to  the  plaintiff,  and  had  no  indorsement 
/rom  him  upon  it,   and  no  other  person  but  the  plain- 
tiff could  have  acquired  a  right  to  sue  thereon.    Bfvwn 

(a)    2  Cam;).  211.  (ft)  S  Camp.  3Si4. 

(c)  1  HoU  AT.  P.  C.  144.  (d)  4Etp.  JV.  P.  CI 59. 

(e)  2  Camp.  SSI*  (/)  «  Ves.  jun.  812. 

(g)  4  Taunt.  602.  (A)  5  Brod.  j- B.  295. 

(i)  I  Taunt.  523.  (*)  2  Camp.  214. 

V.  Mes- 
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1627.  It  is  not  necessary  to  say  whether  any  special  action. 

^,  could  have  been  framed  and  maintained  upon  the  par- 

HAysAao 

oigatfuf  ticular  facts  and  the  defendant's  promise,  because  the. 
declaration  in  the  present  cause  is  not  founded  upon 
such  fiicts,  but  upon  the  bill  itself,  in  the  usual  way. 
We  would  not,  however,  be  understood  to  give  any  en<». 
cburagement  to  such  an  action ;  and  we  think  the  special 
facts  cannot  properly  be  considered  as  affording  a  satis- 
fiictory  ground  for  decision  in  this  case,  but  the  case 
must  be  considered  generally,  as  an  action  brought  upon 
a  lost  bill,  and  introducing  the  general  question,  whether 
such  an  action  can  be  maintained. 
^  Upon  this  question  the  opinions  of  judges,  as  they: 
are  to  be  found  in  the  cases  quoted  at  the  Bar,  have  not 
been  uniform,  and  cannot  be  reconciled  to  each  other. 
It  is  not  necessary  to  advert  again  to  the  cases.  Amid 
conflicting  opinions  the  proper  course  is,  to  revert  to  the. 
principle  of  these  actions  on  bills  of  exchange,  and  to 
pronounce  such  a  decision  as  may  best  conform  thereto* 
Now  the  principle  upon  which  all  such  actions  are 
founded  is  the  custom  of  merchants.  The  general  rule 
of  the  English  law  does  not  allow  a  suit  by  the  assignee 
of  a  chose  in  action.  The  custom  of  merchants,  con- 
sidered  as  part  of  the  law,  furnishes,  in  this  case, 
an  exception  to  the  general  rule.  What,  then,  is 
the  custom  in  this  respect?  It  is,  that  the  holder 
of  the  bill  shall  present  the  instrument,  at  its  matu- 
rity, to  the  acceptor,  demand  payment  of  its  amount, 
and  upon  receipt  of  the  money  deliver  up  the  bill. 
The .  acceptor  paying  the  bill  has  a  right  to  the 
possession  of  the  instrument  for  his  own  security, 
and  as  his  voucher  and  discharge  pro  tanto  in  his 
account  with  the  drawer.  If,  upon  an  offer  of  payment, 
the  holder  should  refuse  to  deliver  up  the  bill,  can  it  be 

ddubted 
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IB27.       provisioD  is  not  now  in  the  law  of  that  country,  but  h 
'— — ■"       found  also  in  the  Ordonnance  de  Commerce  of  Lems  liie 

Hansard 

againsi       Fourteenth,  7i/.  5»  Art.  19«   The  rule  for  entering  a  ver» 
diet  for  the  plaintiff  must  therefore  be  discharged. 

Rule  disoharged^ 


j^";|£''^'  Sandiman  against  Breach. 

The  statutes  A  SSUMPSIT  to  recover  the  expense  of  hiring  a  post^ 

and  29  Car,  s!  chaise  to  convey  the  plaintiff  from  Clapton  to  Loti" 

m^eitm4al  ^^  the  defendant,  who  bad  contracted  to  take  him  in 

^^ *h^^ tm-  ^^  stage-coach,  having  neglected  to  do  sa     Plea,  the 

vei  on  the  ijfeneral  issue.    At  the  trial  before  Lord  Tenterden  C.  J.| 

Lord's  day.         ^ 

at  the  London  sittings  after  Michaelmas  term  1826,  -it 
appeared  that  on  a  Sunday  the  plaintiff  sent  lo  a 
booking-office  kept  by  the  defendant,  who  wlis  th« 
proprietor  of  a  stage-coach  travelling  from  Clapton  to 
London^  booked  himself  to  be  carried  to  London  on 
that  evening,  and  paid  half  the  fare.  The  defendant 
afterwards,  not  having  any  passenger  except  the  plains 
tiff,  refused  to  go  to  Ixmdon^  and  th»*eupon  the  plains- 
tiff  hired  a  post-chaise.  For  the  defendant,  it  was 
contended,  that  the  contract  was  illegal,  being  in  con<^ 
travention  of  the  statutes,  S  Car.  1.  c.  1.  and  29  Car*  2. 
c.  7.,  and  that,  therefore,  the  defendant  was  not  bound 
to  perform  it.  The  Lord  Chief  Justice  gave  the  de- 
fendant leave  to  move  to  enter  a  nonsuit,  and  the  phun* 
tiff  had  a  verdict  for  13s.  In,  Hilary  term  a  rule  for 
entering  a  nonsuit  was  obtained,  against  which 

Dodd  shewed  cause.     The  statutes  referred  to  at  the 
trial  do  not  prevent  stage-coaches  from  travelling  on  the 

Sabbath. 


Breach. 
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1827*        arC)    *^  no   drover,  horse-courser,  waggoner,  butcher, 
^  higgler,  their  or  any  of  their  servants,  shall  travel  or 

Sakdiman 

agamu  come  iuto  his  or  their  inn  or  lodging  upon  the  Lord's 
day,  upon  pain  that  every  such  offender  shall  forfeit  20s* 
for  every  such  offence;  and  that  no  person  shall  use, 
employ,  or  travel  upon  die  Lord's  day,  with  any  boat, 
wherTT/f  lighter,  or  barge,  unless  it  be  upon  some  extra- 
ordinary occasions,  to  be  allowed  by  some  justice  of 
peace/'  Even  if  the  language  of  the  first  section  applied 
to  the  driver  of  a  stage-coach,  his  employment  would 
come  within  the  exception  of  '*  works  of  charity  and  .ne- 
cessity;" for  it  is  necessary  for  many  persons,  as  wit- 
nesses or  medical  men,  to  travel  on  Sunday^  and  this 
exception  has  always  been  liberally  construed.  Rex  v. 
Cox  (a),  jRex  v.  Youf^er{b).  But,  secondly,  if  any 
offence  was  committed,  that  was  by  the  defendant,  and 
not  the  plaintiff.  He  alone  is  guilty  of  the  offence  who 
exercises  his  ordinary  calling  on  the  Sabbath,  Bloxam  v. 
WiUiams{c\  Hodgson  v.  Temple  {d).  Lastly,  the  de- 
fendant had  a  licence  for  his  coach  to  travel  on  Sunday^ 
granted  in  pursuance  of  the  powers  given  to  the  com- 
missioners of  hackney  coaches  by  the  25  G.  S«  c.  51. 

Gumey  contrd.  There  is  no  doubt  that  the  defendant 
as  a  stage-coach  proprietor  and  driver,  had  *^  an  or- 
dinary calling,"  and  if  he  had  exercised  that  calling  on 
the  Sabbath  day,  he  would  have  been  subject  to  the 
penalty  imposed  by  the  29  Car.  2.  c.  7.}  and  the  only 
question  is,  whether  a  person  who  has  made  a  contract 
with  another,  in  contravention  of  the  law,  can  maintain 

(a)  2  Burr,  785.  (*)  5T.R.  450. 

(c)  3  J5;  4*  C.  232.  {d)  STawnt.lSl. 

an 
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1827*       or  any  other,  travel  on  the  Lord's  day  ;'*  and  by  the 
^  29  Car.  2.  c.  7.  that  "  no  tradesman,  artificer,  workman, 

Sakdimax 

agaimt  labourer,  or  other  person  or  persons,  shall  do  or  exercise 
any  worldly  labour,  business,  or  work  of  their  ordinary 
callings  upon  the  Lord's  day."  It  was  contended,  that 
under  the  words  ^^  other  person  or  persons''  the  drivers 
of  stage-coaches  are  included.  But  where  general  words 
follow  particular  ones,  the  rule  is  to  construe  them  as 
applicable  to  persons  ejusdem  generis.  Considering, 
then,  that  in  the  3  Car.  1.  c.  1.  carriers  of  a  certain  de- 
scription are  mentioned,  and  that  in  the  29  Car.  2.  c.  7* 
drovers,  horse-coursers,  waggoners,  and  travellers  of 
certain  descriptions,  are  specifically  mentioned,  we 
think  that  the  words  '^  other  person  or  persons"  cannot 
have  been  used  in  a  sense  large  enough  to  include  the 
owner  and  driver  of  a  stnge-coach.  For  these  reasons 
we  are  of  opinion  that  the  rule  for  entering  a  nonsuit 
must  be  discharged. 

Rule  discharged. 


HOCKIK. 
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1827.        all  bis  goods  and  chattels  in  the  county  of  Devon  to 
Mudge  and  Lyndon^  upon  certain  trusts  in  the  deed 

a^ain$t  specified.  It  did  not  appear  that  the  bankrupt  had  at 
the  date  of  the  deed  any  goods  or  chattels  out  of  the 
county  of  Devon.  The  deed  was  executed  by  Ford  on 
the  day  of  its  date.  Lyndon  did  not  execute,  but  he 
was  privy  to  it.  Many  years  before  this  time,  Ford^ 
being  the  owner  of  a  freehold  estate  at  Brent,  in  the 
county  of  Devon,  had  mortgaged  it  at  several  times  to 
several  persons;  but  in  the  year  1823,  he,  by  the  inter- 
vention of  Smith,  an  attorney,  who  had  been  for  a  long 
time  concerned  for  him  as  his  attorney,  contracted  to 
sell  the  same  to  a  Mr.  Cornish,  and  the  purchase  was  to 
be  completed  on  the  4th  day  of  October  in  that  year. 
Accordingly,  on  that  day  a  meeting  took  place  for  that 
purpose  at  Totness,  at  which  were  present  Ford,  Cor^ 
nish  (the  purchaser),  with  his  attorney,  some  of  the 
mortgagees.  Smith,  who  attended  there  as  well  on  behalf 
of  Ford  as  on  behalf  of  two  of  the  mortgagees,  and 
Hockin,  the  defendant,  who  attended  on  behalf  of  a 
third  mortgagee.  Smith  brought  with  him  the  title- 
deeds  of  the  estate,  which  had  been  in  his  possession  for 
several  years,  and  which  had  first  come  into  his  posses- 
sion as  the  attorney  for  and  on  behalf  of  his  clients,  two 
of  the  mortgagees.  The  parties  being  assembled,  Cor^ 
nish,  the  purchaser,  drew  four  checks  upon  a  bank  at 
Totness  for  the  amount  of  the  purchase-money,  f.  e. 
three  for  the  separate  amounts  of  the  said  several  claims 
of  the  three  mortgagees  payable  to  them  respectively  or 
bearer,  and  the  fourth  for  the  amount  of  the  residue, 
being  the  sum  of  904/.  payable  to  Ford  or  bearer.  The 
first  three  checks  were  then  given  Iq  the  respective 
mortgagees,  and  the  last-mentioned  check  Ford  took 

from 
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1827^       same  meeting,  Mr.  Hine  came  to  die  defendant's  office^ 
-,  and  produced  an  account  of  the  claims  of  Hine  and  Co^ 

e^ainst  against  Ford,  add  Smith  also  produced  the  paper-writing, 
bearing  date  the  31st  May  1823,  hereinafter  set  forth, 
and  Ford  and  Hine  went  through  the  last'-mentioned 
account ;  and,  finally,  the  defendant  decided,  that  the 
sum  of  627/.  was  due  from  Ford  to  Hine  and  Co.  He 
accordingly  drew  and  delivered  to  Smith  a  check  oh  his 
bankers,  for  the  sum  of  889/.,  whereof  262/.  was  fof 
Smith  himself,  and  627/^  was  to  be  by  him  paid  to  Hine 
and  Co.  The  paper-writing  so  produced  by  Smith  was 
as  follows :  "  Mr.  J.  B.  Smith  —  Sir,  I  hereby  authorise 
and  request  you  to  retain  the  deeds  of  my  estate  at 
Brenty  as  security  for  my  debt  to  Messrs.  Hine  and 

• 

Holdsworthj  after  satisfying  the  mortgage,  and  request 
^ou  to  pay  them  the  balance  of  my  account  out  of  the 
jpurchase-money,  as  soon  as  the  property  is  sold.  John 
jFbrd.-^  Dartmouth,  31st  JMay  1823."  —  This  paper  was 
signed  by  Ford  at  the  time  of  its  date ;  and  on  signing  it 
he  gave  it  to  Mr.  Hine,  and  at  Hine^s  request,  he 
immediately  afterwards  delivered  it  to  Smith.  The 
paper  was  stamped  only  with  an  agreement-stamp  <^ 
the  amount  of  1/.  It  appeared,  by  the  said  account  of 
Hine  and  Co.,  that  on  the  31st  May  1828,  there  was  due 
from  Ford  to  Hine  and  Co.  the  sum  of  306/.  185.  11^. 
only,  and  on  the  18th  October  following  the  said  sum 
of  627/.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiffs  were  entitled  to  recover  the 
sum  of  889/.,  or  any  and  what  part  thereof?  If  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  en- 
titled to  recover  the  sum  of  889/.,  or  any  part  thereof, 
the  damages  were  to  be  increased  accordingly,  but  if 
otherwise,  the  damages  to  remain  at  the  amount  of  15L 

m 
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1827*  itsdf  may  be  an  act  of  bankruptcy,  yet  the  petitioning 
creditor  is  estopped  from  saying  that  it  is  so.     The 

ogmnst  estoppel,  however,  is  limited  to  the  petitioning  creditor 
who  sets  the  proceeding  in  motion:  he  is  boond  U> 
establish  an  act  of  bankruptcy  available  by  .himself  to 
support  the  commission.  The  assignees  also  must  shew 
such  an.  act  of  bankruptcy  in  order  to  originate,  their 
jurisdiction;  But  when  that  has  been  done,  the  creditors 
at  large,  represented  by  the  assignees,  may  take  the 
•benefit  of  another  act  of  bankruptcy,  although  the  peti- 
tioning creditor,  was  a  consenting  party  to  it.  Tappenden 
V.  Burgess  {a)  shews  that  the  estoppel  applies  not  to  as- 
signees who  are!  mere  trustees  for  the  creditors  at  large, 
but  only  to  a  petitioning  creditor  who  originates  the 
commission  (d). 

Coleridge  contra.  The  deed  of  the  1st  of  October 
1823  is  not  available  for  any  purpose  under  a  comr 
mission  sued  out  hy  Lyndon  the  petitioning  creditor, 

'because  he  was  privy  to  it.  It  is  clear  that  he  could  not 
have  sued  out  a  commission  upon  that  act  of  bankruptcy. 
And  although  a  commission  has  been  sued  out  and  sup- 
ported on  an  act  of  bankruptcy  free  from  this  objection, 

•reference  cannot  be  liad  to  the  deed  of  the  1st  of  October 

by  the  assignees  for  the.  purpose  of  bringing  property 

'  into  the  general  fund.     Unless  the  deed  were  fraudulent 

in  law,  it  is  not  an  act  of  bankruptcy ;  and  he  who  has 

-executed,  assented  to,  or  acted  under  such  a  deed,  is 

'^stopped  from  saying  that  it  is  fraudulent.     This  e3top- 

(a)  AEast,23Q.. 

{h)  There  were  several  other  points  discussed  at  the  bar,  upon  which 
the  Couft  did  not  pronounce  any  opinion,  and  the  arguments  as  to  those 
pomts  hare,  therefore,  been  omitted.  * 

pel 
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t827»       firom  relying  upon  it  for  the  purpose  of  overreaching 
the  transaction  in  question. 

againu  Supposing,  however,  that  the  assignees  may  treat  this 

deed  as  an  act  of  bankruptcy,  still  this  action  is  not 
maintainable  against  the  present  defendant.  He  was  a 
mere  arbitrator.  The  money  was  only  deposited  with 
him.  He  had  no  interest  in  it.  He  never  mixed  it  with 
his  own,  and  he  paid  it  over  without  having  notice  of 
any  act  of  bankruptcy  or  of  insolvency.  ColeSf  Assignee 
of  Wright^  v.  Robins  (a),  Coles  v.  Wright  (6),  are  autho- 
rities to  shew  that  under  such  circumstances  the  defend- 
ant is  not  liable. 

Cttr.  adv.  xndl. 

Lord  Tenterden  C  J.  now  delivered  the  judgment 
of  the  Court ;  and,  after  stating  the  &cts  of  the  case^ 
{^bceeded  as  follows :  Upon  the  argument  of  this  case 
86me  questions  were  raised  upon  the  effect  of  the  paper 
signed  by  the  bankrupt  Ford  on  the  31st  of  May  1823, 
and  the  sufficiency  of  the  stamp  upon  it,  as  relating  to 
riie  lien  of  Hine  and  Holdsworlk  on  the  title-deeds  of 
the  estate  sold  to  Cornish,  and  which  were  in  the  hands 
of  Smith,  and  also  as  to  the  lien  of  Srnith  himself  upon 
those  deeds.  But  as  the  payment  made  by  the  de- 
iehdant  to  Smith  was  of  a  sum  assented  and  agreed  to 
y  by  the  bankrupt,  and  the  payment  to  Hine  and  Holds^ 

worth  was  made  under  an  authority  delegated  by  him  to 
th^  defendant,  as  an  arbitrator,  to  settle  and  pay  their 
claim,  if  these  payments  were  made  before  any  act  of  bank- 
niptcy  committed  by  Ford  of  which  the  plaintiffs  can  avail 
themselves,  all  those  questions  become  immaterial.  And 
we  think  the  payments  were  so  made.    They  were  made 

(a)  3  Camp,  1 8J.  (6)  4  Taunt,  1 98. 

on 


HOCKIN. 


no     .  CASES  IN  TRINITY  TERM 

1827.        the  petitioning  creditor.    His  connection  with  thq  act  of 
""~"^        bankruptcy  is  immaterial  to  us:  there  are  many  among 

Ton 

against  US  to  whom  debts  were  owing  of  sufficient  amount  to 
have  authorised  us  to  sue  out  a  commission,  and,  there- 
fore,  in  our  iavour  the  commission  shall  stand  good." 
Another  reason  may  be,  that  if  a  commission  sued  out 
by  such  a  petitioning  creditor  could  be  available,  •  he 
would. have  a  right  to  prove  his  debt  under  it,  and  par- 
ticipate in  the  dividend,  and  so  would  derive  a  benefit 
&om  a  commission  which  he  ought  not  to  have  sued 
out,  and  thus  take  advantage  of  his  own  wrong.  And 
this  reason  also  will  be  applicable  to  the  purpose  for 
which  the  act  of  I^ankruptcy  in  O^/o^  is  insisted- on. 
For  if  the  plaintiffs  can  avail  themselves  of  tha^  they 
will  increase  the  fund  to  be  divided,  and  Lyndoti  will 
participate  in  that  increase. 

*  As  this  objection  alone  is  sufficient  to  defeat  the  plain- 
dffi»'  claim,  it  is  not  necessary  to  pronounce  a  judicial 
opinion  upon  any  other.  But  adverting  to  the  case  of 
Coles  V.  fVriglit  (a),  which  was  quoted  by  Mr.  Coleridge 
in  support,  of  his  last  objection,  we  think  that  that 
objection  is  also  good,  and  that  the  money  cannot  be 
recovered  from  the  present  defendant.  It  was  placed 
under  bis  controul  for  a  special  purpose;  it  was  never 
mixed  with  his  own,  but  kept  separate  as  a  distinct 
fond,  to  answer  that  purpose;  he  was  to  derive  no 
benefit  from  it;  he  afterwards  applied  it  to  the  in- 
tended purpose,  in  part  with  the  express  assent,  and 
in  part  under  the  authority  of  Ford.  He  was,  there- 
fore, as  it  appears  to  us,  a  mere  channel  of  convey- 
ance, and  his  situation  was  the  same  in  effect  as  that 
of  F.  Wrighl,  in  the  case  that  has  been  quoted,  with 
this  difference  in  his  favour,  that  F.  Wright  mi^t  have 

(a)  4  Taunt.  198. 

known 
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1827*  brought  any  action  within  three  months.  By  that 
statute  it  is  provided,  that  the  loser  of  10/.  at  cards,  &c« 

agamti  may  sue  for  the  money  within  three  months;  and  in 
case  the  person  who  shall  lose  such  money,  shall  not^ 
within  the  time  aforesaid,  sue  for  the  same,  it  shall  be 
lawful  for  any  person  by  any  action  or  suit  to  sue  for 
and  recover  the  same,  and  treble  the  value  thereof,  with 
costs  of  Iniit,  against  the  winner,  the  one  moiety  thereof 
to  the  use  of  the  person  that  will  sue  for  the  same,  and 
the  other  to  the  use  of  the  poor  of  the  parish  where  the 
offence  shall  be  committed.  There  was  a  verdict  for 
the  plaintiff  for  6ML  A  writ  of  error  was  brought,  and 
judgment  was  affirmed  in  the  House  of  Lords,  but  the 
costs  of  the  writ  of  error  were  refused. 

Brodrick  moved  that  satisfaction  might  be  entered 
on  the  judgment  roll,  upon  payment  of  one  half  of  the 
penalty  to  the  churchwardens  and  overseers  of  the  parish 
of  St.  Jamesj  where  the  offence  was  committed,  the  de* 
fendant  having  paid  the  other  moiety  and  all  taxed  costs 
to  the  plaintiff. 

PaUeson^  contr^  insisted  that  the  plaintiff  had  a  right 
to  receive  the  whole  penalty,  and  pay  over  to  the  poor 
one  moiety  of  the  surplus,  after  deducting  the  costs  of 
the  writ  of  error. 

Lord  Tenterden  C.  J.  In  the  absence  of  all  autho- 
rity, we  are  of  opinion,  upon  the  words  of  the  statute, 
dmt  the  poor  are  entitled  to  one  moiety  of  the  penalty, 
without  deducting  costs. 

Rule  granted. 
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1827.       instituted,   and  inducted  prebendary  of  the  said  pre* 
'  bend   or  canonry,  with  its  appurtenances,   to  which, 

against        &c.  whcrebv  the  said  Thomas  Rennell  then  and  there  < 

The  Bishop  of  "^  ^ 

LiKcouc  became  and  was  seised  of  and  in  the  said  prebend 
or  canonry,  with  its  appurtenances,  to  which,  &c.  in 
his  demesne  as  of  fee  in  right  of  the  said  prebend 
or  canonry.  And  the  said  Thomas  Mennell  being  so 
seised,  the  said  church,  afterwards,  to  wit,  on,  &c. 
at,  &c.  became  vacant  by  the  death  of  the  said  Rev. 
William  DodweU,  clerk,  the  late  parson  and  incumbent 
thereof^  and  still  is  vacant,  whereby  it  then  and  there 
belonged  to  the  said  Thomas  Rennell  to  present  a  fit 
person  to  the  said  rectory  of  the  said  parish  church  so 
vacant  as  aforesaid.  Averment,  that  afterwards,  and  whilst 
the  said  church  was  so  vacant  as  aforesaid,  to  wit,  oh, 
&c.  at,  &c«  the  said  Thomas  Rennell  died  intestate,  so 
seised  of  and  in  the  said  prebend  or  canonry,  with  its 
appurtenances,  to  which,  &c.  in  his  demesne  as  of  fee  in 
right  of  the  said  prebend  or  canonry,  without  having 
presented  any  person  to  the  said  rectory  of  the  said 
piarish  church;  after  whose  death,  and  whilst  the  said 
church  was  so  vacant  as  aforesaid,  to  wit,  on,  &c.  at, 
&c.  administration  was  granted  to  the  plaintiff,  where- 
upon and  whereby  it  then  and  there  belonged,  and 
now  belongs  to  the  said  F.  Jf.,  as  administratrix  as 
aforesaid,  to  present  a  fit  person  to  the  said  rectory 
of  the  said  parish  cliurch  so  being  vacant  as  aforesaid, 
and  which  is  still  vacant,  but  the  said  Bishop  of  Lincoln 
and  the  siud  T.  H.  Mirehotise  and  W.  S,  Mirehouse  un- 
justly hinder  her,  &c.  The  Bishop  of  Lincoln^  by  his 
plea,  disclaimed  except  as  to  the  admission,  institution, 
and  induction  of  the  rectors  to  the  same  rectory  and 
parish  church,  and  all  such  other  things  as  belong  to 

the 
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the  ofdinary  as  ordinary  of  that  place«    The  said  de*        1827. 

findants,  T.  H.  Mirehousey  derk,  and  W.  S.  Mirekause,       ' 

derk,  pleaded  that  after  the  said  T.  RenneU  had  so  died        agamn 

.  i_         1       •  ,  .  .  ,  '^^  Bishop  af 

witnoat  having  presented  any  person  to  the  said  rectory       Lwcolk. 


of  the  said  parish  church,  and  whilst  the  said  church 
was  so  vacant  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  he, 
the  asid  defendant,  T.  H.  Mirehouse,  clerk,  was  lawfully 
admitted,  institnted,  and  inducted  prebendary  of  the  said 
prdbend  or  canonry,  with  its  appurtenances,  to  which 
sud  prebend  or  canonry  the  said  advowson  with  its  ap- 
purtenances then  belonged  and  still  belongs,  whereby 
he  the  said  T.  H.  Mirehouse  then  and  there  became  and 
was  seised  of  and  in  the  said  prebend  or  canonry,  with 
its  appurtenances,  to  which,  &c.  in  his  demesne  as  of 
fee  in  right  of  the  said  prebend  or  canonry,  and 
whereby  it  then  and  there  belonged  to  him  to  present  a 
fit  person  to  the  said  rectory  so  being  vacant  as  afore- 
said, and  that  the  said  T.  H.  Mirehouse  presented  the 
said  defendant  W.  S.  Mirehouse.  Upon  the  bishop's 
disclaimer,  the  plaintiff  prayed  judgment  against  him, 
and  demurred  to  the  plea  of  the  other  defendants. 
Joinder  in  demurrer.  The  case  was  argued  in  C.  P., 
and  judgment  given  for  the  defendants,  whereupon 
the  plaintiff  brought  a  writ  of  error.  The  case  was 
argued  in  Michaelmas  term,  7  G.  4.,  by 

Patteson  for  the  plaintiff  in  error.  The  contending 
parties  upon  this  record  are,  the  odministratrix  of  the 
late  prebendary  of  the  stall  of  South  Grantham^  in  the 
cathedral  of  Salisbury^  to  which  the  advowson  of  Welby 
belongs,  and  the  succeeding  prebendary;  and  the  ques^ 
tion  is,  who  has  the  right  to  present  for  this  turn  only 
to  the  church  which  was  vacant  in  the  lifetime  of  the 

I  3  late 
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1827.       lale  {NrebeodnEy.    It  has  been  suggested}  iti^  iPfty  be 
"  ^diniltecl,  that  it  lies  on  the  plaintiff  to  proye  her  right, 

offimu       and  that  if  she  fails  in  dcms  sa  it  is  immaterial  whether 

The  Bishop  of 

Lzxcouc  the  ddendant  has  the  right  or  not  With  a  view, 
therefore,  to  defeat  the  plaintiff  other  claims  besides 
that  of  the  defendant  have  been  brought  forward,  viz. 
those  of  the  king,  the  Bishop  of  Salisbury^  as  supposed 
patron  of  the  stall,  and  the  Bishop  oi  Lincoln^  as  bishop 
of  the  diocese  in  which  the  church  is  situate  (who, 
however,  be  it  remembered,  disclaims  upon  this  very 
record). 

In  order  to  shew  the  plaintiff^s  right  in  this  case, 
it  will  be  attempted  to  establish  to  the  satisfaction 
of  the  Court,  first,  that  where  the  patron  is  lay,  if  a 
presentative  church  becomes  vacant,  and  the  patron 
dies  without  presenting,  his  executor,  and  not  his  hdr 
or.  devisee,  or  the  next  owner  of  the  advowson,  shall 
present,  and  the  reason  is,  because  the  moment  a  church 
becomes  vacant,  the  turn  is  separated  and  disannexed 
from  the  advowson,  b  a  chattel,  and  is  vested  in  the 
person  of  the  individual  to  whom  the  advowson  at  that 
moment  belongs. 

Secondly,  tliat,  assuming  the  patronage  to  be  eccle- 
siastical, still  the  same  law  prevails  in  all  cases,  except 
where  a  bishop  is  patron,  and  then  the  king,  by  his 
prerogative,  takes  the  turn  as  guardian  of  the  tempo- 
ralities of  the  bishopric 

Thirdly,  tliat  there  is  not  any  valid  objection  on 
the  ground  of  this  advowson  being  supposed  to  have 
been  always  in  ecclesiastical  hands;  for,  first,  pre- 
bendaries need  not  have  been  ecclesiastics  before  the 
lS&14C0r.2«  C.4.  5.14.  Secondly,  this  is  a  reo 
tory,  and  advowsons  of  rectories  were  all  originally  in 

lay 
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18ST*       by  the  defendant  in  error.)    It  may,  neyertheless,  be 
necessary  to  cite  some  of  the  authorities,  because  the 


'BmniKwCL 

agabui       soning  upon  which  they  proceed  is  applicable  to  this  case. 
TIm  Biiliop'of 
LxMcour.      In  Stephens  v.  WaU  and  Another  (a),  it  was  holden  by 

Harper,  Weston,  and  Dyer,  that  "  the  grant  of  the  present 
avoidance  is  void,  because  it  is  a  mere  personal  thing  an* 
nexed  to  the  person  of  him  who  was  patron  in  expectancy 
at  the  time  of  the  vacancy ;  and  also  a  thing  in  right, 
power,  and  authority,  and  also  a  chose  in  action,  and  in 
effect,  the  fruit  and  execution  of  the  advowson,  and  not 
any  advowson,  and  yet  executors  shall  have  it  by  privity 
of  law.  And  to  this  opinion,  afterwards,  Cattlyn  C.  J., 
Cams  and  Southcot  Js.  agreed ;  but  WeWi  e  contra,  and 
to  his  opinion  Saunders  C.  B.  and  Whiddon  J.  after- 
wards assented."  The  opinion  of  those  six  Judges 
is  adopted  by  Gibson,  Cad.  797.  tit.  33.  c.  1.  s,5.,  and 
so  in  Fttz.  N.  B.  Quare  Impedit,  34-.  B,  it  is  said,  "  The 
heir  in  tail  shall  not  have  a  presentment  fallen  ii^  the 
life  of  the  tenant  in  tail,*  but  the  executor  of  the  tenant 
in  tail.''  And,  again,  in  Fitz.  N.  B.  33.  P,  this  reason  is 
given,  *^  If  a  man  be  seised  of  an  advowson  in  gross  or  in 
fee  appendant  unto  a  manor,  and  the  advowson  void,  and 
he  dieth,  his  executor  shall  present  and  not  the  heir,  be- 
cause  it  wcis  a  chattel  vested  and  severedjrom  the  manor,  8ic* 
But  if  the  bishop  die,  and  the  advowson  happen  void  be- 
fore his  death,  the  kiqg  shall  present  unto  the  same  by  rea- 
son of  the  temporalities,  and  not  the  bishop* s  executors  g** 
and  so  in  Bro.  Abr.  tit.  Presentation  a  rEglise,S^.,  citing 
21  //.  7.  ^.21.  **  Quare  impedit ;  fuit  agree  que  honie  seisi 
d'advowson  in  fee,  Teglise  voide,  il  devy  Texecuter  avera 
le  presentation  et  nemy  heire."  The  void  turn  is  like  rent 

(rt)  Dt/er,  282  b. 

djf 


iM  THi  Eighth  Year  of  GEORGE  IV.  ilj 

due,  or  any  other  fruit  fallen,  Digby  v.  Fitch  (a).     Rent        1827. 
due  Fests  in  the  reversioner,  in  respect  of  the  reversion;  - 

bat  if  he  dies  after  the  rent  is  due^  and  before  pay-  a^atnjf 
ment,  it  passes  to  his  executor,  who  does  not  take  Ltxcour^ 
the  reversion,  because  the  rent  is  disannexed  from  it, 
and  vested  in  the  person  of  the  then  reversioner.  [Lord 
Tenterden  C.  J.  Do  you  find  any  case  of  rent  going 
to  the  administrator  or  executor  of  a  prebendary?] 
No,  but  it  does  not  appear  to  have  been  ever  dis- 
puted, and  the  stat.  28  H.S.  cr.  11.  gives  the  rent  dur-- 
ing  vacancy  to  the  successor.  A  grant  of  the  next  turn 
daring  vacancy  is  void,  and  a  grant  of  the  advowsoh 
equally  void,  quoad  the  vacant  turn,  Bishop  of  Lincoln 
V.  Wclforstan  (d).  But  a  grant  of  an  advowson  during 
vacancy  is  good,  and  does  not  afiPect  the  vacant  turn, 
for  it  is  disannexed  from  the  advowson,  Agard  v.  The 
Bishop  of  Peterborough  (c),  Stephens  v.  Clark  (rf).  Hill' 
V,  The  Bishop  of  Exeter  {e).  In  the  Queen%  Fane^s^- 
and  the  Archbishop  of  Canterbun/s  case  {f\  the  patron 
was  outlawed,  the  church  became  void,  the  Queen 
claimed.  Fane  set  up  a  grant  of  Ed's).  4.  of  goods  and 
chattels  of  outlaws.  The  Queen's  counsel  said  that  this 
special  chattel  would  not  pass  by  general  words.  An*' 
derson  J.  so  held,  ^^  for  they  extend  only  to  such  things 
which  are  commonly  known  and  understood  by  such 
words.  By  grant  of  goods,  chattels  real  do  not  pass.*' 
But  Periam  J.  said,  "  This  interest  is  a  chattel ;  for  if 
the  church  became  void,  and  before  presentment  the 
patron  died,  his  executors  shall  have  the  presentment, 
for  that  it  was  a  chattel  vested  in  their  testator."     In 

(a)  1  BroumU  J  Gouldsb,  167.  (b)  5  Burr.  1505. 

(c)  Difer,  129  6.  (d)  Moore,  89; 

{e)  2  Taunt.  69.  (/)  4  Leon.  109. 

I  4  Holland 
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)S27.        Holland  v.  Shelley  and  others  {a\   the  grantee  of  the 
-  goods  of  outlaws  claimed  the  next  avoidance,  and  no 

against        objection  was  made  as  to  the  sufficiency  of  the  words 

The  Bishop  of        ,  ,•••*..      ^      -^ .         ^        .     .     ,   . , 

XoycoLir.  *^  bona  et  catalla.'  Again,  m  Co.  Lttt.  120^  it  is  laid 
down,  that  if  a  feme  covert  be  seised  of  an  advowson, 
and  the  church  becometh  void,  and  the  wife  dies, 
the  husband  shall  present,  but  otherwise  it  is  of  a 
bond  made  to  the  wife,  because  that  is  merely  in 
action."  So  where  the  husband  is  tenant  by  the 
curtesy,  and  the  church  becomes  void,  and  the  hus^ 
band  dies,  his  executors  and  not  the  heir  shall  have  it. 
S8  E.  S,  c.  36."  Bro.  Presentation  a  FEglise,  18.  In 
Fitz*  N.  B.  Quare  Impedit^  S4.  N,  it  is  said,  ^^  If  a  vi"> 
carage  happen  void,  and  before  the  parson  presents  he 
is  made  a  bishop,  &c  yet  he  shall  present  to  this  vi<^ 
carage,  because  it  was  a  chattel  vested  in  himr  That 
case  is  precisely  similar  to  this,  for  there  it  is  assumed 
that  the  parson  is  patron  in  right  of  his  parsonage. 
It  is  admitted,  that  in  some  cases  quare  impedit  may  be 
brought  by  an  executor,  but  there  is  no  case  expressly 
in  point  as  to  quare  impedit,  either  by  the  executor 
or  administrator  of  a  prebendary;  neither  is  there  any 
instance  of  such  a  proceeding  by  the  successor.  In  the 
case  of  Repington,  Executory  v.  The  Governors  of  Tam- 
mnih  School  (d),  a  distinction  was  taken  as  to  donatives. 
The  case  was  as  follows ; — A,B.  seised  of  the  advowson 
of  a  donative,  church  voids.  A.  B.  dies,  and  his  executor 
sues,  supposing  himself  entitled,  as  in  the  case  of  a  pre- 
sentative  benefice.  Judgment  against  the  plaintiff.  It  was 
said  by  the  Court  in  giving  this  judgment,  "  that  before 
the  council  of  Lateran  all  benefices  were  like  what  do- 

(a)  Hob.  302.      Winch,  692.,  nom.  Holland  v.  Bishop  of  Chichester. 
(6)  S  JFilt.  ISO. 

natives 
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1827.    '    that  account  may  go  with  the  advowson  to  the  heir;  in 
"  a  presentative  liviiuc  the  void  turn  does  in  a  certain 

Rxmcnx  *  ° 

agohui        time  lapse,  and  is  therefore  considered  as  severed  from 
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LwooLN.  the  advowson.  All  these  authorities  are  applicable  to 
the  present  case,  for  the  patronage  is  substantially  lay, 
inasmuch  as  a  prebendary  need  not  formerly  have  been 
an  ecclesiastic.  In  Bland  y.  Maddjox{a)  it  was  agreed 
clearly  that  a  lajrman  may  be  presented  to  a  prebend ;  for 
non  habet  curam  animarum ;  and  Coke  said,  all  the  pos- 
sessions of  prebends  were  at  first  the  bishop's,  7  EcL  5. 
pL  5.,  30  Ed.  3.  pL  26.,  and  de  mero  jure  do  belong  to 
the  bishops.  There  is  no  exception  of  prebendaries  in 
IS  Eliz.c.  12.  concerning  reading  articles,  and  yet  if  a 
prebendary  read  not  the  articles  within  the  time  limited 
by  that  statute  his  promotion  is  not  void.  The  reason 
is,  because  it  is  not  a  benefice  with  cure  of  souls,  and  a 
layman  might  have  been  presented  to  a  prebend  (i). 
So  also,  in  former  time,  a  layman  might  have  taken  a 
title  to  a  deanery,  prebendary,  or  other  benefice,  without 
cure,  Fairchild  v.  Gair  {c).  But  now  the  contrary  is 
provided  by  the  18  &  145  Car.  2.  c.  45.  55*  13,  14*.  And 
in  this  statute,  section  29.,  there  is  a  remarkable  pro- 
vision, ^^  that  the  statute  shall  not  be  prejudicial  to  the 
king's  profesor  of  law  in  the  University  of  Oxford^  for 
or  concerning  the  prebend  otSAiptoUj  within  the  church 
of  Sammy  united  to  it  by  King  James." 

Secondly,  assuming  the  patronage  to  be  ecclesiastical 
the  same  rule  prevails.  The  right  of  the  owner  of  an 
advowson  cannot  depend   on   the  mode   of  becoming 

t 

(a)  Cro.  Eliz.  79. 

(6)  Cowley's  Laws  concerning  Secusanis,  Q33,     Watson* s  Clergyman's 
Lavft  chap.  2.  9. 

(c)  1  Brownh  j*  GwidA.  201  • 

owner. 
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owner,  whether  by  grant,  descent,  devise,  or  office.     It       1827. 
is  absurd  to  say  that  the  character  of  the  person  who       — — 

'^  RxNMmu. 

aerdses  the  riirht  can  alter  the  nature  of  the  ri^rht,        againu 
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altboogh   it  may  put  the  party  under  some  personal      Lz^colw. 

pecoliariQr  in  that  exercise.     As,  for  instance,  with  re* 

spect  to  varying  .presentations,  an  ecclesiastical  patron 

cvmot  present  one,   and    revoking  that  presentation 

present  another.     The  bishop  must  give  notice  of  refusal 

to  a  lay  patron,  not  to  an  ecclesiastical  (a).     It  is  said 

thai  this  IS  an  ecclesiastical  trust  to  be  exercised  only  by 

an  existing  prebendary,   being  an   ecclesiastic     This 

cannot  be  so,  for  there  are  many  instances  of  prebendaries 

making  grants  of  the  next  turn  of  a  living  of  which  they 

were  patrons,  and  of  the  grantees  and  tlieir  assignees, 

thofDgh  laymen,  and  sometimes  tracing  their  tide  through 

executors,  bringing  actions  of  quare  impedit  in  their 

own  names,  Stanhope  v.  The  Bishop  of  Lincoln^  Williams^ 

and  Ada!mion{J)\  Byng  v.  Bishop  of  Lincoln^   Halsey^ 

andPrimett  {c\  Doylye  v.  The  Archbishop  of  Canterbury^ 

Bishop  of  Normch^  and  Mason  {d\  Webster  v.  The  Arch- 

bishcp  of  York  and  Woodrqffe  (e\  Hill  v.  The  Bishop 

(f  London  and  Others  (/),  J.  N.  v.  Bishop  of  Bath,  and 

WMs{g)9  Adamson  v.  The  Bishop  of  Lincoln  and  Others  {h), 

Overton  v.  SyddaU{i\  where  there  was  an  exception  of 

the  advowson.    It  is  true  that  these  are  entries  of  plead* 

ings,  and  not  decisions ;  but  in  Radcliffe  v.  Doyly  (A), 

Askurst  J.  says,   "  The  form  of  declarations  is  very 

material  in  a  case  where  no  direct  determinations  can 

(a)  Bunu  tit.  Benefice^  157.  {b)  Winch.  825.     Hob.  237. 

(c)   Winch,  S5Z.  (rf)   Winch.  ^5. 

(«)  Cafe,  Entr.  507.  (/)  Coke,  Entr.  508. 

te)  BattaU^  522.  (A)  2  Broim,  Entr,  353. 

(i)  Coke,  Entr.  122.  (*)  2  T.  R.  656. 

be 
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IB2T*       be  foand  one  way  or  the  other  ;j^  {he  firm  of  legaH 
_  procesdims  is  evidence  of  what  the  law  isJ^     In  London 

^i&ufui  Y.  SoutkoDell  Ca)j  where  a  prebendary  demised  his  pre- 
lAyKHA^  bend,  an  advowson  belonging  to  it  was  held  not  to 
pass,  not  because  it  wac^  illegal  to  demise  it,  but  be* 
cause  the  words  were  not  sufficient.  This  goes  the 
whole  length  of  the  present  casej  because  it  shews  that 
the  notion  of  the  donor  ha^ng  restricted  the  right 
of  presenting  to  an  actual  prebendary  is  fanciful ;  and 
it  is  observable  that  the  Court  says,  that  the. words 
**  commoditatibus,  emolumentis,  proficuis,  et  advao- 
tagiis,''  are  insufficient;  *'  all  which  four  words  are 
of  one  sense  and  nature,  implying  things  gainful,  whick 
18  contrary  to  the  nature  of  an  advowson  regularly ;  yet 
an  advowson  may  be  yielded  in  value  upon  a  voucfaei^ 
and  may  be  assets  in  the  hands  of  an  executor/'  If  k 
be  held^  that  where  the  advowson  is  in  the  hands  of  an 
ecclesiastic,  an  executor  cannot  present,  it  is  impossible 
to  account  far  the  power  which  an  archbishop  has  to 
devise  his  options,  to  which  there  is  no  objection,  Potter 
V.  Chapman  {c).  It  was  said  in  the  Court  below  that  suck 
right  was  an  anomaly,  but  tliere  is  no  ground  for  that;  it 
is  consistent  with  and  confirms  the  cases  cited  from  Winch^ 
Coke^  and  Hobart,  In  Smallwood  and  Another  v.  T7ie  Bih- 
shop  of  Coventry  {d)j  the  plainti£&,  executoi^  of  John  Sale^ 
brought  quare  impedit  for  the  archdeaconry  of  Derby^ 
and  counted  upon  a  grant  of  the  next  turn  made  to  their 
testator  by  the  defendant:  it  was  held,  first,  that  the 
grant  was  good  against  the  grantor,  though  bad  against 
his  successor;  secondly,  that  the  action  for  disturbance 

(a)   IFinch.  810.     Hob,  304.  (b)  tFinch.  692. 

(c)  AmbL  98,     I  ffum,  EccL  Law,  tit.  Msfiops^  259. 

(d)  Cro.  EHx.  207.     4  Leon.  15.  S.  C. 

in 
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IB  the  time  of  die  leBtatoT  was  withio  tbe  equity  of  the  I827« 
kEd,^  e*7^  for  it  wm  a  chattel  that  should  go  ta  """^ 
the  cxecatcnr  if  the  disturbanee  had  not  been.  amM 

.The  next  question  is,  whether  the  present  ease  is  to  Lwcoub 
be  aasimilated  to  that  of  a  bishop  -djifig  during  the 
meancj  of  a  church  of  which  he  is  patron.  In  sudi 
case  it  is  laid  down,  that  neither  the  bbhop'a  executors 
aer  the  aucoessor  shall  have  the  turn,  but  the  king,  Co, 
IML  90  a^  Potter  ▼•  Chapman  {a\  Fin.  Abr.  Present^ 
atiim{C%)(EvL\MaUjQ^hnp.e9.  Lord Co£r at 90 a., 
gtrea  as  the  reason^  *^  because  it  is  a  chose  in  action, '' 
but  this  is  plainly  not  the  true  reason ;  for,  as  Hai^ 
ffooe  observes  in  note  ^.  to  this  passage,  ^*  it  is  not  that 
chases  in  action  are  in  their  nature  incapable  of  transmit* 
am  to  executors^  for  the  contrary  is  known  to  be  law;" 
and,  indeed,  in  this  very  page.  Lord  Coke  states,  ^  that 
thebidiopi'a  executors  shall  have  a  wardship  fallen  in 
hia  life  and  not  seised,  for  albeit  the  bishop  hath  the 
seigniorie  en  anter  droit,  yet,  the  wardship  beit^  but  a 
chattel  he  hath  in  his  own  right,  and  a  chattel  cannot  go 
in  the  succession  of  a  sole  corporation,  unless  it  be  in  the 
esse  crf'the  king."  Now  a  wardship  is  expressly  here  caUed 
a  chattel,  and  it  is  manifesdy  as  much  a  chose  in  action  as 
the  next  avoidance ;  this,  therefore,  is  not  the  true  reason 
of  the  king's  right.  But  Lord  Coke^  at  388  a.,  speaking 
of  the  same  matter,  says  that  the  bishop's  executors  shall 
haire  the  wardship^  but  not  the  next  turn  of  the  church ; 
liar  nothing  can  be  taken  for  a  presentment,  and  there- 
fore it  is  no  assets.  Hargraoe^  in  his  note  85.  on  Co. 
Lilt.  90  a.j  seems  to  think  this  the  true  reason,  and 
takes  the  distinction  between  a  trust  coupled  with  a 

(a)  AmU.  9S. 

profit 
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]8f 7.       profit  and  a  mere  trust;  but  he  adds,  ^  as  a  like  rea^ 
"       son  miffht  be  unwd  ainiinst  executors  in  favour  of  an 

agmmi        heir,  it  is  most  safe  to  rely  on  the  right  of  the  king, 
LnrcoLv.      as  settled  by  authorities  and  long  practice/'    In  truth, 
when  once  the  church  is  vacant,  the  then  turn  is  a  mere 
trust  in  all  cases,  whosoever  may  be  entitled  to  it,  and 
cannot  h^  made  matter  of  profit.   The  distinction,  there-  5 

fore,  hinted  at  by  Lord  Coke^  and  noticed  by  Hatgrave^  -^ 

is  not  the  true  reason.     Besides,  in  the  same  page  in         ^ 
Co.  Liu.  888  a.,  it  is  said,  "  But  if  the  king^s  tenant  by 
knight's  service  in  capite  be  seised  of  a  manor  where^ 
unto  an  advowson  is  appendant,  and  the  church  become         :::: 
void,  the  tenant  dieth,  his  heir  within  age,  the  king  shall  ^^ 

present  to  the  church,  and  not  the  executor  or  ad-  ^ 

ministrator;  but  if  the  land  be  bolden  of  a  common  ^ 

person,  in  that  case  the  executor  shall  present,  and  not  ^^ 

the  guardian."     Here  there  is  nothing  about  the  exe-  ^ 

cutor  not  taking,  because  it  is  a  mere  trust,  and  no 
assets ;  and  it  is  plain  that  the  king  has  the  right  merely 
by  his  prerogative.  It  is  observable  also  that  the 
king's  right  prevailing  not  only  against  the  bishop's 
executors,  but  against  the  executors  of  his  tenant  by 
knight's  service  in  capite,  shews  that  it  makes  no  differ- 
ence whether  the  patron  be  lay  or  ecclesiastic,  on  which 
circumstance  (his  ecclesiastical  character)  it  is  presumed 
that  the  argument  for  assimilating  a  prebendary  to  a 
bishop  rests:  and  it  is  also  observable  that  the  king 
takes  the  turn  in  respect  of  the  temporalities  of  the 
bishop,  for  he  is  not  guardian  of  the  spiritualities,  but 
the  archbishop  is.  The  analogy,  if  it  did  exist,  would 
shew  that  the  patron  of  the  prebend  should  have  the 
turn,  not  the  new  prebendary;  for  the  patron  is  ana- 
logous  to  the  king,   and  the  new  prebendary  to  the 

new 
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Bew  Ushop,  whose  right  is  nowhere  asserted.  Accord- 
ing iiowerer,  to  the  doctrine  now  contended  for  as  to 
ecclesiastical  patronage  remaining  in  the  o£Sce,  by 
the  intention  of  the  donor,  the  new  bishop  would 
eertainly  have  the  right  if  the  king's  prerogative  did 
■ot  interfere,  and  yet  in  none  of  the  books  is  he  noticed 
as  havii^  any  claim.  Rollers  Abr.  Presentment  d  PEglise^ 
(C.)  pL  4.  '^  Si  un  eglise  a  que  Tevesque  ad  title  a  pre- 
senter come  patron  en  respect  del  temporalties  sil  morust 
devant  presentment  le  roy  avera  le  presentment  et  nemy 
st$  exeadors^^  citing  50  Ed.  S.  26.,  9  H.  6.  16.  i., 
MKS.  26.*.  Bro.  Presentation  d  V Eglise j  10.  ^*  Ou 
vddanoe  est  dun  benefice  apartenant  al  evesque  et  il 
devy  devant  q.  il  fait  collation,  le  roy  ceo  avera  ratione 
tempcnralinm  episcopi,  et  nemy  T executors  Vevesqtte,  et  ou 
appropriation  del  benefice  est  fait,  et  vicar  endowe,  le 
primer  patron  serra  patron  de  ceo  et  nemy  lordinarie, 
qood  nota."  (50  Ed»  S.  25.)  It  has  been  already  said, 
and  perhaps  will  be  said  again,  that  the  words  ^^  nemy 
ses  executors"  are  not  to  be  found  in  the  Year-books. 
Be  it  so.  But  they  are  in  Roller  and  in  Brooke^  add  in 
Lord  Coke^  and  in  Fitzherbertj  and  shew  distinctly  that 
those  great  men  thought  the  question  to  be  between  the 
bishop's  executors  and  the  Crown;  and  that  they  had 
no  idea  of  any  doctrine  such  as  is  now  contended  for, 
that  in  ecclesiastical  patronage  the  turn  is  not  disan- 
nexed,  but  shall  go  with  the  advowson  to  the  successor. 
Agam,  in  2  RolL  Abr.  S46.  (F)  pi.  4.,  "  Si  le  parson 
doit  presenter  al  vicarage,  uncore  si  le  vicarage  devigne 
void  durant  le  vacancy  del  parsonage,  le  patron  del  par- 
sonage presentera."    The  right  of  the  successor  is  never 

snggested. 

Thirdly, 


1827. 

RmifVLL 
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1827k  Thirdly,  there  is  not  dny  valid  objection  to  the  plain- 

■  tiff's  claim  on  the  ground  of  the  advowson  havinir  been 

Rbmnbu  ... 

agmntt  always  in  ecclesiastical  hands;  for,  first,  as  has  been 
LiycoLv«  shewn,  the  prebendary  might  have  been  a  layman;  8e-» 
oondly,  the  living  of  Welly  is  a  rectory,  and  the  ad- 
vowson or  patronage  of  all  rectories  must  have  been 
originally  in  lay  hands ;  and  if  it  be  found  now  in  the 
hands  of  an  Ecclesiastical  corporation,  aggregate  or  sol^ 
it  must  have  tome  into  such  hands  by  grant  from  the 
original  patron.  In  Co.  Litt.  119  &•  it  is  said  that  ^^  the 
advowson  of  a  church  is  the  right  of  presentation  or 
collation  to  the  church ; "  and  upon  the  word  ^'  Ad<* 
vocatio,"  it  is  said,  ^^  so  called  because  the  right  of  pre- 
senting to  the  church  was  first  gained  by  such  as  were 
founders,  benefactors,  or  maintainers  of  the  church,  viz* 
ratione  fundationis,  where  the  ancestor  was  founder  of 
the  church ;  or  ratione  donationis,  where  he  endowed  the 
church;  or  ratione  fimdi,  as  where  he  gave  the  soil 
whereupon  the  church  was  built;  and  therefore  they 
were  called  advocati.  They  were  also  called  patroni, 
and  thereupon  the  advowson  is  called  jus  patronatns.'^ 
And  by  Btarrfs  Eccksiasiical  Law,  tit.  Appropriations,  it 
appears  that  where  a  church  was  from  the  first  in  the 
hands  of  ecclesiastics,  they  (that  is,  the  aggregate  body) 
received  the  tithes,  and  sent  curates  to  officiate,  at  first 
in  circuits,  then  to  some  particular  church,  and  afterwards 
these  curates  became  vicars  with  vicarages  endowed  or 
perpetual  curates;  but  the  ecclesiastical  body  kept  the 
tithes,  or  a  portion  of  them,  in  their  own  possession ; 
there  is  no  instance  of  their  creating  a  rectory,  giving 
all  the  tithes  to  the  officiating  minister,  and  keeping 
only  the  advowson.     If  that  be  so,  then  ecclesiastical 

bodies 
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1M7*       passage,  it  shews  that  a  void  turn  being  a  chattel  must  go 
to  the  executor  of  the  patron.    In  the  report  of  the  judg- 


iigtAut       ment  in  the  present  case,  delivered  by  Best  C.  J.,  in  the 

TI18  Biihop  cf 

LufooLv.  ^    court  below  (a),  several  authorities  are  quoted  to  establish 
that  the  ecclesiastical  law,  and  not  the  temporal,  must  pre- 
vail in  this  case.  According  to  that  report  the  Lord  Chief 
Justice  is  made  to  say,    ^^  Lord  Coke,  in  1  Inst.  844.^ 
says,  the  ecclesiastical  law  is  to  prevail  where  it  is  not 
against  the  common  law  or  any  custom."     The  passage 
in  the  original  is  as  follows :  **  Ley,  spiritual,  &c  That 
is,  the  ecclesiastical  laws  allowed  by  the  laws  of  this 
realm,   viz,  which   are  not  against  the  common   law 
(whereof  the  king's  prerogative  is  a  principal  part)  nor 
against  the  statutes  and  customs  of  the  realm ;  and  re- 
gularly, according  to  such  ecclesiastical  laws,  the  ordi^ 
nary  and  other  ecclesiastical  judges  do  proceed  in  causes 
within  their  conusance  :"  in  which  passage  there  is  no* 
thing  to  warrant  the  conclusion  said  to  have  been  drawn 
from  it.     Again,  in  p.  273.  of  that  report,  the  law  is 
thus  stated :    ^^  Ecclesiastical  presentations,  having  no 
connection  with  lay  property,  but  existing  only  as  rights 
of  the  church,  are   governed  only  by  the  laws  of  the 
church.     The  ecclesiastical  law  is  for  the  decision  of 
such  questions,  and  must  be  taken  notice  of  by  the 
judges  of  the  courts  of  common  law  in  deciding  them ; " 
and  for  this,  Edes  v.  The  Bishop  of  Oxford^  VaugharCs 
B>ep.  21.  and  24.,  is  cited;   but   no  such  passage   is 
there  to  be  found.     But,  fourthly,  even  the  ecclesias- 
tical law  would  not  give  the  right  of  presentation  in 
this   case  to  the  successor.     In  the  report  before  al- 
luded to,  Lyndewood  de  Constietudine,  p.  19.,   is   thus 

(a)   3Bingh.Q7l. 

quoted 
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qaoted  in  support  of  that  position.     "  Si  beneficiatus        1827. 

deoedat  intestatus,   et   non ,  disponat   de  fructibus   de 

jure  communi  ecclesia  in  eis  succedat.    De  consuetudine        ogmmt 

,  ,      ,.  ,    The  Bishop  6f 

tamen  posset  esse  quod  per  episcopum  vel  ahum  ad  LmcoLir. 
quein  perdneret  bonatestatorum  tueri,  deberent  distribui 
ad  decedentis  debita  solvenda."  Referring  to  Lyndewoodj 
it  appears  that  the  passage  is  essentially  different;  it 
stands  thus :  —  "  Sed  quaero  quid  si  rector  vel  hujus*-  ( 
modi  beneficiatus  decedat  intestatus  et  non  disponat  de 
fructibos  ?  Dic^  quod  de  jure  communi  ecclesia  in  eis 
succedet.  De  consuetudine  tamen/'  &c.  {a)  The  author 
is  there  discussing  a  constitution  of  archbishop  Edmund^ 
forbidding  rectors  to  dispose  of  the  fruits  before  Lady-icnf^ 
and  thewhole  of  the  argument  is  to  shew  that  a  rector  may 
at  any  time  by  will  dispose  of  all  fruits  received,  and 
after  iMdy-day  of  all  fruits  to  he  received  during  the 
year,  because  he  has  done  the  duty  during  the  winter 
when  there  were  no  fruits;  and  he  says  the  object  of  the 
constitution  was,  to  pay  debts  and  legacies;  and  after 
arguing  the  question,  whether  in  the  case  of  an  intestate 
not  indebted,  the  custom  shall  prevail,  he  sums  up  thus:  — 
*'Ex  prsedictis  patet  quod  licet  nulla  sint  decedentis 
legata  vel  debita,  et  sic  cesset  causa  consuetudinis,  non 
tamen  cessabit  ejus  effectus,  sed  quod  fructus  ipsi  ali- 
unde disponantur  pro  salute  animae  suss  per  eos  qui  alia 
bona  sua  administrabunt,  et  non  pertinehmt  ad  ecclesiam 
vd  ad  successoremf  nee  ecclesia  nee  successor  poterit  ipsos 
fractus  (stante  tali  consuetudine)  vendicare,  nisi  forsan 
consideratione  alicujus  debiti."  In  the  report  in  3  Bing. 
it  is  assumed,  that  Li/ndeioood  says  the  fruits  "  pertinent 
ad  successorem." 

(a)  Oxford  edition^  p.  26. 

K  2  Lastly, 
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1827*  Lastly,  the  supposed  intention  of  the  founder  cannot 

*""""~        affect  this  question.     It  appears  to  have  been  assumed 
ogainsi        ui  the  court  below,  that  the  advowson  of  the  rectory  of 

TlieBith6por 

Liifcour.  7F^2^  belonged  to  the  bishop  or  church  of  Salisbury^  and 
was  by  the  bishop  or  church  given  to  the  stall  of  South 
Grantham ;  and  that  the  gift  was  so  restricted  that  no  one 
should  ever  present  to  the  rectory  who  was  not  at  the  time 
prebendary  of  South  Gi'antham.  It  is  easy  to  arrive  at 
conclusions  by  assuming  premises,  but  for  this  assumption 
there  is  not  the  slightest  ground  appearing  upon  the  re- 
cord. One  of  the  learned  Judges  in  the  court  below  is 
supposed  to  have  relied  upon  certain  facts,  as  to  the 
grant  of  the  living,  not  appearing  upon  the  record  ;  but 
his  judgment  could  not  have  been  correctly  understood, 
for  there  is  no  rule  of  law  more  inflexible  than  that,  on 
demurrer  and  writs  of  error,  the  facts  are  to  be  taken 
from  the  record  and  the  record  alone.  If  there  were  any 
facts  affecting  the  case  they  should  have  been  pleaded, 
in  order  that  they  might  have  been  submitted  to  a  jury, 
or  to  the  judgment  of  the  Court  Secondly,  ecclesiastical 
history  determines  nothing  as  to  this  question.  Dugdale's 
MonasticoHj  which  is  said  to  have  been  relied  on  in  the 
court  below,  is  evidence  only,  and  if  it  contained  any 
thing  to  the  purpose  it  should  have  been  pleaded ;  and 
that  book  was  rejected,  even  when  produced  as  evidence, 
to  prove  a  matter  as  to  which  original  records  might 
have  been  obtained,  Staines  v.  Burgesses  ofDroitwich  {a). 
Thirdly,  advowsons  appendant  are  constantly  disan- 
nexed,  and  become  in  gross,  and  then  a  vacant  turii 
confessedly  goes  to  the  executor  when  the  manor  goes 
to  the  heir ;  but  in  that  case  the  intention  of  the  donor 
must  have  been,  that  the  turn  should  go  with  the  manor ; 

(a)  \Saik.2&l, 

and, 
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and,  fourthly,  if  the  donor  did  restrict  the  right,  so  that  ]  827. 
in  cue  of  a  prebendary  dying  during  vacancy  his  exe-  """^ 
cotor  should  not  present,  but  the  successor,  such  re-  against 
ifriction  would  be  void,  being  repugnant  to  the  grant.  Lmcouu 
A  new  mode  of  descent  cannot  be  created  otherwise 
than  by  the  intervention  of  trustees,  Lttt,  s*3l.  Co.LitU 
is  a.  27.,  223  b.  n.  (132.)  Sir  Anthony  Mildmai/s 
case  (a),  Sd  resolution  :  Corbet  %  case  (&),  Co.  lift.  145  b. 
Corporations  aggregate,  whether  lay  or  ecclesiastical, 
never  die  ;  and  therefore  no  argument  is  deducible  from 
cases  where  such  corporation:;  are  patrons.  But  a  pre- 
bendary is  a  corporation  sole,  and  except  in  the  case  of 
the  King,  a  corporation  sole  cannot  take  a  chattel  by 
succession,  Co.  Lilt.  9  a.  90  a.  In  the  same  book,  46  &, 
it  is  laid  down,  ^^  If  a  lease  for  years  be  made  to  a 
bishop  and  his  successors,  yet  his  executors  or  adminis- 
trators shall  have  it  in  auter  droit;  for,  regularly,  no 
chaltel  can  go  in  succession  in  a  case  of  a  sole  corpor- 
ation, no  more  than  if  a  lease  be  made  to  a  man  and  his 
heirs,  it  can  go  to  his  heirs."  It  is  plain,  therefore, 
that  the  successor  in  a  sole  corporation  is  as  the  heir  of 
a  natural  person,  FtdwoodCs  case  (c),  ArundeVs  case  (rf), 
Vin.  Abr.  Corporation  (L). 

In  the  court  below  several  minor  objections  to  the 
plaintiff's  right  were  taken,  which  it  may  be  proper  briefly 
to  notice.  It  was  said,  first,' that  the  declaration  avers 
that  the  right  belongs  to  the  prebendary  in  right  of  his 
prebend.  It  does  so  as  to  the  advowson,  but  not  as  to  the 
next  turn.  Secondly,  that  there  is  no  personal  represent- 
ative of  a  prebendary,  as  prebendary.  That  is  true,  but 
the  turn  was  in  him  individually.     Thirdly,  that  the  pre- 

(a)  6  Co.  41  a.  (*)  1  Co.  84  a. 

(c)  4  Co.  65.  [d)  Hob.  64. 

K  S  bendary's 
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1827.        bendary's  rights  were  as  a  member  of  the  church  of  Salts'" 

_  bttry.     This  would  be  true  if  the  advowson  had  belonged 

ogamtt        to  the  corporation  aggregate,  but  the  contrary  is  averred 

The  Bishop  of  do     o  ,         , 

LxMcoLN.  on  the  record,  and  not  denied.  Fourthly,  that  the  cases 
in  the  books  of  entries  were  just  after  the  Reformation, 
and  remnants  of  popery.  But  the  Reformation  did  not 
alter  the  law  of  England:  and  it  is  manifest,  from  the 
restraining  statutes  of  Elizabeth^  that  up  to  that  period 
churchmen  might  alien.  Fifthly,  that  it  might  as  well  be 
contended,  that  if  one  of  the  chapter,  whose  turn  it  was  to 
present,  died,  his  executor' should  present.  But  that  case 
is  wholly  different,  for  there  the  presentation  is  by  the 
whole  body,  although  the  nomination,  by  arrangement 
amongst  themselves,  is  in  the  particular  member.  So, 
also,  the  cases  put  in  3  Bing.  ^Q6.  ^PP^y  ^"^y  ^  legal 
rights  vested  in  the  corporate  body,  but  exercised  by 
particular  members.  The  argument  as  to  supposed 
inconvenience  cannot  have  any  weight;  for  in  this,  as 
in  all  other  cases,  the  ordinary  will  take  care  that  an 
improper  person  shall  not,  if  presented,  be  instituted ; 
and  even  if  there  were  any  inconvenience,  in  allowing 
the  void  turn  to  be  disposed  of  by  a  layman,  that  could 
not  alter  the  rule  of  law. 

t  \iyOyley  Serjt.  contr^.  The  right  of  patronage  in  this 
case  went  to  the  successor,  and  not  to  the  personal  re- 
presentative of  the  deceased  prebendaiy.  The  question 
applies  exclusively  to  ecclesiastical  matters,  and  there  is 
not  any  decided  case  by  which  it  can  be  governed ;  it 
must,  therefore,  depend  upon  principle  only.  Ecclesi- 
astical rights  are  anomalies  in  the  law  of  this  country,' 
and  the  rules  applicable  to  them  are  exceptions  from 
those  established  in  other  cases.     Thus  an  ecclesiastical 

interest 


IN  THE  Eighth  Year  of  GEORGE  IV.  1S5 

loterest  is  for  life  only,  and  yet  the  party  interested  may  1827. 
bare  some  writs  and  remedies,  applying  only  to  estates  '  ^ 
ofioheritance;  thus  he  may  have  a  writ  of  waste.  And  agnitue 
bebas  some  peculiar  privileges ;  he  may  prescribe  in  non  Xjimoolx. 
decimando,  which  a  layman  cannot  do.  An  ecclesi- 
astic, on  the  other  hand,  is  under  some  disabilities  not 
tttaching  to  laymen.  He  cannot  vary  in  his  present- 
ation,  although  a  layman  may.  ^^  Fit  etiam  devolutio 
ad  episcopum  quando  per  patronum  clericum  prae- 
sentator  indignus ;  non  tamen  fit  devoluiio  quando  sci- 
enter prassentatur  indignus  per  laicum."  Lyndewpod 
Proa,  215.  de  Jure  Patronatus^  verb.  Devolvatw.  As 
these  differences  exist  between  the  situation  of  a  lay 
and  ecclesiastical  patron,  it  is  not  to  be  assumed  that  the 
void  turn  in  question  goes  to  the  personal  representative 
of  the  deceased  prebendary,  although  such  turn  would 
go  to  the  executor  of  a  lay  patron.  It  is  difficult  to 
ascertsdn  upon  what  foundation  this  rule  of  law  stands. 
In  general,  the  rights  of  executors  and  administrators 
extend  only  to  personal  property.  A  right  of  present- 
ation cannot  come  strictly  within  the  description  of  per- 
sonal property  as  assets.  In  Co.  Litt,  388  a.  it  is  said, 
"  If  a  bishop  hath  a  ward  fallen  and  dieth,  the  king 
shall  not  have  the  ward,  nor  the  successor,  but  the  exe- 
cutor, and  the  ward  shall  be  assets  in  his  hands,  &c. 
But  if  a  church  become  void  in  the  life  of  a  bishop,  and 
so  remain  until  after  his  decease,  the  king  shall  present 
thereunto,  and  not  the  executor  or  administrator;  for 
nothing  can  be  taken  for  a  presentment,  and  therefore 
it  is  no  assets.^'  And  the  same  appears  by  the  case  of  Lon- 
don V.  The  Chapter  of  the  Collegiate  Chwch  of  Southwell  (a). 

(a)  Hob.SO^ 

K  4  And 
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1.827»  And  guardian  in  soccage  shall  not  present,  because 
nothing  can  be  made  of  the  right  (a).     Again,  although 

mgamsi  in  some  places  a  void  turn  is  called  a  chattel,  yet 
hvncQuit  it  is  not  always  so  treated.  In  Co.  Lilt  90  ti.  it  is 
said,  ^^  And  yet,  if  a  bishop  have  an  advowson  and  the 
church  become  void,  and  the  bishop  die,  neither  the 
successor  nor  the  executors  shall  present,  but  the  king  ; 
because  it  is  but  a  chose  in  action"  And  in  note  85«  oik 
that  passage,  'b/Lr.  Hargrave  states,  that  ^^  choses  ia 
action  are  not  in  their  nature  incapable  of  transmissioa 
to  executors ;  but  that  in  the  case  of  a  chose  in  action 
so  peculiar  as  a  right  of  presentation,  the  law  favours 
the  king  more  than  the  bishop's  executors."  He  then 
observes,  '^  But  then  it  may  be  asked,  why  the  king 
should  not  have  the  preference,  in  case  of  the  bbhop's 
being  entitled  to  a  wardship  by  knight's  service  in  right 
of  his  see,  and  dying  before  reducing  it  into  possession 
by  seizure?  The  answer  may  be,  that  the  law  distin- 
guishes between  ^an  interest  both  of  profit  and  trusty  as 
wardship  by  knight's  service  is,  and  one  merely  of  trusty 
such  as  a  presentation."  He  afterwards  adds,  ^^  How- 
ever, as  a  like  reason  might  be  urged  against  executors 
in  favour  of  an  heir,  it  is  most  safe  to  rely  on  the  right 
of  the  king,  as  settled  by  authority  and  long  practice." 
All  Mr.  Hargrav^s  reasoning  is  against  the  right  of 
the  executor.  Why,  then,  should  not  his  right  be  con- 
sidered as  resting  upon  authority  and  long  practice^ 
rather  than  upon  any  sound  intelligible  principle  ?  That 
authority  and  long  practice  do  not  apply  to  the  pre« 
sent  case,  for  there  is  a  wide  difference,  as  has  been  ak 
ready  shewn,  between  ecclesiastical  and  lay  patrons* 

(a)  a.  LUt.  79  6. 
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fiflsiclesi  it  is  now  generally  agreed,  that  private  and  lay        1 827. 

Iictnmige  arose  in  this  manner.    When  the  lord  of  an  ex-^        

tensire  domain  built  or  endowed  a  church,  he  was  allowed        agmnsi 

The  Bishop  of 

to  name  the  incumbent;   and  then  the  general  right  of      laNcoLw. 
patronage  descended  with  the  estate  to  his  heir,  (although 
such  a  right  might,  by  a  separate  grant,  be  disannexed 
firom  the  estate,  and  then  the  right  of  patronage  became 
sn  advowaon  in  gross.)     But  a  vacancy  in  the  church 
lurring  happened  during  the  life  of  a  patron,  who  died 
without  filling  it  up,  the   question  arose  whether  the 
right  for  that  turn  devolved  upon  the  heir,  or  the  exe-* 
cator.     If  it  were  res  integra,  there  would  be  strong 
grounds  to  contend  for  the  right  of  the  heir,  the  void 
torn  not  being  a  subject  of  profit  which  can  benefit  the 
personal  estate  of  the  testator,  and  the  heir  having  a 
greater  interest  than  the  executor  in  appointing  a  fit 
person  to  the  church.    The  contrary,  however,  is  stated 
to  be  the  law  in  Fitz.N.B.SS.FjQ.     But  it  is  ob* 
servable,  that  in  the  note  (g)  to  that  passage,  said  to 
have  been  by  Sir  ikf.  Halcy  four  references  to  the  Year* 
books  are  given,  9  H.  6.  83.,  4  Ed.  8.  2.,  39  Ed.  3.  21. 
MEd.S.;  and  the  first  three  are  said  to  be  against, 
and  the  fourth  alone  in  favour  of  the  position  in  the 
text.      So  also  in  Bro.  Abr.^   Presentation  d  VEglise^ 
pi.  34.,  it  is  said,  that  where  a  man  is  seised  in  fee  of 
an  advowson,  and  the  church  becomes  void,  and  he 
dies,  his  executor  shall  present,  and  not  the  heir;  and 
21  /f.  7.  21.  is  referred  to;  but  it  there  appears  as  an 
obiter  dictum,  and  not  as  the  point  in  issue.    In  modem 
times  no  doubt  has  ever  been  raised  as  to  this  matter; 
but  in  these  old  cases,  upon  which  the  rule  of  law  de- 
pends, no  reason  for  that  rule  is  given.     Sometimes  the 
void  turn  b  compared  to  a  fruit  fallen,  not  very  ac- 
curately, 
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1827*        curately,  for  no  profit  or  pecuniary  advantage  can  be 
■*■*■"        derived  from  it ;  sometimes  it  is  compared  to  the  next 

RCNNKLL 

againa        avoidancc,  which  is  said  to  be  a  chattel ;  sometimes  it 

7be  BMiop  of 

'  LiMoour.  has  been  said  to  be  a  thing  severed  from  the  advowson.. 
The  rule,  however,  has  certainly  prevailed  in  the  case 
of  presentative  livings  in  the  hands  of  lay  patrons,  but 
it  does  not  appear  to  have  extended  to  any  but  those*. 
Even  in  the  case  of  a  donative,  which  differs  but  little 
from  a  presentative,  the  law  is  different.  The  same  rule 
of  law  as  to  granting  a  void  turn  applies  to  both,,  and 
the  void  turn  of  a  donative  is  at  least  as  much  like  a 
fruit  fallen  as  that  of  a  presentative,  and  yet  there  it  was 
held  that  the  right  of  presentation  went  to  the  heir,  and 
not  to  the  executor,  Repington  v.  Tamworlk  School  [a). 
It  has  been  suggested  that  the  judgment  probably  pro- 
ceeded upon  some  prescription  which  is  said  to  have  been 
laid  in  the  declaration ;  but  no  notice  of  that  prescription 
is  taken  in  the  judgment,  nor  could  the  judgment  have 
proceeded  upon  it,  for  the  prescription  was  introduced, 
if  at  all,  by  the  plaintiff,  the  executor,  and  found  for 
him,  but  the  judgment  was  against  him.  Nor  can  that 
decision  be  accounted  for  by  the  circumstance  of  there 
being  no  lapse  in  the  case  of  a  donative,  for  the  patron 
of  a  presentative  living  may  present  after  the  expiration 
of  the  six  months,  if  th^  church  has  not  been  filled  by 
the  ordinary.  The  more  probable  ground  of  the  de- 
cision is,  that  the  Court,  not  being  fettered  by  any 
precise  authority  as  to  a  donative,  decided  upon  prin- 
ciple. So  in  this  case  there  is  not  any  decided  case  by 
which  the  Court  are  bound  to  give  judgment  for  the 
plaintifi^  and  the  right  of  patronage  of  the  living  in 

(a)  2  was.  150. 

question 
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1827.        sentation  became  annexed  to  the  husband,  and  the  sub- 
"—"■""        sequent  death  of  the  wife  could  not  disannex  it.  The  same 

Rbnnill 

against        principle  is  applicable  to  the  case  put  in  Mallory^  Q^uu 

The  Bishop  of  .  j  i     • 

Lincoln.  Imp.  70.,  of  a  manor  with  an  advowson  appendant,  being 
in  the  king's  hands  :  the  church  becomes  vacant,  the  king 
grants  the  manor  with  the  advowson ;  the  king  shall  pre- 
sent, and  not  the  patentee.  And  this  rule  satisfies  the 
greater  part  of  the  cases  cited  for  the  plaintiff.  Where  the 
king  has  the  right  of  presentation  to  a  church  becoming 
vacant  in  the  time  of  a  bishop,  the  patron,  who  dies 
during  vacancy,  it  is  said  that  the  king  has  this  right  by 
prerogative  as  guardian  of  the  temporalities,  but  he  takes 
it  as  belonging  to  the  see,  and  not  as  part  of  the  goods 
of  the  deceased  bishop ;  in  that  case,  therefore,  the  void 
turn  cannot  be  considered  as  a  chattel  vested  in  the  person 
of  the  bishop  without  relation  to  his  office.  Neither 
can  it,  in  this  case,  be  -considered  as  having  vested  in 
the  person  of  the  deceased  prebendary,  without  relation 
to  the  prebend.  And  if  that  be  so,  it  must  go  with 
the  prebend  to  the  person  of  the  successor.  There  is 
not  any  analogous  case  in  which  the  right  to  present  to 
a  vacant  office  goes  to  the  executor.  The  incumbent 
on  a  living  has  a  right  to  appoint  the  parish  clerk,  but 
if  that  office  (in  which  the  clerk  has  a  freehold  interest) 
is  vacant,  and  the  incumbent  dies  during  the  vacancy, 
it  never  was  contended  that  his  executor  should  appoint. 
So  in  Skrogges  v.  ColeshiU  (a),  where  a  question  arose  as 
to  the  office  of  exigenter  of  London.  That  office  became 
vacant  when  Sir  R,  Brooke  was  Chief  Justice  of  the 
Common  Pleas ;  during  the  vacancy  of  both  the  offices, 
Queen  Mary  granted  the  former  to  ColeshiU^  and  on 
the  same  day  Sir  A*  Browne  was  appointed  Chief  Justice, 

(a)  Dyer,  175  a. 

and 
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1827.        nianor  unto  which  an  advowson  is  appendant  in  fee, 
"    "^        and  the  church  void  in  the  father's  time,  and  the  father 

RcKtntLL 

agnmsi        die,  and  his  heir  in  ward  to  the  kinff,  the  kins  shall 

TbeBiAopof  o  o 

LnrcoLN.       have  the  presentment^'    In  that  case  the  advowson  goes 
to  the  heir,  but  the  heir  being  an  infant,  the  king  has 
the  care  of  the  church  and  the  void  turn ;  the  advowson 
and  the  void  turn  therefore  go  together.     Supposing 
the  void  turn  to  be  properly  called  a  chattel,  that  by  no 
means  proves  that  it  may  not  go  with  the  advowson  in 
the  case  of  a  common  person,  for  many  chattels  go 
with  the  inheritance ;  as  charters,  muniments,  deer  in  a 
park,  or  fish  in  a  pond ;  and  in  like  manner  the  fiir^ 
niture  of  a  bishop's  chapel  goes  to  his  successor,  and 
not  to  his  executor.  Bishop  of  Carlisle's  case  (a).     It 
may  not  be  unimportant  in  this  case  to  consider  the 
origin  of  church  patronage.      Originally,   the  patron 
who  founded  a  church,  had  the  sole  right  of  judging  of 
the  fitness  of  the  person  whom  he  nominated'  to  fill  it, 
and  neither  presentation,  institution,  nor  induction  were 
necessary,  Selden  on    Tithes^  c.  12.  s.  2.      All   livings 
were,  therefore,  originally  in  the  nature  of  donatives, 
nor  was  this  altered  until  afler  the  Council  of  Lateran^ 
in  the  25  H.  2.,  when,  according  to  Bracton^  b.  4.  s.  3., 
a  great  change  took  place.     Until  then  the  doctrine  of 
lapse   was  unknown,   and   donatives   still  remain   ex- 
empted from  it,  which  confirms  the  idea  that  all  livings 
were  originally  of  the  same  nature.     Nor   is  it   un- 
important that  the  pleadings  in  this  case  describe  the 
prebend  as  belonging  to  the  church  of  Salisbwi/y  and 
that  the  advowson  is  claimed  in  right  of  the  stall.     For 
in   Gibson's  Codcx^   tit.  SO.  c.lS.^Of  Appropriation^ 

(a)  21  Ed,  3.  48.,  cited  in  ConerCs  case,  12  Co»  106. 
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8,2^  it  ig  said,  that  '^  the  person  appropriating  was  of       1827. 
necessity  a  spiritual  person,  so  as  no  other  might  do  it."       — — " 
Ins. 3.  that  appropriations  could  be  made  to  no. other        aMoinst 
tmk  to  spiritual  persons ;  and  m  s.  4.  that  '^  appropri-      Luroour. 
atioos  might  be  made  to  no  spiritual  persons,  but  as 
quritual  bodies  politic  or  corporate."     And  this  agrees 
with  Grendon  v.  The  Bishop  of  Lincoln  {a).     The  argu* 
ffieoty  therefore,  that  a  prebendary  might  have  been  a 
layman^  is  of  no  avail;  it  rather  shews  that  the  advowson 
must  have  been  appropriated  to  the  dean  and  chapter 
of  SaHsbwy^   and  not   to  the  stall.     \_Bayley  3.    The 
{deadiDgs  do  not  admit  of  that  argument.]     Even  if  it 
ooold  be  annexed  to  the  stall,  the  prebendary  was  re« 
strained  by  the  IS  Eliz,  c.  10.  from  making  any  grant  of 
it  which  could  bind  after  his  life ;  he  could  not  have 
devised  it,  and  the  administrator  can  only  claim  what 
might  have  been  devised,  so  that  even  if  at  common  law 
the  daim  of  the  present  plaintiff  might  have  been  good, 
it  cannot  prevail   since  the   restraining  statutes  were 
passed.     Tlie  case  of  an  archbishop's  options  does  not 
apply ;   in  the   first  place,   they   were   introduced   by 
Cra$aner  ;  the  legality  of  them  has  never  been  solemnly 
determined;  in  the  case  in  Ambl.  no  person  was  in- 
terested in  disputing  it«;  besides,  the  bishop  who  made 
the  grant  might  be  estopped,  and  it  has  never  been  pre- 
tended that  the  grant  would  bind  after  the  death  of  the 
grantor.  •    Even  if  it  were  held  that  the  prebendary 
might,  in  his  lifetime,  make  a  binding  grant  of  the  next 
turn,  it  would  not  affect  the  defendant,  inasmuch  as  no 
grant  was  here  made;  if  he  could  not  make  such  a 
grant,   that  is  conclusive   in   the   defendant's   favour. 

(a)   P/owrf.  493. 

With 
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1327.       With  respect  to  the  supposed  inaccuracies  in  the  report 

"■"—^       of  the  judfimient  delivered  in   this  case  in  the  court 

against       bdow,  they  are  quite  unimportant.     The  passages  are 

TbeBWiopof  "  *  ,  ,  .  *. 

I^cour.      certainly  not  correctly  set  out,  but  the  substance  of 

them  is  correct,  and  the  only  error  was  in  printing 
them  as  quotations ;  and  in  Ijyndetwod^  as  to  the  dispo- 
sition of  fruits  in  cases  of  intestacy  of  incumbents,  and  in 
Doctor  and  Student^  as  to  the  disposition  of  the  property 
of  clerks ;  such  property  as  would  be  assets  is  evidently 
intended,  and  not  spiritual  patronage,  of  which  no  profit 
could  be  made ;  for  in  the  first  place  the  payment  of 
debts  is  contemplated,  and  then  the  purchase  of  masses 
for  the  soul  of  the  deceased. 

Patteson  in  reply.  No  attempt  has  been  made  on  the 
other  side  to  overturn  any  of  the  points  submitted  on 
behalf  of  the  plaintifi^  The  argument  has  been  piin- 
cipaUy  directed  to  shewing  that  a  void  turn  is  not, 
properly  speaking,  a  chattel  severed  from  the  advowson ; 
but  that  is  established  by  an  infipite  number  of  autho* 
rities,  and  the  cases  where  by  prerogative  or  custom  the 
person  who  takes  the  advowson  has  also  the  right  of 
presentation  to  the  void  turn,  are  mere  exceptions  out 
of  the  general  rule  of  law.  The  void  turn  does  not 
go  as  part  of  the  advowson,  but  is  given  by  pre- 
rogative. If  the  turn  be  a  chattel,  it  must  continiie 
so  whoever  is  patron.  Nor  is  the  case  of  a  void  turn 
the  only  one  in  which  an  assignment  cannot  be  made 
after  the  event  upon  which  the  right  accrues  has  hap- 
pened ;  rent  (to  which  this  fruit  of  the  advowson  has 
been  likened)  cannot,  after  it  is  due,  be  released  by  one 
joint-tenant   to   the   other,    Brookesby  v.   Wickham  {a). 

{a)  1  Lam,  167. 

The 
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The  BTgamnat  as  to  nil  livings  being  formerly  donAtlvw       18S7« 

is  not  founded  upon  ^y  authority;  Sdden  speaks  of 

qfeeial  donative  cbapeis  as  exi%ptioiiB»  and  BnuAm  saysp 

^*  Ante  omcilium  Lateranense  nullum  tempus  currebat 

caatnpnaeniantes/*  It  would  be  singular  if  that  passage 

eooM  be  tak^i  to  prove  that  no  presentations  had  before 

thai  been  made.     The  case  of  the  perish  clerk  has  no 

applioatioQ  to  this,  for  it  cannot  be  shewn  what  interest 

di^  incumb^t  has  in  the  right  of  presentation*'  Neidier 

is  Skrqgges  v.  ColeMU  an  authority  in  pointy  for  the 

Chief  Justice  was  held  to  have  the  right  of  appointing 

to  the  c^Eice  <^exigenter  by  prescription  and  usage.    The 

defendant's  case  was  as  little  aided  by  the  supposed  in- 

stances  of  chattels  going  with  the  inheritance^  and  not  to 

the  personal  representative  of  the  deceased.    They  were 

all  instances  of  heir-looms ;  and  in  Coroen*^  case  that  of 

tlie  fomitnre  in  the  bishop's  ch^iel  is  expressly  put  on 

that  groond.     Lastly,  the  restraining  statute  18£/f«. 

c.  10.  was  relied  on ;  but  if  the  argument  be  correct  that 

the  right  t>f  presentation  became  severed  from  the  ad- 

T0W800  as  soon  as  the  vacancy  happened,  that  statute 

cannot  affect  the  question.     The  advowson  belonged  to 

the  preboid,  and  therefore  could  not  be  alienated,  but 

the  void  tnm  being  severed  from  it,  and  vested  in  the 

person  of  the  prebendary,  would  go  to  his  personal 

representative. 

Ctir,  adv.  vtdt. 

The  learned  Judges  not  being  agreed  in  opinion,  now 
delivered  judgment  seriatim. 

LiTTLEDALE  J.  The  question  raised  upon  the  defend- 
ants' plea,  to  which  there  is  a  demurrei*,  is,  if  there  be  a 
Vol.  VIL  L  pre- 
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I8S7>       prebendary  of  a  preb^id  to  which  the  advowson  of  a 

church  is-  appendant^  and  the  church  becomes  void  in 

agaimt        the  lifetime  of  the  prebendary*  and  he  dies  without  pre«- 

Tbe  Bishop  of  . 

Lmcour.  senting  to  the  church,  whether  the  successor  of  the  pre- 
bendary is  entitled  to  present?  But  that  point  need  not 
be  decided,  because,  though  if  the  affirmative  of  that  be 
true,  it  would  be  an  answer  to  the  plaintifTs  declaradon, 
yet  supposing  it  not  to  be  true,  the  defendants  have  a 
right  to  shew,  that,  even  though  the  right  be  not  in  the 
successor,  yet  it  is  not  in  the  plaintiff.  And,  there- 
fore, the  point  comes  more  properly  to  be  considered  on 
the  plaintiff's  declaration,  and  upon  that  the  question  is, 
*'  if  there  be  a  prebendary  of  a  prebend  to  which  an  ad* 
vowson  is  appendant,  and  the  church  becomes  void  in 
the  lifetime  of  the  prebendary,  and  he  dies  without 
presenting  to  the  church,  whether  the  executor  or  ad-> 
minbtrator  (as  the  case  may  be)  of  the  deceased  pre- 
bendary be  entitled  to  present  ? ''  For  if  not,  it  is  quite 
immaterial  to  the  plaintiff's  claim  whether  the  right 
be  in  the  successor,  or  in  the  king,  or  in  the  bishop* 
of  the  diocese  in  which  the  prebend  is,  or  in  the  bishop 
of  the  diocese  in  which  the  rectory  is.  I  may,  however, 
say  that  though  the  question  is  upon  the  plaintiff's  right, 
yet  the  dispute  is  in  eilect  between  the  plaintiff  and  the 
successor  to  the  prebend ;  because  there  does  not  appear 
to  be  any  ground  for  the  claim  of  the  crown,  except  that 
if  no  one  can  establish  a  legal  right,  the  presentation 
would  belong  to  the  king  as  the  head  of  the  church. 
There  seems  no  ground  for  the  claim,  either  of  the 
bishop  of  Lincoln  or  Salisbury  as  there  is  no  lapse,  na 
such  right  is  set  up,  and  it  is  not  necessary  to  enter  into 
any  discussion  to  show  that  such  right  could  not  be  sup- 
ported.    It  is  admitted  on  both  sides  that  this  is  the 

first 
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« 

fint  case  in  whidi  the  qaesdon  comes  to  be  decided  in        1827* 
ft  court  of  justice ;  and  it  must  be  considered  in  what       ^ 

RlNNKLK 

way  presentative  benefices  have  been   treated  in  the        agamu 

...  The  Bishop  of 

decisions. which  have  taken  place  in  cases  which  have       I»iHcoLir. 
any  reaemblance  to  the  present,  and  in  the  opinions  of 
text  writers  of  authority.     There  is  no  doubt  that  in 
case  of  a  benefice  presentable  for  institution,  if  a  person 
in  his  own  right,  as  contradistinguished  from  his  cor- 
porate rights,  be  seised  in  fee  or  in  tail  of  an  advowson 
appandant  to  a  manor  or  other  estate,  or  of  an  advowson 
m  gross,  and  the  church  becomes  void  in  the  lifetime  of 
the  patron,  and  the  patron  dies,  the  church  still  being 
vdd,   the  executor  shall  present,  and  not  the  heir, 
hrooikis  Abr.   tit.  Presentadon  al  E^lise^  34.;   FU7>' 
Aerberif  Presentment  a  VEgliseSi  7. ;  FUzherberfs  N.  B. 
SS,  M.;  Co.  Lilt  S8Sa. ;  the  Queen,  Fane^  and  the  Arch- 
Inshop  of  Canlerbun/s  case  (a) ;  Comyris  Digest,  Esglise, 
H2.,  where  be  mentions  it  as  of  his  own  authority; 
admitted  in  the  case  of  Mepington  v.  The  Governors  qf 
Tamaoorth  School  (b);  recognized  in  the  OLse  o(  Holt  r. 
Bishop  of  Winchester  (c),  where  the  case  was,  that  if  a 
man  seised  in  fee  of  an  advowson  be  parson  of  the 
diurch,  and  dies,  his  heir,  and  not  his  executor,  shall 
present;  for  though  the  advowson  doth  not  descend  to 
the  heir  till  after  the  death  of  the  ancestor,  and  by  his 
death  the  church  is  become  void,  so  that  the  avoidance 
may  be  said  to  be  severed  from  the  advowson  before  it 
descend  to  the  heir,  and  vest  in  the  executor,  yet  both 
the  avoidance  and  the  descent  to  the  heir  happening  at 
the  same  instant,  the  title  of  the  heir  shall  be  preferred  as 
the  elder*.    But  that  recognizes  the  general  proposition, 

(a)  4Leon^  109*  (6)  2  WUi,  150.  (c)  ZLev,  47. 

L  S  though 
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1827*  dioDgh  in  the  particular  case  the  title  of  the  heir  is  to 
"""^  be  preferred.  How  the  presentation  came  to  belonir  to 
agnbiit        the  executor,  and  whether  it  would  not  have  been  as 

The  Bishop  of 

Idireourt  well  if  it  had  been  held  to  belong  to  the  heir,  it  is  now 
too  late  to  enquire ;  the  law  has  been  so  long  settled, 
and'  hflis  been  so  repeatedly  admitted,  that  it  would  be 
most  dangerous  to  think  of  disturbing  it.  The  reason 
assigned  in  Fitz.  N.  B.  33.,  for  its  going  to  the  executor 
is  that  it  is  a  chattel  vested  and  severed  from  the  manor, 
and  in  4  Leon.  109.  it  is  called  a  chattel.  In  Went^ 
wartVs  Office  of  Execuiorsj  54.,  it  is  said  that  the  next 
presentation  before  it  becomes  void  is  a  chattel  real, 
and  after,  it  is  a  personal  chatteL  The  language  of  six 
Judges  in  Stephens  v.  WaUia),  (where  the  question  was, 
whether  the  present  avoidance  of  a  church  could  he 
gnmted  by  a  subject)  is,  that  the  grant  of  the  present 
avoidance  was  void  "  because  it  was  a  mere  personal  thing 
annexed  to  the  person  of  him  who  was  patnm  in  ex^ 
peotancy  at  the  time  of  the  vacancy ;  and  also  a  thing  in 
right,  power,  and  authority ;  and  also  a  chose  in  action, 
and  in  effect,  the  fruit  and  execution  c^  the  advowson, 
and  not  any  advowson,  and  yet  executors  shall  have  it 
by  privity  of  law."  The  principal  case  was,  whether  the 
present  avoidance  of  a  church  could  be  granted  by  a 
subject,  and  six  of  the  Judges  to  whom  the  above  ex- 
pressions are  attributed,  held  that  it  could  not;  but 
though  the  other  three  Judges  differed,  I  do  not  under- 
stand that  to  be  as  to  what  is  there  said  by  six  of  the 
Judges,  but  only  as  to  the  point  itself  in  discussion. 
However  the  law  has  since  been  recogniased  according 
to  the  decision  in  Dyer  as  to  the  principal  case,  Co.  UtL 
120  a.,  %Burr.  1515.     The  case  itself  is  recognized  in 

(a)  J9jf»r|  S82. 

Br(Aesly 
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1S27«       Btion  ought  not  to  go  to  the  executor,  because  it  is  not 
'  assets;  and  for  this  may  be  cited  Co. lAtL 388 /z,  "  No- 

ofioinst       thinir  can  be  taken  for  a  presentation,  and  therefore  it  is 

The  Bishop  of  ®  ,  i 

LmooLii.  not  assets ;"  Co.  LiU.  120  a,  **  It  is  not  merely  a  chose 
in  action ;"  Fitz.  N.  B.  3S,  "  And  if  there  be  guardian 
in  socage  of  a  manor  to  which  an  advowson  is  appendant^ 
and  the  church  becomes  void,  the  heir  shall  present  and 
not  the  guardian,  because  he  cannot  account  for  the 
same."  So  Co.  Litt.  17  b.  guardian  in  socage  shall 
not  present  to  an  advowson,  because  he  can  take 
nothing  for  it,  and  cannot  account  for  it,  and  he  shall 
not  meddle  with  any  thing  he  cannot  account  for;  S»  P. 
in  Co.  Litt.  89  a. ;  and  there  the  reason  given  that  he 
can  make  no  benefit  of  it  is,  that  the  law  doth  abhor 
simony ;  and  the  same  reason  is  given  in  The  Bishop 
of  Lincdn  v.  Wolforstan  {a).  But  as  to  this  point  the 
cases  of  guardians  do  not  apply,  because  their  duty  is 
to  account  for  what  they  make,  and,  of  course,  they  cannot 
meddle  with  what  they  cannot  turn  into  profit  But  it 
is  otherwise  in  the  case  of  an  executor.  An  advowson 
is  assets  in  the  hands  of  the  heir,  and  the  right  of  the 
next  presentation  to  a  church  which  is  full,  is  assets  in  the 
hands  of  an  executor ;  both  these  are  allowed  by  the  law 
to  be  sold,  but  a  void  presentation  is  not.  The  meaning 
of  assets  is,  that  it  may  be  converted  into  money,  which 
a  void  presentation  cannot  be ;  but  the  reason  of  that  is, 
not  that  it  is  a  chose  in  action,  but  because  the  law  against 
simony  prevents  its  being  sold,  which  otherwise  it  might 
be.  In  3  Burr.  1515,  Lord  Mansfield  and  Mr.  Justice 
Wilmot  say,  that  the  true  reason  why  a  grant  of  a  fallen 
presentation  is  not  good,  is  the  public  utility,  and  the 
better  to  guard  against  simony;    not  for  the  fictitious 

(a)  ZBurr.  U14. 

reason 
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reason  of  its  having  then  become  a  chose  in  action.  In  1827. 
tbecase  oilxmdon  y.  The  Collegiate  Church  of  Souihwell{a)  — — - 
ii  was  said  that  a  lease  by  a  prebendary,  under  the  words        agumtt 

The  fiisl|op  of 

"commodities,  emoluments,  profits,  and  advantages  to  the  Lincol«. 
prebend  belongings"  the  advowson  of  a  vicarage  would 
not  pass,  because  these  words  imply  things  gainful, 
which  is  contrary  to  the  nature  of  an  advowson.  But 
the  report  goes  on,  *^  yet  an  advowson  may  be  yielded 
m  value  upon  a  voucher,  and  may  be  assets  in  the 
hands  of  an  executor."  But  the  case  was  decided  on 
the  particular  meaning  of  the  words  used,  denoting 
something  gainful.  No  question  was  made,  but  that  if 
proper  words  had  been  used  the  advowson  would  have 
passed.  And  there  can  be  no  doubt  whatever,  that  the 
next  presentation,  if  the  church  be  full,  is  of  value,  and 
wonld  be  saleable  by  law,  and  .would  be  assets  in  the 
hands  of  an  executor;  and  the  only  distinction  between 
a  presoitation  where  the  church  is  full  or  void,  is,  that 
in  one  case  it  is  not  simoniacal  to  sell  it,  and  in  the 
other  it  is.  But  though  it  be  not  saleable  as  the  subject 
of  profit  it  is  not  the  less  a  chattel,  or  the  less  belongs 
to  the  executor.  An  outstanding  term  to  attend  the  in- 
heritance, or  a  term  in  trust  for  other  purposes,  cannot 
be  made  the  subject  of  sale,  or  be  made  available  assets 
in  the  hands  of  the  termor,  but  they  go  to  the  executor. 
It  is  also  contended  by  the  defendant,  that  the  rule  does 
not  hold  universally,  even  in  the  case  of  lay  patronage ; 
fi>r  that  in  the  case  of  donatives  the  right  of  present- 
ation vests  in  tlie  heir  and  not  in  the  executor,  as  was 
decided,  after  two  arguments,  in  the  case  of  Repington  v. 
The  Governor  of  Tamworlh  School  (fi).      Though  the 

(a)  Hob.S09. 

{b)  8  irSf.  15a   It  Bppeari  by  the  case  of  CoUku  ▼.  Sawey,  4  Br.  P.  C. 
692.  that  B^ingfcn  was  both  heir  and  executor  of  the  deceased  patron. 

L  4  case 
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ISTl,       case  must  hare  been  very  much  discnssed^  the  groandft 

^.  of  the  dedsion  are  not  inven  at  lenciii ;  but  it  was  sw]» 

oMimt       <<  that  before  the  council  of  Lateran  all  benefices  were 
TbcBtsbop  of 
liUfooLi^.      like  what  donatives  are  now;  that  no  lapse  could  have 

occurred  in  ancient  times,  and  that  bishops  had  no  right 

of  institution  before  the  reign  of  Richard  2/'     **  Ante 

concilium  Lateranense,"  SB.ys  Bractoni  <*  nullum  currebat 

tempus  contra  prsesentantes, "  Sdderfs  History  of  Tithes^ 

c.  12.  fo.  380.    When  Richard  the  Second  is  mentioned 

in  Wilson  it  must  be  a  mbtake  in  the  reporter ;  it  should 

be  Richard  the  First 

It  will  require  some  detail  of  the  history  of  the  church 
ih*eariier  times,  and  of  lay  patronage  and  lay  investitures, 
and  the  law  of  lapse,  to  shew  how  what  is  stated  in 
Wilson  could  be  any  ground  for  the  presentation  being 
adjudged  to  the  heir ;  but,  when  that  b  done,  I  think  it 
will  appear  that  the  decision  is  quite  proper,  and  founded 
upon  the  original  state  of  church  patronage  and  the  law 
of  lapse,  and  that  die  short  minutes  of  the  reporter, 
when  expanded  into  a  fuller  explanation,  were  really 
what  was  the  substance  of  the  decision. 

It  will  be  seen,  however,  by  what  I  am  about  to  state, 
that  though  the  law  of  lapse  took  place  nearly  about  the 
same  time  as  the  right  of  institution  by  the  bishops,  yet 
that  they  were  measures  wholly  unconnected,  though 
both  of  them  are  applicable  to  the  right  of  the  heir  in 
the  case  of  donatives. 

In  the  eariy  ages  of  Christianity,  the  bishops  had  pn>i> 
bably  the  appointment  and  r^ulation  of  the  inferior 
clergy,  who  were  to  perform  divine  service,  and  to  preach 
in  such  places  as  the  bbhop  thought  best  calculated  to 
promote  the  cause  of  religion,  and  they  were  to  be  paid 
out  of  the  funds  which  went  to  the  common  treasury  of 
the  diocese,  and  over  which  the  bbhop  had  the  disposal 

for 
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ibr  hknsel^  his  clergy,  the  poor,  and  the  repairing  of       1827* 

diarebea.     But  in  the  early  centuries  of  Christianity       

there  were  no  compulsory  payments ;  no  tithed  were       agamsi 
paid,  and  the  whole  of  the  funds  depended  upon  volun-      Lurcour. 
tuy  donations  and  oblations  made  from  time  to  time» 
or  the  produce  of  lands  which  had  been  given  to  the 
dinrch.     The  countries  of  Christendom  were  not  in 
the  earlier  times  divided  into  parishes  as  they  have  since 
been,  and  the  ministers  of  the  church  had  neither  per- 
manent places  in  which  they  were  to  discharge  their 
ecdesiastical  duties,  nor  had  they  any  permanent  funds 
lUotted  to  their  maint^iance  and  support     What  are 
DoweaHed  ecclesiastical  livings  were  at  that  time  nn- 
known,  and  the  early  ages  of  Christianity  will  afford  no 
gaide  in  considering  the  rights  of  parties  to  church  pre* 
KDtition  or  appointment.     By  d^rees  the  funds  of  the 
dmreh  became  increased,  territorial  possessions  were 
from  time  to  time  given  to  religious  houses,  or  otherwise 
for  the  purposes  of  religion,  and  about  400  years  from 
the  birtfa  of  our  Saviour  tithes  began  to  be  paid  in  some 
places ;  and  in  the  seventh  century  some  churches  were 
endowed  with  the  perpetual  right  to  tithes ;  and  some 
provincial  ordinances,  but  by  no  means  general,  were 
made  for  their  payment.     After  about  eight  centuries, 
die  payment  of  them  became  more  frequent,  and  con* 
secrations  of  them  made  from  time  to  time  to  churches 
and  religions  houses,  as  is  stated  in  Selden  on  Tithes ;  and 
in  these  centuries  there  were  some  provincial  constitutions 
of  the  dergy  directing  the  payment  of  tithes ;  these, 
however,  were   probably  not  much   more  attended  to 
than  the  inclination  of  persons  led  them  to  do,  but  that 
inclination  no  doubt  increased  among  all  classes.     In 

Aie  year  855  there  is  a  charter  of  Ethelmd^i  in  which, 

with 
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1827.  with  the  consent  of  his  bishops  and  his  princesi  he  directs 
some  tithes  to  be  given  to  the  church ;  but  what  was  the 

against  exact  lauiTuase  of  this  charter  and  the  extent  of  the 
Lincoln.  ordinance^  the  older  historians  are  by  no  means  agreed* 
Different  kings  after  him,  before  the  conquest,  made 
different  orders  for  the  payment  of  tithes ;  but  it  is  by 
no  means  clear  that  the  payment  of  them  was  even  then 
altogether  general  or  compulsory.  Soon  after  the  con- 
quest the  payment  of  them  seems  to  have  become 
general,  though  not  always  to  the  churches  of  the 
parishes  where  they  arose.  That  council  of  JLaUran 
which  was  held  in  1215,  endeavours  to  alter  some 
usages  which  had  prevailed  to  the  contrary,  and  directs 
all  payments  in  future  to  be  made  to  the  parish  church  ; 
but  it  seems  doubtful  whether  this  obligation  to  pay  to 
the  parish  church  was  fully  established  till  the  general 
council  of  Lyons  in  the  year  1274.  Tithes,  however, 
were  not  the  only  possessions  of  the  church.  Lands 
were  from  time  to  time  given  for  religious  purposes. 
Some  were  given  to  religious  houses,  that  they  might 
dispose  of  the  profits.  The  clergy  are  said  at  one  time 
to  have  had  their  general  residence  in  the  same  place 
with  the  bishops,  except  when  they  were  on  their  mis- 
sions ;  but  by  degrees,  as  devotion  increased,  the  clergy 
came  to  reside  more  permanently  in  particular  places,  and 
some  persons  gave  their  tithes,  and  others  appropriated 
their  land  for  their  support,  and  others  built  churches ; 
and  persons  would  become  more  willing  to  endow  the 
church  founded  chiefly  for  the  use  of  themselves  and 
their  families  and  tenants,  if  they  could  have  the  liberty 
of  giving  the  incumbent  there  resident  a  special  and 
several  maintenance,  instead  of  the  former  community 
of  the  clergy's  revenue  remaining.     There  is  no  doubt 

but 
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but   the  bUiops  would  gire  their  sanction  to  these        1827. 
fixiiidationgi  and  the  pr<^ts  of  the  several  churches       ""~~* 

Rkxnill 

would  be  restrained  to  the  incumbents.     It  does  not        againti 
▼erjrwell  appear  when  these  lay  foundations  began  in       Uncout. 
Eti^Umd.     It  appears  from  SeldetCs  History  of  Tithesj 
a  9.  8. 4^  that  the  first  instance  that  occurs  is  about  the 
year  700,  and  he  says,  that  about  the  year  800  many 
cburcfaesy  founded  by  laymen,  are  said  to  have  been 
i|ipropriated  to  the  Abbey  of  Craaiand^  and  by  this 
time  probably  lay  foundations  had  become  very  com- 
mon, and  parochial  limits  assigned  to  the  incumbents; 
dioiigh  from  other  parts  of  Selden's  work  it  seems  that 
the  {Moment  of  tithes  did  not  always  correspond  to  the 
parochial  divisions  till  some  centuries  afterwards. 

When  gifts  were  first  made  to  the  church,   and 
diardies  founded  by  laymen,  it  does  not  always  appear 
to  have  been  done  through  pure  devotion.     For  in 
some  oountries  of  Christendom,  at  least,   the  patron 
sometimes  arbitrarily  divided  part  with  the  incumbent, 
and  what  the  incumbent  did  not  receive,  the  patron 
took .  to  his  own  use,  and  by  different  councils  of  the 
diordi  lay  patrons  were  forbidden  from  making  such  a 
disposition.     The  lay  patrons,  however,  in  their  new 
created  churches,   claimed  a  right  of  collation  or  in- 
vestiture^  whereby  the  incumbent  might  receive  full  pos- 
session without  the  aid  of  the  bishop  or  other  church- 
min;  and  notwithstanding  some  imperials  were  made 
spunst  this  course  of  proceeding,  the  lay  patrons  could 
not  be  prevented  from  claiming  the  patronage,  and  they 
took  upon  themselves  not  only  the  advocation  or  ad- 
irowsaD,  that  is,  the  defence  or  patrociny  of  the  incum- 
beat^s  title,  but  also  the  collation  by  investiture,  without 

pieseotation,  at  any  vacancy.    And  the  right  of  advow- 

son 
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1^27*  son  whereto  the  right  of  investiture  was  in  these  times 
'  annexed)  the  bishop  in  some  places  confinned  to  the 

againii  patron  by  putting  a  robe  or  some,  other  thing  upon  him 
LnrcoLw.  at  the  dedication.  And  from  this  right  of  collation  and 
patronage  reserved  by  lay  patrons^  the  practice  came  to 
be,  that  parish  churches,  and  all  the  temporalities  an- 
nexed to  them,  as  the  glebe  and  tithe,  were  at  every 
vacancy  conferred  by  the  patron  on  the  new  incumbent 
by  some  ceremony  of  investiture,  with  these  words^ 
*^  accipe  ecclesiam,"  or  the  like. 

Upon  these  presentations  the  bishop  did  not  institnte 
as  has  been  done  since.  And  the  incumbent  as  reaHy, 
fully,  and  immediately  received  the  body  of  his  church, 
and  his  glebe,  and  such  tithes  as  were  joined  with  it  iH 
point  of  interest,  from  the  patron's  hands,  as  a  lessee  for 
life  receives  his  lands  by  livery  of  the  lessor. 

These  investitures  by  lay  patrons  were  very  otigdction- 
able  tx>  the  church,  and  in  a  general  council  at  Qm>^ 
starUinople  in  870,  some  attempts  wet^  made  to  prevent 
them;  and  in  the  council  of  Rome^  in  1078,  further  re- 
gulations were  endeavoured  to  be  made  against  them: 
there  is  a  canon  against  them,  and  in  the  council  of 
Lateran^  in  1 119,  many  decrees  were  made  to  the  same 
effect;  and  soon  after  a  general  council,  which  was  bdd 
in  1138,  they  became  less  frequent,  and  institution  now 
and  then  followed  upon  presentation.  And  as  the 
canons  acquired  force,  and  the  papal  power  increased, 
it  appears  to  have  been  out  of  use  about  the  year  ISOO, 
but  till  then  it  was  not  left  off. 

So,  also,  Selden  in  his  History  of  Tithes^  c.  19.  s.  5. 
says,  ^^  But  after  such  time  as  the  decretals  and  die  in^ 
creasing  authority  of  the  canons,  about  the  year  1800, 
had  settled  the  universal  course  here  of  filling^  churches 

by 
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hj  presantetion  to  the  lusbop,  or  as  tt  seems  it  some-        18S7. 
times  was  to  the  arcbdeaGon,  or  to  the  vicar  of  the       """~~" 

RtvircLL 

Ushop,  as  iniardian  of  the  spiritualities,  diat  use  of  in-        agtmut 
vestitare  of  churches  and  tithes  severally  or  together,      Lwoolv. 
practised  by  hiymen,  was  left  off,  and  a  division  of  eccle- 
dastical  right  from  thence  hath  continued  in  practice. 
Mfsidber  did  the  king  afterwards,  much  less  common 
persons,  fill  dieir  common  parochial  churches  without 
sodi  presentiments  to  bishc^s, — parochial  churches,  for 
«f  special  donative  chapels  we  here  speak  not ;  neither 
w«re  q^propriatioDs  of  churches  and  tithes  afterwards 
i&owed  that  had  not  confirmation  from  the  ordinary, 
immediate  or  supreme." 

Up  to  this  time,  therefore,  ben^cea  were  donative* 
TbepatnxDs  had  the  whole  of  the  advowsons  in  their 
ewn  hands ;  they  invested  the  incumbent  with  the  ftill 
possessioii  of  the  church,  either  severally  or  together, 
md  the  ineimibents  were  in  the  nature  of  lessees  for 
)ik  under  the  patron.  There  was  then  no  law  of  lapse, 
and  the  investiture  of  the  incumbent  might  take  place 
wherever  k  suited  the  patron,  though  the  patron,  by 
ecclesiastical- censures,  might  be  compelled  to  fill  the 
diardk  I  do  not  find  any  statement  that  in  these 
times  the  patrons  took  the  profits  of  the  benefices  to 
their  owB  use;  but  there  can  be  no  doubt  that  it  was 
w^  because^  in  the  case  of  donatives,  even  now  when  the 
rights  of  the  lay  patrons  are  so  much  less  than  formerly, 
die  patrons  are  entitled  to  take  them ;  though,  according 
to  SeUerij  they  cannot  institute  any  suit  for  the  recovery  of 
them  if  they  are  refused  to  be  paid.  Some  few  donatives 
there  are  at  the  present  day,  whether  they  were  suffered 
to  continue  as  they  formerly  were  at  the  time  when 
the  iDvestituTe  by  lay  patrons  was  disoontmHed,   or 

whether 
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1827.        whether  they  have  been  since  founded  by  letters  patent, 
'        or  licence  from  the  crown,  or  whether  there  are  some  of 

RXKNILL 

agairut        each,  I  cannot  at  all  say. 

Tb«  Bishop  of 

LnrooLib  In  the  twelfth  century  the  law  of  lapse  was  introduced. 

A  general  council  was  held  at  Lateran  in  1175,  at 
which,  our  Selden  says,  in  c.  12.  s.  5.  as  last  cited, 
four  bishops  were  sent,  according  to  custom,  as  agents 
to  the  church  of  England.  And  Bractanj  lib.  4*  241. 
says,  ante  concilium  Lateranense  nullum  currebat  tempus 
contra  praesentantes.  Lord  Coke,  in  2  Institute,  27  S*  and 
861.,  notices  that  Briton  and  Fleta  describe  the  council 
as  having  been  held  at  Lyons,  and  not  at  Lateran,  as 
Bracton  does,  but  it  is  not  material  where  it  was  held. 
Selden,  however,  says,  ^^  by  that  council,  after  vacancy 
of  six  months,  the  chapter  is  to  bestow  those  churches 
which  the  bishop  being  patron  had  left  so  long  void, 
and  upon  their  default  the  metropolitan.  But  no  word 
is  of  lay  patrons  in  it ;  yet  by  reason  of  the  authority  of 
that  council,  and  a  decretal  of  the  same  pope,  (Alex* 
ander  the  third)  which  speaks  of  like  time  upon  defiguiU 
of  lay  patrons,  it  hath  been  since  taken  here  generally 
that,  after  vacancy  of  six  months,  the  next  ordinary  is 
regularly  to  collate  by  lapse."  It  appears,  therefore,  thai 
nearly  about  the  same  period  of  time  the  discontinuance 
of  investitures  by  laymen,  the  law  of  lapse,  and  the  pay* 
ment  of  tithes  in  the  parishes  where  they  arose,  were 
introduced.  These  measures,  however,  were  wholly  un^ 
connected  with  each  other,  though  they  all  arose  from 
the  increasing  authority  of  tlie  church  and  the  force  of 
the  canons. 

In  the  case  of  donatives,  which  I  consider  all  bene- 
fices of  lay  patronage  to  have  been,  and,  as  I  have 
before  endeavoured  to  shew,  as  long  as  the  right  of 

institution 
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institution  was  in  the  patron,  the  complete  dominion        1827. 
ranaioed  with  the  patron.    When  the  church  is  vacant,        — 

,         .  .11  11  /»  RlNNELL 

he  IS  entitled  to  take  the  profits  to  his  own  use,  but        ngainsi 

1     ,  J  1  1  .«  The  Bishop  of 

ae  oas  no  remedy  to  compel  payment,  and  if  a  stranger  Lincolk. 
takes  them,  the  patron  cannot-  bring  an  action  for 
them,  but  must  put  in  a  clerk,  who  is  to  sue.  It  is 
and  by  Popham  C.  J.  in  Fairchild  v.  Gaire{a\  that 
the  patron  may  take  the  profits,  and  sue  for  them 
ID  the  spiritual  court,  and  though  the  other  Judges 
differ  with  Popham^  yet  I  consider  their  point  of  differ- 
ence to  apply  to  his  opinion,  that  if  the  patron  will  not 
collate^  there  is  no  remedy  to  compel  him,  but  he  is  left 
to  his  conscience ;  for  when  they  are  said  to  be  contra, 
tb€y  say  that  the  ordinary  may  compel  him  to  collate  a 
derk,  and  give  their  reasons,  but,  as  they  say  nothing 
aboDt  the  patroD  taking  the  profits,  I  do  not  understand 
them  to  difier  upon  that  point.  The  same  point  was 
pat  in  argument  in  Britton  v.  Ward{b)^  where  it  is  said 
that  when  the  church  is  void,  the  patron  may  take  the 
profits  to  his  own  use,  if  the  parishioners  will  pay  them, 
bat  he  has  no  remedy  to  compel  them  to  pay  their  tithes 
to  him.  The  same  case  of  Britten  v.  Ward  is  reported 
inCro.  JEic  p.515.,  but  there  called  Britien  v^  fVade^ 
and  there  it  is  also  said,  ^^  but  if  any  take  the  profits 
from  him  he  cannot  maintain  the  action,  but  he  ought 
to  put*  in  his  clerk,  and  he  maintain  the  action ;"  but 
the  language  there  is  that  the  patron  of  a  donative  may 
lote  the  profits  if  he  will ;  that  is  evidently  a  mistake, 
it  is  not  proper  English^  and  is  not  consistent  with  what 
follows :  the  mistake  seems  to  arise  from  the  translator 
taking  the  French  word  to  be  perdre,  instead  of  prendre^ 

(a)  rd^  61.  (6)  S  SolL  Rep.  97. 

ft 
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1827*        it  is  prendre  in   Rollers   Reports;    and   in   MaUorj/% 

Quare  Impedity  35,,  where  this  case  is  cited,  he  says  the 

a^ainu        patron   may  take  the  profits.     So   also  Bumy   in   his 

The  Bishop  of    ^  ^  ^ 

IdNcoLM.  Ecclesiastical  Law,  title  ^*  Vacation^**  says  that  in  case  of 
donatives  the  patron  may  take  the  profits  during  the 
time  of  vacation. 

Donatives  may  be  resigned  by  the  incmnbent  to  the 
patroni  Fairchild  v.  Gaire^  as  before  cited  in  Yelver* 
ton,  60.f  and  Cro*  Jac.  65.,  where  the  Court  held  that  a 
donative  begins  only  by  the  erection  and  foundation  of 
the  donor,  and  he  hath  the  sole  visitation  and  correo* 
tion,  the  ordinary  nothing  to  do  therewith;  and,  as  he 
comes  in  by  him,  so  he  may  restore  to  him  for  unum 
quodque  eodem  modo  quo  colligatum  est  dissolvitur. 
And  although  the  presentee,  when  he  is  in,  hath  the 
freehold,  yet  he  may  revest  it  by  his  resignation,  with<i 
out  any  other  ceremony,  and  the  ordinary  hath  nothing 
to  do  thereiri.  And  in  the  Year-book  6  Hen.  7.  c.  l^.^ 
Keble  says,  that  if  the  founder  ordain  that  he  and  his 
Iieirs  shall  present,  then  the  ordinary  shall  have  nothing 
to  do  with  it ;  and  Brooke,  Presentment  al  Esglise,  in  re* 
ferring  to  the  Year-book  just  cited,  says,  where  a  free 
chapel  donative  is  void  the  founder  may  retake  it,  and 
need  not  appoint  any  other  incumbent. 
.  The  old  history  of  the  churchy  as  well  as  the  more 
modern  cases,  treat  donatives  as  being  the  entire  pro- 
perty of  the  patron ;  if  the  church  be  void,  the  freehold 
is  in  him,  though  perhaps  upon  consideration  of  all  the 
authorities  on  both  sides,  he  may  be  compelled  by  ec- 
clesiastical censures  to  fill  it,  but  in  the  meantime  he 
may  enter  upon  the  glebe  and  take  the  profits  of  that 
and  the  tithes ;  and  if  he  may  take  them,  his  heir  may 
take  them  after  his  death,  as  the  foundation  of  the 

church 
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church  is  on  behalf  of  himself  and  his  heirs;  and  as        1827. 
there  is  no  lapse  in  the  case  of  donatives,  this  taking  of 
the  profits  may  continue  till  the  church  is  filled ;  but  if        a/:aifui 
the  execotor  could  collate  to  the  church,  that  would  be      jLixcolit. 
adverse  to  the  right  of  the  heir  to  take  the  profits ;  and 
I  think  that  firom  the  whole  of  the  law  of  donatives 
the  right  to  collate  is  in  the  heir,  and  does  not  at  all 
dash  with  the  right  of  the  executor  as  to  benefices, 
which  are  presentative  for  institution.     And  though  it 
may  be  said  that  the  right  of  presentation  is  as  com- 
pletely severed  firom  the  advowson  in  case  of  a  donative 
as  in  a  presentative  living,  I  do  not  so  consider  it,  as 
the  nature  of  a  donative  is  such  that  tlie  whole  vests  in 
the  patron  and  his  heirs,  who  may  take  the  profits 
daring  the  vacancy,  and,  therefore,  the  executor  has 
nothing  to  do  with  it.     But  the  defendant  contends, 
that  supposing  the  case  of  the  donative  to  be  accounted 
ior  by  any  means  as  constituting  a  well  founded  dif- 
ference from  a  benefice  presentable  for  institution,  yet 
that  the  case  of  ecclesiastical  persons  having  benefices 
in  right  of  their  church  is  at  all  events  difierent,  and 
the  first  instance  that  is  shewn  is  the  case  of  a  bishop 
who  in  right  of  his  bishopric  has  an  advowson,  and 
the  church  becomes  void  and  he  dies,  the  kuig  shall 
present.     For  this  are  cited  2  Eolle's  Abridgment^  345. 
•*  If  a  church  of  the  patronage  of  the  bishop  void  in  the 
time  of  the  bishop  and  after  the  bishop  dies,  the  king 
Aall  have  the  presentment  by  reason  of  the  temporali- 
ties, and  not  his  executor ; "  Brook's  Abr.  Presentacion  al 
E^Usffy  10.,  "  Where  the  avoidance  is  of  a  benefice  be- 
longing to  the  bishop,  and  he  dies  before  he  mokes  colla- 
tkm,  the  king  shall  have  it  by  reason  of  the  temporali- 
ties of  the  bishop,  and  not  the  executors  of  the  bishop. " 
Vol.  VIL  M  Fiizh. 
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1827«       Fitzh.N.  B.  33.  '^  If  the  bishop  die,  and  the  advowson 

happen  void  before  his  death,  the  king  shall  present  to  the 

againu        same  by  reason  of  the  temporalities,  and  not  the  bishop's 

The  Bishop  of  ''  r  ^ 

LwcoLw.  executors."  Co.  Liit.  90  a.  "  If  a  bishop  have  an  advow- 
son, and  the  church  become  void  and  the  bishop  die,  nei- 
ther the  successor  nor  the  executors  shall  present,  but  the 
king,  because  it  is  but  a  chose,  in  action."  Co.  Litt.  S88  a. 
^^  If  a  church  become  void  in  the  life  of  a  bishop,  and  so 
remain  till  after .  his  decease,  the  king  shall,  present 
thereto,  and  not  the  executor  or  administrator,  for 
nothing  can  be  taken  for  a  presentment,  and,  therefore, 
it  is  no  assets."  The  reason  given  in  Co.  Litt.  90  a^ 
that  it  does  not  go  to  the  successor  or  executors,  be- 
cause it  is  a  chose  in  action,  does  no(  appear  at  all 
satisfactory,  because  choses  in  action  do  go  to  the  ex- 
ecutors. And  there  is  a  note  by  the  writer  of  the 
earlier  notes  to  Co.  Litt.  who  gives  this  explanation  of 
the  passage,  ^^  that  in  the  case  of  a  chose  in  action, 
so  peculiar  as  the  right  of  presentation,  the  law  favours 
the  king  more  than  the  bishop's  executors,  and,  there- 
fore, gives  the  king,  as  having  in  his  custody  the  tem- 
poralities of  the  vacant  bishopric,  that  presentation 
which  in  general  executors  are  entitled  to  when  opposed 
to  an  heir."  And  the  writer  of  these  notes,  after  dis- 
cussing the  reason  of  the  presentation  belonging,  to  the 
king,  comes  at  last  to  the  conclusion,  that  it  is  most 
safe  to  rely  on  the  right  of  the  king,  as  settled  by 
authorities  and  long  practice.  In  none  of  these  au- 
thorities is  there  any  mention  made  of  the  succes- 
sors, except  in  Co.  Litt.  90.  But  they  are  all,  even 
in  Co.  Litt.  388  a.  as  to  the  king's  right  as  opposed 
to  that  of  the  executors,  and,  consequently,  if  the  king 
had  ,not  the  right,  treating  it  as  if  it  would  go. to  the 

executors. 
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1827*  advowsoD,  and  an  avoidance  happens^  and  after  the 
■—""■"  tenant  dies,  his  heir  in  ward  to  the  king,  the  king  shall 
ajiainsi        have  the  presentation  and  not  the  executor  of  the  father^ 

Xbe  Bishop  of 

XivcoLK.  though  the  heir  be  of  full  age,  2  Itolle*s  Mr.  3455.  pi*  1* ; 
and  in  Co.  Lilt.  388  a.,  if  the  king's  tenant  by  knight's 
service  in  capite  be  seised  of  a  manor,  ^hereunto  an  ad- 
vowson  is  appendant,  and  the  church  become  void,  the 
tenant  dieth,  his  heir  within  age,  the  king  shall  present 
to  the  church,  and  not  the  executor  or  administator ; 
but  if  the  land  be  holden  of  a  common  person,  in  that 
case  the  executor  shall  present  and  not  the  guardian. 
So  in  Co*  Liu.  90  £.,  in  speaking  of  the  king's  right  he 
says.  So  it  is,  in  case  where  the  king  hath  wardship,  but 
that  is  a  prerogative  that  belongeth  to  tlie  king,  to  pro- 
vide for  the  church  being  void ;  for  where  the  tenure  by 
knight's  service  is  of  a  common  person,  die  executors 
of  the  tenant  shall  present  where  the  avoidance  fell  in 
the  life  of  the  tenant*  And  so  if  the  tenant  of  the  king, 
has  an  advowson  and  an  avoidance  happens,  and  the 
tenant  presents  and  his  clerk  is  admitted  and  instituted, 
and  before  induction  the  patron  dies,  and  the  advowson 
comes  by  wardship  to  the  king,  he  shall  present,  for 
the  church  is  not  full  against  him  before  induction, 
2  RoU^s  Abr.  345.  Other  cases  may  be  put,  though  not 
applicable  to  the  case  of  executors,  where  the  king's 
prerogative  gives  him  a  right  to  present  where  a  subject 
would  not  As  if  the  youngest  daughter,  coparcener, 
be  in  ward  ^o  the  king,  and  the  church  becomes  void, 
the  king  shall  have  the  presentment  alone,  and  not  the 
other  coparceners,  2  RoUe's  Abr.  344^.  pi.  8.  These  cases, 
therefore,  which  are  excepted  out  of  the  rule,  that  exe* 
cutors  shall  present  where  the  chattel  is  vested,  must  be 
confined  to  those  ca^es  where  the  kin^  by  his  pre^ 

rogative^ 
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'St)gatiTe,  has  a  right  to  present  either  In  the  instance  of       1827. 
his  being  gaardian  of  the  temporalities  in  the  cases  of       — 

^  IIkhnxll 

bishops,  abbots,  ond  priors,  or  in  the  instances  of  the        agamu    ■ 

- ,  ,  ,  The  Bishop  of 

king's  tenants  in  capite,  where  lie  has  the  wardship.  In  Lincoi.k. 
all  these  instances,  the  question  has  been  between  the 
king  and  the  executors ;  and  in  case  of  the  bishop,  no 
surmise  (except  that  in  one  of  the  cases  there  men- 
tioned) was  erer  made,  that  the  successor  would  have 
the  presentation  in  case  the  king  had  not  been  entided 
by  his  prerogative. 

Another  exception  to  the  rule  is  alleged,  that  in  case 
of  a  person  holding  an  office,  in  right  of  which  he  pre*^ 
S0snts  to  another  office,  and  that  other  office  becomes 
^V'oid  in  the  lifetime  of  the  patron,  and  the  patron  dies, 
fais  snccessor,  and  not  his  executor,  shall  appoint  to  the 
^csffice;  and  the  case  of  exigenter  is  put  as  repoi*ted  in 
JSScroggs  V.  Ccleshilli  Dyer^  p.  175.     To  that  case  I  en- 
'tfrely  agree;  but  the  reason  of  that  is,  that  it  is  a  personal 
thing  annexed  to  the  judge  of  the  court  who  is  to  ap- 
]x>int  the  officers  of  the  court;  and  if  the  office  becomes 
vacant,   and   the  judge   dies,   his   executor   can   have 
nothing  to  do  with  the  appointment,  for  it  belongs  to 
the  judge  to  appoint  the  officers  of  the  court.     The  office 
of  judge  is  not  like  an  advowson,  which  is  a  thing  which 
descends  and  is  capable  of  being  conveyed  from  one 
person  to  another,  and  the  presentation  of  which  is  the 
fruit  of  the  advowson.     But  if  an  advowson  be  annexed 
to  an  office  and  the  church  becomes  void,  and  then  the 
person  holding  the   office  dies,   I   think  the   right  to 
present  would  be  in  the  executor  and  not  the  successor, 
because  it  would  be  a  fruit  fallen,  a  chose  in  action  per- 
sonally vested  in  the  officer. 

M  3  If 
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18S7-  If  the  principle  be  establishedi   that  a  yacant  pre* 

^  sentation  is  a  chose  in  action,  and  is  like  a  fruit  fallen« 

RiKNILL 

againti       aud  ffoes  to  the  executor  of  a  private  patron,  I  do  not 

The  Bishop  of  ,      .  ^  .        -. 

LiKcoLM.  see  why  it  should  not  go  to  the  executor  of  a  prebendary 
patron.  He  is  seised  of  the  advowson  itself  in  right 
of  his  prebend  in  his  corporate  capacity,  and  as  long 
as  the  prebend  remains  in  him,  he  has  it  in  his  cor- 
porate character.  But  it  is  only  the  prebend  itseli^ 
and  the  advowson  which  he  has  as  such ;  the  proceeds 
of  a  prebend  stand  upon  a  different  ground.  These 
proceeds  do  not  belong  to  him  in  his  corporate  cha- 
racter, for  if  they  did,  they  could  only  be  enjoyed 
by  him  while  he  exercises  that  character.  The  pro- 
duce of  the  lands,  such  as  corn,  hay,  fruits,  and  vege- 
tables, come  to  hiiTi  to  be  eaten,  consumed,  or  sold 
at  his  pleasure.  So  the  rents  of  the  lands  of  the  pre- 
bend, when  they  fall  due,  are  to  be  received  by  him 
fot  his  own  private  use,  and  not  to  be  laid  out  on  his 
prebend,  but  at  his  own  pleasure.  In  the  case  of 
death,  such  of  these  issues  and  profits  as  remain  fallen 
or  due,  but  have  not  actually  come  into  the  hands  of  the 
prebendaiy,  do  not  go  to  the  successor,  or  the  king,  or 
the  ordinary,  but  go  to  his  executors,  as  any  other  part 
of  his  personal  property.  The  reason  is,  because  these 
things,  by  being  severed  from  the  prebend,  become 
chattels,  and  are  no  longer  parcel  of  the  prebend ;  and  no 
persons,  who  afterwards  have  any  interest  in  the  pre- 
bend, either  direct  or  incidental,  can  claim  what  has 
thus  been  severed  from  it.  The  same  rule  holds  as  to 
the  issues  and  profits  of  any  thing  which  is  appurtenant 
to  the  prebend,  and  which  become  chattels,  such  as 
proceeds  of  fisheries,  common  of  turbary,  housebotes,  and 
other  things  which  have  been  taken  and  remain  in  specie 

at 
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at  the  death  of  the  pfebendary :  for  things  appurtenant        1827. 

to  the  prebend  are  as  much  parcel  of  it  as  if  they  were 

of  the  actual  corpus  of  it      The  fifeneral  principle  of       agatnH 

_      .  ,  ®  f  f  TheBithoppf 

such  manual  chattels  and  choses  in  action  as  I  have  Luncoux. 
mentioned  being  admitted,  it  is  to  be  considered,  whe- 
ther the  right  of  presentation  to  a  church  is  to  be  con- 
sidered in  the  same  light.  In  the  case  of  a  private 
individual,  if  for  prebend  you  substitute  manors  there  is 
no  doubt  upon  the  current  of  all  the  authorities.  The 
species  o£  property  is  the  same :  in  the  one  case  it  is  an 
advowBon  appendant  to  a  manor,  in  the  other  it  is  an 
advowson  appendant  to  a  prebend  in  right  of  the  pre- 
bend* But  in  both  cases  it  is  an  advowson,  and  being 
an  advowson,  it  must  partake  of  the  qualities  applicable 
to  an  advowson. 

In  the  case  of  lay  patronage  the  vacant  presentation 
becomes  severed  from  the  inheritance ;  but  if  that  be 
the  nature  of  an  advowson,  that  a  right  to  a  presentation 
becomes  severed  from  the  inheritance,  it  must  have' that 
quality  throughout,  to  whomsoever  the  advowson  be- 
longs, or  in  whatever  right  it  is  held ;  for  otherwise 
great  confusion  would  ensue.  And  if  it  be  a  chattel  it 
must  go  as  all  other  chattels  do.  A  chattel  does  not 
go  to  the  successor  of  a  corporation  sole,  except  in  the 
case  of  the  king,  Co.  Litt.  90  a.  But  the  king  is  alto- 
gether upon  a  difierent  footing  from  other  corporations 
sole.  If,  then,  this  be  a  chattel  and  should  go  to  the 
successor,  it  would  be  quite  an  anomaly,  and  an  excep- 
tion to  the  general  rule. 

But  there  is  one  very  important  instance  where  the 
right  of  presentation  is  transmissible  to  the  personal  re- 
presentatives, and  does  not  go  to  the  successor.  I  mean 
the  option  of  the  archbishop,  which  is  founded  on  a 

M  4  grant 
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1837.       grant  made  to  the  archbishop;  and  upon  the  death  of 
_  the  archbishop  durini;  the  continuance  of  the  bi$hop  in 

Rmkill  r  o  it 

against  his  see«  it  will  devolve  on  his  executors  or  administrators ; 
hiHoouL  that  being  a  personal  grant  to  the  archbishop,  is  differ- 
ent from  the  present ;  but  it  proves,  that  in  the  highest 
ecclesiastical  dignity  in  the  church  the  principle,  in  one 
instance  at  least,  is  recognised,  that  it  is  transmissible  to 
the  personal  representatives. 

It  has  been  said  that  this  is  a  trust  to  be  exercised  for 
tlie  benefit  of  the  church,  and  that  it  is  more  proper 
that  a  spiritual  person  should  exercise  it;  but  it  is  also 
an  important  trust  if  it  be  exercised  by  a  layman,  he, 
also,  has  a  duty  to  perform  in  the  selection  he  makes. 
The  ordinary,  both  in  the  case  of  ecclesiastical  and  lay 
patronage,  is  to  examine  into  the  fitness  of  the  clerk,  and 
the  only  thing  that  can  be  said  in  favour  of  the  ecclesi-* 
)BStic  is,  that  he  will  make  a  better  choice;  but  that  ia 
not  a  principle  upon  which  the  legal  rights  of  parties 
can  be  decided.  The  state  of  patronage  is  as  much  diver- 
sified in  England  as  it  is  pos^ble  to  be;  all  classes  in 
the  community  that  can  be  enumerated  have  patronage 
belonging  to  them,  and  their  rights  are  to  be  determined 
by  legal  principles ;  and  where  there  has  been  no  de* 
cision  or  practice  or  received  opinion,  then  by  analogy, 
as  far  as  can  be  collected ;  but  the  question,  what  class 
of  patrons  are  likely  to  make  the  best  choice^  cannot,  I 
think,  be  taken  into  consideration. 
-  In  the  course  of  the  ai^ument  it  has  been  said,  that 
this  prebend  has  been  appropriate  to  the  church  of 
Salisbtny^  and  also  that  the  will  and  intention  of  the 
founder  is  to  be  considered.  As  to  that  we  know  no* 
thing  upon  this  record ;  all  we  know  is,  that  the  advow-» 
son  is  appendant  to  the  prebend ;   but  how  it  became  so 

does 
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1B27.       in  tbe  defendants  set  forth  in  the  plea.   The  qaestton  is, 

_^^  whether  the  plaintiff,  as  administratrix  of  the  deceased 

^KT*    #  prebendary,  is  entitled  to  present  ?   It  is  admitted,  if  the 

Tbc  Bkbop  of 

*  laMcour.      advowson  had  been  in  lay  hands,  the  right  would  have 

been  in  the  administratrix,  and  not  in  the  heir ;  but  it  is 
contended  that  as  it  was  in  the  prebendary  (a  person 
^  having  an  ecclesiastical  station  or  office  derived  from  the 

bishop),  and  in  right  of  his  prebend,  ergo,  as  a  body 
corporate,  that  it  is  in  him  as  a  confidential  trust 
reposed  in  the  body  corporate  or  person  holding  the 
office,  and  not  as  an  individual,  and  that  it  does  not 
therefore  vest  in  any  person  who  is  his  personal  repre- 
sentative as  an  individual;  but,  though  a  fruit  fallen, 
that  it, belongs  to  his  successor.  If  that  were  so,  we 
might  expect  to  find  that  the  right  to  present  would 
have  been  deemed  so  much  a  confidential  trust  id  who- 
ever is  the  prebendary  as  to  be  therefore  inseparable 
from  the  office  or  station.  But  this,  I  think,  is  not  so, 
as  will,  as  it  seems  to  me,  appear  by  what  follows. 
Even  in  the  case  of  a  bishop,  where  it  goes  not  to  his 
personal  representative,  it  goes  not  to  his  successor,  but 
vests  in  the  king  as  guardian  of  the  temporalities  by 
his  prerogative*  In  the  case  of  a  common  person,  by 
the  vacancy  the  right  to  present  on  that  turn  becomes 
separated  from  the  advowson,  as  a  fruit  fallen,  it  be- 
comes 9l personal  chattel  in  the  person  entitled;  though 
he  has  the  advowson  in  fee^  it  descends  not  with  the 
advowson  to  his  heir,  in  case  of  his  death,  but  goes  to 
his  personal  representative ;  and  in  case  the  right  was  in 
such  common  person  before  and  until  the  vacancy  by  a 
grant  of  the  next  presentation,  in  which  case  the  right 
would,  until  the  vacancy  has  happened,  be  in  him  as  a 
chattel  realy  the  vacancy  turns  it  into  a  chattel  personaU 

Viny 
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Excr.{Z\  pi.  4.  cites  Wentw.  Exor.  54.  and  73.        18S7. 
^r  this;    like  rent  due,  wbidi  on  death  goes  to  the       — - 

RXMITEU. 

ezecator,   though   the  land  or  reversion  goes  to  the       agabui 

The  Bishop  of 

successor,  or  heir,  or  devisee,  according  to  Digly  v.  Lwcolm. 
FiUk  (a).  So  a  termor  shall  present,  though  after  the 
term  is  expired,  to  a  vacancy  which  happened  during 
the  term,  Fiiz.  N.  jB.,  Quare  Impedif,  SS.  A.  It  is  a 
chaHel  vesUd^  and  not  merely  a  chose  in  action,  and 
therefore  the  husband  shall  presetU  to  a  turn  after  his 
wife's  death,  on  a  vacancy  happening  in  her  life  in  her 
advowsoD,  although  he  could  not  sue  after  her  death  on 
a  bond  to  her,  because  that  is  merely  in  action,  Co. 
ZJti^  120  a. 

The  nature  of  the  right  to  present  on  a  vacancy 
laving  fidlen,  is  not  changed  by  its  being  vested  in  a 
prd)eDdary  in  right  of  his  prebend,  but  the  rules  of  law 
(such  as  its  being  a  fruit  fallen  separated  from  the 
advowsoD,  a  right  vested,  a  chattel  personal  and  trans- 
missible to  executors,  &c.)  applicable   to  it  from   its 
nature^  must,  in  like  manner,  still  be  applicable  to  it, 
Dniess  we  find  some  rule  or  principle  of  law  established, 
such  as  the  king's  prerogative  in  the  case  of  bishops, 
(and  .the  prerogative  is  the  sole  ground  on  which  the 
bishop's  case  is  varied,  as  will  appear  from  a  case  1 
shall  state  hereafter,)  unless  we  find  some  principle  or 
rule  of  law,  I  say,  to  prevent  their  being  so  applied,  or 
to  vary  this  right  in  the  case  of  a  prebendary  from  the 
same  right  in  the  case  of  a  lay  patron.     And  I  think 
there  is  no  such  rule  or  principle  of  law  to  prevent  their 
bring  so  applied,  or  to  vary  the  case  of  a  prebendary 
from  that  of  a  lay  patron. 
In  the  case  of  a  bishop,  the  nature  of  the  right  to  pre- 

(a)  BrownU  ^  Gottfdib,  167. 

sent 
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1827.  Bent  is  not  at  all  changed  from  what  it  wonld  be  in  the 
""■^^^^  case  of  a  lay  patron ;  but  notwithstanding  the  nature  of 
a^aintt  ,  the  Tight  in  each  of  those  cases  be  the  same,  mt 
hrkcoLv.  established  rule  of  law  to  be  found  in  our  books  as 
to  the  king^s  prerogative,  intervenes  and  applies  in  the 
one  case,  the  bbhop's,  to  deprive  his  ^ectitor,  &c.  of 
die  right  to  present,  which  but  for  the  prerogative  appli- 
cable to  the  bishop's  case  the  executor  would  have  in  the 
one  case  as  well  as  in  the  other ;  but  I  do  n6t  fihd  any 
'whete  in  our  books  any  rule  or  principle  of  law  appli- 
cable to  thii  ca^e  of  a  prebendary,  who  is  patron  in  right 
of  his  prebbiid,  to  vary  it  from  the  case  of  a  lay  patron, 
more  especially  as  a  prebendary  might  formerly  have  been 
a  layman,  according  to  Bland  v.  Maddox  {a\  aiid  other 
authorities;  Suppose  an  advowson  of  a  presentative  Rec- 
tory to  be  cjonveyed  by  a  lay  patron  to  a  prebendary  and 
his  successors  iti  right  of  the  prebend  in  fee,  or  to  be  con- 
veyed to  a  lay  patron  in  fee  by  a  prebendary  who  has  it 
in  right  of  his  prebend,  concurrentibus  iis  qui  de  jure 
requiruntnr;  which  conveyance  in  former  times,  before 
the  restraining  statutes^  would  have  been  good  even 
against  his  successors,  and  would  now  be  good  against 
the  individuail  prebendary  himself,  unless  the  advowson 
or  right  of  presentation  of  a  prebendary  in  right  of  his 
prebend  can  be  shewn  to  be  wholly  inalienable,  either 
on  account  of  its  being  Vested  in  him  as  a  personal  trust 
and  confidence  in  the  person  who  may  be  the  pre- 
bendary or  otherwise.  Would  the  nature  of  the  right  to 
present  be  varied,  when  a  vacancy  has  happened  ?  would 
it  not  be  equally  a  fruit  fallen  and  separated  from  the 
advowson,  a  right  vested,  a  chattel  personal,  whether 
the  patron  be  ecclesiastical  or  lay,  and  consequently 

(o)  Cro,  EH%,  79. 

trans- 
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K-K-^ansmissible  to  executors,  &c.  in  one  case  as  well  as  in        1827. 

le  other?  unless  there  be  found  some  established  rule        — 

ir  principle  of  law  to  intercept  it,  as  in  the  case  of  a        a^ahut 
ishop ;  and  it  does  not  appear  to  me  that  there  is  any      Lincoui,  ' 
such  rule  or  principle  of  law  established  applicable  to 
the  case  of  a  prebendary.   None  such  is  any  where,  that 
I  know  of,  to  be  found. 

That  an  advowson  or  right  of  presentation  of  a  pre- 
bendary in  right  of  his  prebend  is  not  at  common  law 
vhoUy  inalienable  or  inseparable  either  on  account  of  a 
personal  trust  and  confidence  in  the  person  who  may  be 
the  prebendary,  or  otherwise,  appears,  I  think,  by  pur 
books. 

His  being  an  ecclesiastical  corporation,   does  npt. 
I'ender  it  inseparable,  for  F.  N.  B.  84. 0,.  shews  that  the 
Vacant  turn  is  not  inseparable  from  the  station  or  office  of 
1.  prior,  though  an  ecclesiastical  and  corporate  office,  so 
s^s  where  a  vacancy  has  happened,  to  vest  in  his  sue- 
^^.essor.     For  there  it  appears  tliat  the  founder  of  a^ 
;S^riory  shall  have  a  quare  impedit  against  a  sub  prior, 
^=^Dd  the  convent,  if  they  disturb  him  to  present  to  an  ad- 
"^owson  which  belongeth  to  the  house,  if  it  void  during 
Xhe  vacation  where  the  founder  ought  to  have  the  tem- 
;|)oralities  during  the  vacation.  So  in  Poynei'  v.  Chorl^ton^ 
Difer^  135  a«  (cited  also  in  3  Wils.S21.\  it  appears  that 
the  grantee  of  abbot  and  convent,  of  the  next  avoidancey 
recovered  in  quare  impedit.     }Vinch%  Coke's^  and  other 
entries^  shew  that  ecclesiastical  bodies  and  persons  have 
been  in  the  habit  of  granting  away  their  spiritual  pre- 
ferment as  well  as  lay  persons,  and  that  their  grantees 
haye  beoi.in  the.  habit  of  suing  in  their  own  names. 
In  the  Dean  and  Chapter,  of  Hereford  v.  The  Bisliop  qf 
^^•Sftrfl  (a)j  a  graat  of  the  next  presentation  by  dean 

(a)  Cro.  JF/u.  440. 

and 
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1827«  and  chapter,  was  held  not  good  against  the  successor g 
""■""  but  that  was  only  by  reason  of  the  statute  IS  JElix^ 
offtdmi        and  no  doubt  that  it  was  irood  aaainst  the  dean,  the 

TbeBwhopof 

LnrooLv.  grantor  himself^  and  his  chapter.  So  in  Armiger  y. 
The  Bishop  of  Normch  {a),  a  grant  of  advowson  for 
twenty-one  years  by  a  bishop,  which  he  had  m  right 
of  his  bishopric,  was  held  good  against  himself,  but 
not  against  his  successor,  or  against  the  king  duruig 
vacancy,  though  confirmed  by  dean  and  chapter,  but 
it  was  void  against  them  only  by  reason  of  statute 
1  Eliz.  c.  19.  In  Smallwood  v.  Bishop  of  Cooentry  there 
was  a  grant  of  the  advowson  of  an  archdeaconry  by  a 
bishop  to  A*  B.  for  twenty-one  years,  who  assigned  to 
C.  D.  vacancy  in  C.  D.s  life,  and  disturbance  of  him 
in  his  life,  his  executors  sued.  By  the  report  of  that  case 
in  Lutao.  1 .  and  also  in  Sav.  94«.  and  118.  though  the  writ 
was  quashed  as  informal,  the  right  to  sue  was  decided 
in  their  favour;  and  afterwards  in  an  action  (see  Cro. 
EltZn  207*)  the  grant  was  held  good  against  the  bishop 
that  made  it,  though  not  against  his  successor,  by  reason 
of  the  statute,  and  the  executors  had  judgment. 

Why,  then,  is  such  a  right  not  equally  grantable  by  a 
prebendartfy  and  separable  from  the  office,  either  in  deed 
or  by  act  or  operation  of  law  upon  death  ?  &c.  It  is 
no  more  a  matter  of  trust  and  confidence  in  him  than 
in  the  other  cases  of  ecclesiastical  bodies  or  persons. 
Bat  an  estate  or  interest,  though  coupled  with  a  confi* 
dence  and  trust,  is  still  in  law  assignable  and  grantable ; 
and  such  assignment  or  grant  will  pass  the  estate  or 
interest  for  so  long  time  as  the  same  continues  to  subsbt 
in  the  assignee  or  grantee,  and  the  creator  of  the  con- 
fidence or  trust  cannot  by  law  deprive  the  estate  or 
interest  (even  by  express  words  and  declaration)  of 

(a)  Cro,  Eiix.  690. 

such 
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such  assignable  or  grantable  quality.     It  is  so  in  con-        1827* 
veyances  of  lands  or  tenements  to  trustees  in  fee,  or  for        ^"~" 

Rekmell 

terms  of  years ;  and  the  estates  will,  if  not  assigned  or        tfgfnnai 
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granted  away  by  them,  vest  by  law  in  heirs,  or  exe«       Lincolk. 
cutors,  &c.  as  long  as  their  respective  estates  continue 
to  exist,  ^whatever  the  conveyance  or  conveyor  may  de** 
dare  shall  be  the  contrary.     So  Com.  Dig.  Grant  (C), 
says,   '^  A  present  estate  or  interest  may  be  granted^ 
though  it  be  accompanied  with  a  trust,  as  guardian  in 
chivalry  or  soccage  may  grant  his  guardianship,"  and 
cites  2  BoU.  Abr.  46.  H.     So  as  to  archbishop's  options, 
^hich  may  be  disposed  of  by  his  will,  and  will  pass  to 
^ts  executors,  as  appears  in  Potter  v.  Chapman  (a). 
The  case  of  a  donative,  supposing  it  to  be  a  settled 
^^^se,  is  to  be  considered  as  an  exception,  at  least  the 
^"^ale  of  law  in  that  respect  not  only  has  never  been  app- 
lied to  a  presentative  right,   but  the  very  contrary. 
\vX  there  may  be  also  this  distinction,  that  according 
the  cases  above  referred  to,  a  right  of  presentation^ 
^x^hen  a  vacancy  has  happened  in  a  presentative  living,  is 
^^ot  a  mere  right  or  chose  in  action^   but  is  a  chattel 
fDersonal  and  vested:  but  it  does  not,  that  I  am  aware  of, 
snppear  that  the  right  of  nomination  is  so,  in  the  case  of 
SI  donative.     It  may  not  be  a  separate  thing  or  right 
from  the  advowson  itself  of  a  donative^  when  a  vacancy 
las  arisen,  as  in  the  case  of  a  presentative  living,  but 
may,  instead  of  becoming  in  law  a  right  separated  from 
such  donative  advowson,  and  a  chattel  personal  vested, 
coQtinue  a  right,   part  of  the  advowson,    unseparated 
from,  and  merged  in,  the  general  right  to  the  advowson, 
and  to  be  exercised  only  by  him  who  has  that  general 
nght,  unless  where  it  has  been  expressly  separated  from 
such  general  right  to  the  advowson  itself  by  a  grant  or 

(a)  Amhl.  98. 

con« 
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1827*        conveyance  of  the  right  of  nomination  on  such  next 

„  vacancy.     This  consideration  alone  would  be  sufficient 

against        to  accouut  for  its  not  £:oin£r  to  the  bishop  by  lapse,  al- 

TheBishopo^  ^  .  .       . 

XavcoLN.       though  its  not  going  to  the  bishop  by  lapse,  I  admit,  is 
otherwise  accounted  for  in  our  books. 

But  it  has  been  urged  that  (besides  that  this  is  to  be 
considered  as  a  confidence  and  trust  to  be  exercised 
only  by  such  person  as  holds  the  prebend),  the  pre- 
bendary is  a  body  corporate,  and,  therefore,  that  the 
right  of  presentation  for  that  turn,  though  the  vacancy 
arise  in  his  lifetime,  has  vested  in  his  successor,  and 
not  in  his  administratrix,  who  represents  him  only  in 
his  naitiral  character  as  an  individual,  and  not  as  a  body 
corporate,  but  there  is  no  authority  or  principle  of  law 
to  support  this  position ;  on  the  contrary,  the  authority 
and  principle  of  law  appear  to  me  to  be  directly  in 
opposition  to  it.  For  in  Co.  LUt.  90  a^  Lord  Cdce 
states  tliis  case :  ^^  A  tenant  holdeth  land  of  a  bishop  by 
knight's  service,  which  seignorie  the  bishop  hath  in  the 
right  of  his  bishopric,  the  tenant  dieth,  his  heir  within 
age,  tlie  bishop,  either  before  or  after  seizure,  dieth, 
neither  the  king  nor  the  successor  of  the  bishop  shaU 
have  the  wardship,  but  his  executors.  For  albeit  the 
bishop  hath  the  seignorie  en  auter  droit,  yet  the  ward- 
ship being,  but  a  chattel  he  hath  in  his  own  right,  and 
'  a  chattel'  cannot  go  in  succession  of  a  sole  cor- 
poration,  unless  it  be  in  the  case  of  the  king."  So  that 
a  chattel  could  go  in  succession  in  the  case  of  the  king, 
though  it  could  not  in  the  case  of  the  bishop ;  and  al- 
though the  seigniory  was  in  die  bishop  in  auter  droit, 
yet  neither  the  king  nor  the  succeeding  bishop  should 
have  the  wardsliip,  because  it  was  a  chattel^  and,  there- 
fore, the  former  bishop  had  the  wardship  as  a  chattel  in 
his  own  right,  and  his  executors  shall  have  it,  though 

the 
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the  srigiMirie  was  in  him  as  a  bishop;  and  Lord  Coke        ]8S7« 
in  p.  46.  b.  of  Co.  lAtt.  says,  "  If  a  lease  for  years  be 
made  to  a  MAop  and  his  successors,  yet  his  executors  or    ^^  ^^'{f 
administrators  shall  have  it  in  auter  droit,  for  regularly 
00  chattel  can  go  in  succession,  in  a  case  of  a  sole  cor^- 
poration,  no  more  than  if  a  lease  be  made  to  a  man  and 
his  heirs,  it  can  go  to  his  heirs."     So  that  the  rule  ex- 
tends to  chattels,  whether  real  or  personal.     And  in 
4f  Co.  65.  a.  and  1  BtJFs  Abr,  515.  L.  the  rule  of  law  as 
laid  down  by  Lord  Chief  Baron  Comt/ns  in  his  Digest, 
.^iens,  C,  from  those  authorities  appears  to  be,  timt  all 
^:hatte]s  of  a  corporation  sole,  as  a  bishop,  parson,  &c., 
go  to  hb  executors  or  administrators,  and  not  to  his 
successor,  and  this  according  to  Lord  Coke,  and  as  laid 
down  by  Comyns,  extends  to  chattels  in  action  as  well 
as  in  possession.    As  the  right  now  in  question,  there- 
fore, was  a  fruit  fallen,  separated  from  the  advowson, 
and  a  right  and  ^Aaf^^/  i)ested  in  the  deceased  prebendary, 
I  think  that  after  his  death  it  went  to  his  administratrix, 
as  it  woold  have  done  if  he  had  had  the  advowson  in 
bis  own  right  as  n  mere  individual,  and  not  in  his  cor- 
[xmte  character,  and  that  it  has  not  vested  in  his  suc- 
cessor.    It  stands  on  the  same  footing,  as  it  appears  to 
me,  with  rent  due  to  the  deceased  as  prebendary,  and 
imnaining  in  arrear  at  his  death,  which  would  go  to  his 
administratrix,  and  not  to  his  successor. 

I  think,  therefore,  that  the  judgment  of  the  Court  of 
Common  Pleas  should  be  reversed. 

Bayley  J-     This  was  a  writ  of  error  from  C.  B.  in 

a  case  of  qaare  impedit.     The  declaration  stated,  that 

ViUiam  Dodwell,  D.  D.  was  seised  of  the  prebend  or 

canonry  of  South  Grantham,  founded  in  the  cathedral 

Vol.  VII.  N  church 
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1827.        church  of  Salisbury ^  to  which  prebend  or  canonry  the 

advowson  of  the  rectory  of  the  parish  chnrch  of  Wdby 

agninn        (the  church  in  question)  belonired  in  his  demesne  as  of 

TbeBisbopof  . 

LmcoLK.  fee,  in  right  of  the  said  prebend  or  canonry,  that  he  pre- 
sented William  Dodwell^  and  died ;  that  Price  succeeded 
Dr.  Dodwellf  and  died;  that  Bennett  succeeded  Price : 
that  the  church  became  vacant  by  Mr.  DodweWs  death, 
whereby  it  belonged  to  Bennett  to  present;  that  he  died 
intestate,  without  presenting;  that  administration  was 
granted  to  the  plaintiff,  and  that  thereupon  it  belonged 
to  the  plaintiff  as  administratrix  to  present,  but  that  she 
was  hindered  by  the  defendants.  She  complains,  there- 
fore, not  of  a  disturbance  in  the  intestate's  time,  but  of 
a  disturbance  in  her  own,  and  the  question  is.  Whether 
upon  an  advowson,  circumstanced  as  this  advowson  is^ 
if  a  right  of  presentation  accrue  in  the  lifetime  of  the 
prebendary,  and  he  dies  without  filling  it  up,  that  right 
passes  to  his  personal  representative?  The  declaration 
does  not  describe  the  prebendary  as  seised  of  the  ad- 
vowson in  right  of  the  prebend  or  canonry,  or  indeed  as 
being  seised  of  the  advowson  at  all ;  but  it  states  him 
to  be  seised  of  the  prebend  or  canonry  in  his  demesne  as 
of  fee  in  right  of  the  said  prebend  or  canonry,  and  de- 
scribes the  advowson  as  belonging  to  the  prebend  or 
canonry,  I  think  it  must  be  taken  that  it  was  in  right 
of  the  prebend  and  canonry  only  that  Mr.  Bennett  had 
any  seisin  of  or  right  in  the  advowson.  But  though  the 
title  to  the  advowson  be  in  right  of  the  prebend  or 
canonry,  the  question  is,  whether  the  right  of  present- 
ation, when  a  vacancy  has  happened,  is  still  attached  to 
the  prebend  and  canonry,  and  to  be  exercised  only  in 
right  of  the  prebend  or  canonry  upon  a  continuation  of 
the  prebendary's  estate  in  the  prebend  or  canonry,  or 

whether 
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whether  it  does  not  become  an  independent  personal        1827. 
rights  Yestuig  indeed  in  him  because  he  was  prebendary  -r 

when  the  vacancy  h^pened  and  the  right  accrued,  but        agamti 

The  Bishop  of 

severed  altogether  from  the  inheritance  and  the  advow-       Linoolk. 
son,  and  becoming  in  him  a  detached  personal  right, 
to  be  exercised  by  him  in  his  own  right,  whether  he 
shoold  continue  prebendary  or  not,   and  in  case  he 
should  die  without  exercising  it,  transmissible  by  him 
as  a  personal  right  to  his  executors  or  administrators* 
The  latter  is  the  right  which  the  declaration  states.     It 
does  not  state  that  Dr.  DodweU  presented  in  right  of 
his  prebend  or  canonry,  but  simply  that  Dr.  Dodmell 
presented;  and  upon  the  vacancy  in  question,  it  does 
not  stale  that  it  belonged  to  Mr.  Rennell  in  right  of  his 
prebend  or  canonry,  but  simply  that  it  belonged  to  Mr. 
Setrndl  to  present,  and  upon  the  best  consideration  I 
iiave  been  able  to  give  this  case,  I  am  of  opinion,  that  in 
the  absence  of  any  custom  to  controul  it,  this  is  the  cor- 
rect mode  of  statement ;  and  that  though  the  prebendary 
acquires  the  right  of  presentation  because  he  is  pre- 
bendary, and  in  right  of  his  prebend  or  canonry,  the 
right  when  once  acquired  becomes  his  own  private  per- 
sonal right  as  the. right  to  the  underwood  he  has  cut, 
or  the  grass  he  has  mown,  or  the  fruit  he  has  gathered 
from  his  prebendal  lands.    I  have  no  difficulty  in  saying 
that  I  came  to  the  argument  in  this  case  with  a  very 
strong  impression  upon  my  mind  against  the  plaintifTs 
right,  but  the  light  which  was  thrown  upon  the  subject 
by  the  powerful  argument  of  Mr.  Patteson^   and  the 
authorities  to  which  I  have  referred,  have  induced  me 
to  think  that  my  first  impressions  were  erroneous ;  and 
though  I  might  think  it  would  be  better  if  the  right 
vere  to  be  inseparable  from  the  stall,   I  cannot  find 
^%)al  principles  to  carry  me  to  that  conclusion. 

N  2  T1W5 
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1827»  The  first  point  I  shall  consider  is,  what  is  the  effect 

of  a  vacancy,  in  case  of  a  presentative  living,  and  I  take 

agaifui       it  to  be  dear  that  it  immediately  gives  a  new  personal 

The  Bishop  of 

Lntcopr.  right,  a  right  arising  from  property  in  the  advowson, 
but  from  the  moment  of  its  creation,  ceasing  to  depend 
upon,  or  to  be  influenced  by  it  Whatever  may  be- 
come of  the  advowson,  though  the  right  to  it  instantly 
ceases,  the  right  of  presentation  continues  untouched. 
In  the  common  case,  where  a  church  becomes  vacant 
and  the  patron  dies,  the  advowson  descends  upon  bis 
heir ;  but  to  whom  does  the  right  of  presentation  pass  ? 
To  his  heir?  No;  but  to  his  personal  representative. 
And  why  ?  Because  it  is  no  part  of  the  advowson ;  it  is 
a  personal  right  yielded  by  the  advowson,  a  fruit 
created  by  it,  but  it  is  no  part  of  the  advowson,  it  is 
wholly  independent  of  it  Fitz.  N.  B.  33,  P.  puts  the  case 
and  gives  his  reason.  If  a  man  be  seised  of  an  advow- 
son in  gross  or  in  fee  appendant  unto  a  manor,  and  the 
church  become  void,  and  he  die,  his  executor  shall  pre- 
sent, and  not  his  heir.  Why  ?  Because  it  was  a  chattel 
vested^  and  severed  from  the  manor.  The  same  pointy 
without  the  reason,  is  put  21  H,  7.  pi.  6.  Bro.  Presents 
d  VEglisej  34.  If  A,  be  tenant  in  tail  of  an  advowson, 
and  the  church  become  vacant,  and  A.  die,  A.^s  exe- 
ciitor  shall  present,  not  the  issue  in  tail,  F.  N.  B.  34.  B. 
If  tenant  in  tail  of  a  manor  to  which  an  advowson  is 
appendant,  make  a  lease  (before  or  not  witliin  the  sta* 
tute  of  H.  8.)  which  will  end  with  his  death,  and  the 
church  becomes  void,  the  tenant  in  tail  dies,  so  that 
the  lease  is  become  void,  the  lessee  shall  nevertheless 
have  the  presentment,  10  Ed.  3.  (a)    If  I  grant  land, 

(a)  Taken  from  the  index  to  the  Year  Book;— not  to  be  found  in  th» 
book  itself. 

to 
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to  which  an  fldvowson  £5  appendant  to  husband  and       1887. 
wife  in  tail,  the  husband  dies,  the  widow  marries  J.  S.,       ^==' 

llXNMlttL 

the  churdi  becomes  void,    the  woman  dies   without       acmu 

issue,  J.  S.  shall  present,  ibr  though  the  right  to  the      JascoS. 

land  is  wholly  in  me,  the  right  to  present  is  in  him, 

38  H.  G.  36  B.     If  baron  be  seised  of  an  advowsoh  in 

right  of  his  wife,  and  the  church  become  void,  and  the 

wife  die  before  issue  had,  still  the  husband  shall  have  the 

presentment,  21  H.  6.  B.   Bro.  Presentment  d  FEgiise^ 

pi.  22.  Ok  Litt.  120.    If  a  manor,  with  an  advowson 

appendant,  be  assigned  to  a  widow  for  dower,  and  she 

many  again,  and  the  church  become  void,  and  she  diei^ 

her  second  husband  shall  present,  14/7.4.  12.   If  whilst 

B  church  is  void,  the  patron  be  outlawed  in  trespass, 

which  works  a  forfeiture  of  goods  and  chattels,  the  king 

diall  present  Br.  Presentment  a  VEglisei  22.   <*  If  a  man 

have  an  advowson  for  a  term,  and  the  church  during  the 

term  become  void  and  the  term  expire,  the  termor  shall 

nevertheless  present,"  F.N.B.  34  B.  Bro.  Presentment  d 

fE^ise^  22.    Lastly,  if  a  vicarage  become  void,  and 

before  the  parson  present  he  be  made  bishop,  he  lihall 

nevertheless  present,  because  //  ix>as  a  chattel  vested  in 

Unif  F.  N.  B.  34  N.     These  authorities  appear  to  me  to 

prove,  beyond  all  question,  that  upon  a  common  pre- 

sentative  benefice  a  vacancy  creates  a  new  right  fVom 

thenceforth,  detached  from  and  independent  of  the  ad- 

Towson,  and  liable  to  go  in  a  different  line  from  the 

advowson ;  and  the  next  point  I  shall  consider  is,  what 

is  the  legal  character  of  this  right  ?   And  I  take  it  to  be 

n  chattel,  and  a  chattel  only.     I  am  aware  that  in  dif- 

fi^rent  books  difierent  names  are  given  to  it,  that  it  is 

called  a  personal  thing,  annexed  to  the  person  of  him 

who  is  patron  in  expectancy  at  the  time  of  the  vacancy 

N  3  {Dyery 
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1827.       {Dt^erj  283  a.  Gibs.  7970 »  &  thing  in  right,  power,  and 

authority  {DyeTf  2SS  a.   Gibs.  797.);  a  chose  in  action 

wwMi        IDyerf  283  a.  Gibs.  797.  Co.  Litt.  90.)     The  fruit  and 

The  Bishop  of        ^    \  .      .^ 

LzMcour.      execution  of  the   advowson,   not  the  advowson  itself 
{Ih^er,  283  a.  Gibs.  797.),  and  a  trust  in  the  hands  of  the 
patron,  by  consent  of  the  bishop,  for  the  benefit  of  the 
church  and  religion  {Gibs.796*);  but  notwithstanding 
all  these  descriptive  and  figurative  expressions,  its  l^;al 
character  seems  to  me  that  of  a  chattel  only.     I  am 
aware,  too,  that  in  Rexy.  The  Archbishop  ofCanterbury{a\ 
where  the  question  was,  whether  a  grant  from  the  crown 
of  the  goods  and  chattels  of  felons  and  outlaws  would 
pass  a  right  to  present  to  the  advowson  of  an  outlaw, 
where  the  church  became  vacant  after  the  outlawry, 
Anderson  C.  J.  said  (according  to  Owen)  that  an  avoid- 
ance was  no  chattel,  or  right  of  chattel,  which  Periam 
denied,  but,  according  to  the  reports  in  Leonard^  Ander^ 
son  considered  it  as  a  right,  a  thing  in  action,  a  jus  pre* 
sentandi,  but  he  thought  the  words  *^  goods  and  chattels,'' 
not  proper  words  to  pass  it,  and  that  they  were  confined 
to  household  goods,  money,  and  the  like  personal  things, 
and  things  in  possession;  but  Shuttleworth  Seijt,  who 
argued  against  its  passing  by  the  grant,  admitted  it  was 
a  special  chattel  capable  of  being  granted;  and  Walmsley 
and  Periam  Justices,  both  stated  it  was  a  chattel,  and 
though  it  may  be  immaterial  to  the  decision  of  this  case^ 
what  particular  species  of  chattel  this  may  be,  which 
seems  there  to  have  been  the  question^  it  appears  to  me, 
tipon  other  authorities,  that  it  clearly  is  a  chattel  of 
some  description.     The  right  to  present  upon  a  grant 
of  the  next  presentation  cannot  differ  in'  nature  from 

{a)  Owen,  \  55*     \  Lam,QO\*     4  Zcon.  107* 

the 
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the  right  which  devolves  upon  the  patron  in  case  of  1827* 
vacancy  where  there  has  been  no  grants  and  in  such  case  " 
Brooke  considers  the  right  granted  clearly  as  a  chattel.  awinH 
In  84 /f.  6.  27«  pi.  38.  a  grant  of  the  two  next  pre-  Linoom. 
sentations  was  made  to  J.  N.  and  his  heirs,  and  it  was 
alleged  upon  the  first  vacancy  J.  N.  presentedy  and 
upon  the  second  his  heir,  and  per  Moile  J.  the  heir  had 
no  title  to  present,  for  the  executors  ought  to  present  in 
this  case^  and  not  the  heir,  notwithstanding  the  form  of 
the  grant.  Brooke  abridges  this  case,  title  CAattekf  pL  20. 
and  Edoiesj  pi.  51.,  and  he  has  a  similar  case,  title  Chat" 
tdi,  pi.  6.  and  in  each  he  gives  as  the  reason,  that  the 
r^t  to  present  in  such  case  is  a  chattel.  If  one  grant  the 
two  next  presentations  of  a  church  to  A,  these  are  chattels, 
and  if  ^  die  the  executors  shall  have  them,  not  the  heir, 
Bro.  ChaUebf  pi.  20.  A  man  grants  the  next  presentation 
to  acburch  to  A.  and  his  heirs,  or  lease  for  years  to  him 
and  his  heirs,  the  executor  shall  have  this  and  not  the 
bar,  for  the  heir  shall  not  have  chattels^  Bro.  EH.  pi.  51. 
A  man  grants  to  another  the  next  presentation  to  a  bene- 
fice and  the  grant  was  to  him,  his  heirs,  and  assigns;  and, 
yet,  it  was  admitted  clearly  that  it  was  but  a  chattel  not- 
withstanding this  word  heirs^  for  it  is  but  for  a  term,  and 
where  a  thing  \%buta  chattel^  this  word  heirs  cannot  make 
it  an  inheritance.  The  same  law  of  a  lease  for  twenty 
years  to  A.  and  his  heirs,  Bro.  Chattels^  pi.  20.  In  the 
cases  I  have  mentioned  from  F.  N.  B.  33  P.  and  34  N., 
the  right  to  present,  which  accrues  to  the  patron  upon 
a  vacancy,  is  called  a  chattel,  and  so  it  must  have  been 
considered,  Co.  Liit.  388.  Indeed,  how  can  an  executor 
or  administrator  have  any  right  to  it^  except  on  the 
ground  of  its  being  a  chattel  ?  The  statutes  relating  to 
administrators,  use  the  words  "  goods  "  only.     By  the 

N  4  \SEdA. 
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18S7.        13  Ed.  \.  c.  19.9  the  oixlinary  shall  answer  the  debts  as 

„•  far  as  the  ccoods  of  the  deceased  will  extend.    By  the 

ofiahut        33  E,  S,  stA.c.ll.y  the  ordinary  shall  depute  the  next  and 

.TU  Bishop  of  -         "^  .    .  1  . 

L^cour.  -  most  lawful  friends  o£  the  deceased  to  administer  the  goods 
of  the  deceased,  and  the  21  i7. 8.  r.  5.  speaks  of  commis- 
sion of  theadministration  of  the  ^oM&of  an  intestate.  Upon 
these  grounds  it  appears  to  me^  that  upon  the  vacancy 
of  a  presentative  advowson^  a  right  and  interest  inde- 
pendent of  the  advowson  accrues  to  the  patron^  and  that 
this  is  a  chattel  right  and  chattel  interest* 

It  remains  to  be  seen^  whether  there  be  any  thing  purr 
dcular  in  this  case  to  take  it  out  of  the  ordinary  rule  of 
chattels.  And  one  ground  insisted  upon  is,  that  this  right 
accrues  to  the  prebendary  in  right  of  his  prebend,  and  tb9t 
it  is  commensurate  with  his  continuance  as  prebendary, 
«nd  that  when  he  ceases  to  be  prebendary  the  light  is 
gone.  But  is  there^  any  authority  to  warrant  this  000- 
elusion  ?  I  agree  that  the  right  accrues  to  him  in  right  of 
his  prebend,  because  he  is  prebendary;  but  when  the  right 
iias  accrued  by  the  vacancy,  I  deny  that  it  is  dependent 
upon  the  prebend  or  to  cease  with  it,  but  I  insist  that, 
like  all  the  instances  I  have  put  in  the  early  part  of 
what  I  have  been  stating,  it  is  independent  of^  and 
unconnected  with  the  advowson,  and  a  distinct  inde- 
pendent  chattel.  The  case  put,  F.  N.  B.  34?.,  of  the 
parson  who  is  made  a  bishop,  is  upon  principle  in  point, 
but  it  is  not  the  only  case.  Co.  Lilt.  90  a.  and  388.,  in 
the  case  of  a  ward,  is  in  point  also.  The  objection  is, 
that  the  chattel  interest  is  acquired  not  in  his  personal, 
but  in  bis  corporate  character.  The  parson  in  F.  N.  B. 
acquires  his  right,  the  very  same  species  of  right  in  the 
same  way.  In  Co.  LiU.  90  a.  this  case  is  put,  <^  A  tenant 
holds  of  a  bishop  by  knight's  service,  the  bishop  has  the 

seigniory 
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igmary  in  rigbt  of  the  bishopric,  the  tenant  dies,  his        1827. 
within  age,  the  bishop  either  before  or  after  seizure 


■a-  -lit-  1      11    ■  •  RlNKlLL 

«3ies,  neither  the  king  nor  successor  shall  have  the  ward-        agama 
^iip,  Imt  the  executors.     For  albeit  the  bbhc^  hath      Uhcouk. 
the  seigniory  en  anter  droit,  yet  the  wardship  being  but 
a  diattd,  he  hath  in  his  cwn  rights  and  a  chattel  cannot 
go  in  the  succeanon  of  a  sole  corporation  unless  it  be 
in  die  caae  of  the  king.    The  same  point  is  put  more 
sbortly,  Co.  Utt.  888  a.,    *<  If  a  bishop  hath   a  ward 
fallen  and  dieth,  the  king  shall  not  have  the  ward,  nor 
the  successor,  but  the  executor,  and  the  ward  shall  be 
assets  in  his  hands.     So  it  is  of  a  heriot,  relief,  or  the 
tike."    Now  this,  as  it  seems   to  me,   bears  a  strict 
Axialogy  to  the  present  case:  the  bishop  there  has  a 
Seigniory  in  right  of  hk  see;  here,  the  prebendary  has 
^n  advowson  in  right  of  his  prebend ;  a  chattel  accrues 
fvom  eadi ;  a  wardship  in  the  one  case,  a  right  of  pre- 
sentation in  the  other.    The  wardship  goes  to  the  bishop 
mn  his  own  light.     Why  shall  not  the  right  of  present^ 
^tion  in  the  other  ?    The  former  goes  to  the  executor^ 
^vrhy  shall  not  the  latter?    The  only  difference  between 
the  two  cases  is,  that  the  wardship  is  assets ;  the  right 
of  presentation  is  not,  though  the  damages  for  an  ob* 
suiiction  to  it  would  be.   But  is  this  difference  material  ? 
A  right  of  presentation,  though  not  assets,  goes  to  the 
executor  in  ordinary  cases.     The  only  recognized  ex- 
ception is  in  the  case  of  the  king.     The  constituting 
usets,  therefore,  is  not  the  criterion.     But  in  the  very 
case  of  bishoprics,  there  is  a  difference  between  the  case 
of  wardships  and  the  case  of  a  right  of  presentation ;  the 
former  went  to  the  executor,  the   latter  to  the  king. 
Wai  this,  therefore,  furnish  a  ground  upon  which  the 
defendant  in  error  can  stand  in  this  case?  Can  he  shew 

that 
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t 

1827*       that  this  is  founded  upon  the  nature  of  the  right,  viz. 
*       a  right  of  presentation,    and  that  it  extends   to  ali 

RXNNKLL 

against       cases  of  such  a  right;  or  will  it  not  appear  that  it 

The  Bishop  of  r.     i        i  .  .•.  . 

LmcoLK.  extends  to  all  cases  of  the  king  upon  a  tmure  in 
capite,  and  that  it  is  confined  to  the  king  and  that 
peculiar  species  of  tenure?  The  case  I  have  ak'eady 
mentioned  from  Fitzherbert^  viz.  the  case  of  the  piuBBOii 
made  bishop,  shews  that  it  is  not  founded  upon  the^ia^ 
ture  of  the  right,  viz.  the  right  of  presentation ;  and  the 
fact  that  it  extends  to  cases  of  wardship,  upon  a  tenare 
in  capite  in  the  king's  case,  shews  that  the  peculiaritjr 
results  from  the  peculiarity  of  tenure  and  tlie  rights  of 
tjhe  crown,  and  not  from  the  nature  of  the  right.  The 
general  rule  is,  that  a  chattel  cannot  pass  by  succession 
irom  predecessor  to  successor;  Co.  Litt^  9  a*  46  6.  90  a* 
But  by  custom  it  may ;  as  in  the  case  of  The  Champers 
lain  of  the  City  qfLondoUj  where,  by  the  custom  of  the 
city,  a  bond  to  the  chamberlain  for  orphanage-money  will 
pass  to  the  successor  ;  FtdwoocTs  case  (a),  Byrd  v.  fF3- 
Jbrd(b);  or  it  may  be  the  terms  and  conditions  of  a 
tenure.  And  it  is  to  this  I  attribute  the  peculiarity  in 
the  case  of  the  bishops,  upon  which  great  stress  was 
laid  in  the  argument,  rather  than  to  the  spiritual  right 
in  respect  of  which  they  hold  their  possessions.  If,  for 
instance,  a  living  becomes  vacant,  of  which  a  bishop, 
in  right  of  his  see,  is  patron,  and  the  bishop  dies,  the 
right  to  fill  up  that  living  passes  with  the  other  temporal 
rights  of  the  see  to  the  crown.  And  though  the  crown 
restore  the  temporalities  to  the  successor,  without  filling 
up  the  vacancy,  the  right  to  fill  it  up  remains  with  the 
crown.     But  I  do  not  find  this  to  be  the  case  with  re- 

'a)  4  Co.  64  6.  (b)  Cro.  Etk,  464. 

spect 
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to  advowsoDs  in  the  patronage  of  any  other  cor-        1827. 
[^orations  sole;    and  I  find,  that  in  the  case  of  the        — ^— 
there  is  a  similar  peculiarity  in  the  case  of  every        agaimt 

•  •        .  Ti«    t^     1  •      »  .  .111  The  Bishop  of 

m  capite.     It  the  king's  tenant  in  capite  hold  an       Lixcolh. 

^.dTowson  as  parcel  of  his  advowson,  and  the  church 

Ixcome  Yoid,  and  the  tenant  die  without  presenting,  the 

Tij^  of  presentation,  if  the  heir  be  of  full  age,  will  be 

in  Ae  tenant's  executors ;  but  if  the  heir  be  within  age, 

the  right  will  be  in  the  crown*     Upon  what,  then,  does 

Ab  rig^t  in  the  crown  depend  ?  Clearly  not  upon  the 

^iritual  nature  of  the  property,  because  it  is  a  right 

.    of  presentation;   for  if  the  heir  were  of  full   age  he 

would  have   it,   but  upon   this,  that  according  to  the 

terms  and  conditions  of  the  tenure,  if  the  land  came 

Uh  the  crown  for  wardship  or  otherwise,  whikt  the  church 

^^BSYoid,  the  right  of  filling  up  the  church  should  be 

Oiot  in  the  executors  of  the  tenant,  but  of  the  crown. 

-And  in  the  same  way  in  the  case  of  a  bishopric,  the 

^ght  of  the  crown  may  be  founded  upon  this,  that  ac- 

tcording  to  the  terms  and  conditions  of  a  tenancy  of  the 

iDishop  (for  every  bishop  always  held  of  the  crown), 

whenever  a  bishopric  became  vacant,  the  right  of  filling 

up  all  vacant  churches  within  the  patronage  of  the  see 

should  be,  not  in  the  executors  of  the  bishop,  but  in  the 

crown.     This,  as  it  seems  to  me,  accounts  satisfactorily 

ibr  the  peculiarity  of  the  case  of  bishops,  puts  them  upon 

the  same  footing  as  other  tenants  in  capite  {Co*  LitL 

70  &.),  and  makes  the  peculiarity  of  their  case  inapplica* 

Ue  to  the  present 

The  only  remaining  argument  against  the  plaintifi*  be- 
low (I  believe)  is  founded  upon  the  case  of  donatives.  But 
when  the  distinction  between  donatives  and  presentative 

benefices 
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1 827.        benefices  is  considered,  and  attention  is  paid  to  the  ground 

upon  which  Mepington  v.  Tarmwrth  School  {a)  was  de- 

agawMt        cided,  the  case  of  donatives,  as  it  seems,  will  furnish  no 

The  Bishop  of 

LnrcoLv.  argument  which  can  bear  upon  this  case.  In  case  of  a 
presentative  benefice  there  is  a  duty  upon  the  patron 
to  present.  The  public  is  considered  as  having  an 
interest  in  there  being  a  prompt  and  speedy  presentment. 
A  neglect  is  punished  by  lapse.  This  is,  I  apprehend, 
the  foundation  of  the  right  the  law  creates  when  a  va- 
cancy occurs.  The  right  is  the  consequence  and  ofiP- 
spring  of  the  duty.  But  in  case  of  a  donative,  the  law 
recognizes  no  such  duty,  and  the  miserable  report  of 
the  case  we  have  in  WilsoUj  states  as  the  ground  of  the 
decision,  that  in  the  case  of  a  donative  there  is  no  lapse. 
I  am  aware  that  it  was  said  arguendo  in  CoU  v.  Glaoer{b\ 
that  it  had  been  agreed  in  Gaire  ats.  Fairckildf  that 
the  ordinary  might  sequester  a  donative  if  the  patron 
would  not  present ;  and  that  according  to  the  report  in 
Yelv.61.  Gandy^  Fenner^  Yelvertotij  and  )^///mm5 (against 
PophamC  J.),  held,  that  the  ordinary  might  compel  the 
patron  to  collate  some  clerk;  but  this  point  was  not 
necessary  to  be  decided  in  that  case,  for  the  only  points 
were,  whether  the  incumbent  could  resign  to  his  patron, 
and  whether  his  resignation  was  good.  I  do  not  find 
this  point  mentioned  in  the  contemporaneous  reports, 
Cro.  Jac.  63.  Moore^  ^63.  or  in  Co.  Litt.  344?  a.  which 
contains  the  substance  of  this  case.  I  have  never  heard 
of  any  instance  of  a  proceeding  in  the  spiritual  court 
to  compel  the  filling  up  a  donative,  and  the  case  of 
Repington  v.  Tamwortk  School  appears  to  me  to  have 
proceeded  on  the  supposition,  that  there  was  no  power 

(a)  2  irili>,  150.  iO)    1  liolL  Jiep»  453.  UU.  14  Jnc. 

to 
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to  cooipel  the  patron  of  a  donative  to  fill  the  church,        1827. 

wad  that  the  necessity,  therefore,  of  raising  a  personal 

lisht  detached  from  and  independent  of  the  advowson        ngauui 

.  .  Tb«  Bishop  of 

did  not  arise.     Why  should  the  question  of  lapse  have      Lincolv. 
been  mentioned,  except  to  shew  this  distinction  -between 
a  common  benefice  and  a  donative,  that  in  the  latter  it 
was  optional  in  the  patron  to  fill  the  church  or  not; 
and  that  the  !aw,  therefore,  did  not  raise  a  chattel  out 
of  ibe  inheritanoe,  as  in  the  case  of  a  common  benefice, 
because  until  the  patron  took  the  step  to  fill  the  church, 
it  was  not  certain  he  would  ever  fill  it,  and  until-  he 
diose  to  exercise  his  right,  it   would  remain  in  the 
inheritance  as  part  and  parcel  of  the  estate.    Upon  these 
groonds  I  am  of  opinion  that  the  case  of  a  donative  is 
distinguishable  from  this  case,   and   that  we  are  not 
warranted  by  the  case  in  Wilson  to   take  this  out  of 
the  ordinary  case  of  presentative  benefices.     The  point, 
that  the  prebendary  is  a  spiritualy  and  not  a  lay  cor- 
poradon,  I  do  not  particularly  notice^  because  it  is  clear 
the  prebendary  has  no  cure  of  souls,  his  functions  are 
Qot  of  necessity  spiritual,  the  filling  up  his  church  is 
not  a  spiritual  function.     Until   the  statute   of  13  & 
14  Cor.  2.   C.4.   he  might  have  been  a  layman,  and 
though  spiritual  persons  have  an  advantage  over  laymen 
Iq  knowing  the  merits  and  talents  of  the  members  of 
their  own  profession,  it  is  to  be  presumed,  that  when 
laymen  have  the   distribution    of  any   church  prefer- 
ment, they  will  act  conscientiously  in  bestowing  it  ac- 
cording to  the  best  judgment  they  can  form  for  them- 
selves, or  can  obtain  from  tlie  opinion  of  others.    Upon 
the  whole,  therefore,  I  am  of  opinion,  that  in  the  case 
of  a  presentative  benefice^  as  this  is,  a  vacancy  separates 
from  the  inheritance  a  right  of  presentation,  that  that 

right 
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1 887*        right  is  a  chattel  interest,  that  it  vests  in  the  prebendaiys 

not  in  his  corporate  but  in  his  individual  capaci^,  and 

ofitttTui        that  there  is  nothing  which  will  justify  us  in  saying  that 

The  Bisbop  of  •  n    i_ 

LzNcoLir,       it  shall  not  take  the  direction  and  be  subject  to  all  tbe 
incidents  of  an  ordinary  chattel. 

Whilst  I  was  considering  this  case,  I  thought  it  proper 
to  endeavour  to  get  what  light  I  could  upon  the  positUMi 
in  Co.  Litt.90.  and  388.,  that  the  bishop's  ward  would  go 
to  his  executors,  because  that  is  one  of  the  main  grounds 
upon  which  my  opinion  rests,  and  had  that  position  ap* 
peared  erroneous  my  opinion  might  have  been  difierent 
In  my  search  I  met  with  two  cases,  which  I  think  right  to 
mention,  one  in  ifOEd.3.  14.  and  the  other  in  2  jFT.  4*  19* 
In  the  first  the  Bishop  of  Lincoln  brought  a  writ  of  ward, 
and  counted  that  the  infant's  ancestor  held  of  him  by 
knight's  service.     Belknap  pleaded  in   abatement  that 
the  ancestor  died  in  the  lifetime  of  the  preceding  bishop. 
Candishy  for  the  bishop,  said,  he  might  hold  of  us  in 
our  own  right.    Belknap  thereupon  pleaded  that  he  held 
of  the  predecessor  as  in  right  of  his  church,  and  died  in 
his  time,  and  said  that  in  such  case  the  plaintiff  should 
have  supposed  in  his  writ  that  the  ancestor  held  of  the 
preceding  bishop,  and  he  prayed  judgment,  not  in  bar, 
but  of  the  writ.     The  plaintiff  was  driven  to  maintain 
his  writ,  and  then  he  pleaded  that  he  died  after  the  pre- 
ceding bishop.     Sed  per  Thoppe  C.  J.  he  might  have 
died  whilst  the  temporalities  were  in  the  king's  hands^ 
and  then  the  ward  would  belong  to  the  king.    You  must 
plead  that  he  died  in  your  time :  which  was  done,  and 
issue  was  joined  thereon.    Upon  this  the  reporter  makes 
this  note :  ^^  It  seems  to  me  by  the  opinion  here  of  this 
book,  that  if  a  ward  fall  in  the  time  of  a  bishop,  and  the 
bishop  die,  and  the  king  present  another  bishop,  the 

infant 
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hfimt  being  within  age,  the  king  shall  not  have  the        1827. 
wd,  nor  the  executors  of  the  former  bishop,  but  the       " 

RtHKEI.L 

ueoosor.    But  that  if  it  rail  whilst  the  temporalities  are        aaahist 
in  the  king^s  hands,  the  king  shall   have  it.     This       Lincolk. 
certainly  is  the  inference  from  the  defendant's  pleading 
the  matter  in  abatement,  and  not  in  bar ;  for  it  assumes 
that  it  would  have  been  a  better  writ  had  it  stated  that 
the  tenant  died  in  the  preceding  bishop's  time.    Brooke 
notices  this  case^  Gcard.  pi.  9.,  and  adds,  quod  nota  et 
ndetar,  if  he  die  in  the  life  of  the  predecessor,  the 
executor  shall  have  it,  and  not  the  new  bishop ;  and  he 
refers  to  2/l'.4.  16.  and  11  77.  4.  80.  (which  I  cannot 
fiod).    I  do  not  find  this  case  in  Fitz,     In  2i7.  4.  19. 
the  Bishop  of  Lincoln  brought  a  writ  of  ravishment  of 
wird,  and  it  was  said  to  have  been  held  for  clear  law,  that 
if  a  bishop's  tenant  die,  his  heir  within  age,  and  the  bishop 
die  without  seizing  the  ward,  the  successor  may  seize 
him,  and  shall  have  a  writ  of  ravishment  of  ward  against 
any  that  takes  him  oat  of  his  possession,  and  some  said, 
the  successor  might  have  a  writ  of  ward.    Quod  quaere. 
And  it  was  laid  down  there,  as  it  had  been  in  2  HA.  14., 
that  upon  ravishment  of  ward,  it  was  not  sufficient  to 
impeach  the  plaintiff's  title,  defendant  must  shew  a  title 
to  remove  him,  for  possession  is  sufficient  except  against 
title.  Fitzh.  Gard.  pi.  73.  notices  the  position,  that  some 
said,  ^  Successor  might  have  a  writ  of  ward ; "   and 
makes  no   comment  or  query.     Bro.  notices  it  also, 
Gard.  28.,  and  Ravishment  de  Gard.  7',  and  in  the  for- 
mer case  inserts  "  Q.,"  and  in  the  latter  "  quod  quiere;** 
hot  whether  the  query  is  to  note  his  own  doubt,  or  the 
qu«y  in  the  Year  Book,  may  perhaps  be  inferred  from 
hb  quod  nota,  &c.  to  the  case  of  40  Ed.  S.,  but  not 
otherwise.  *  The  latest  of  these  two  cases  is  two  centu- 
ries before  the  time  when  Lord  Coke  published  his  com- 
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1827.       ment  upon  Littleton;  and  from  the  decisive  manner  in. 
"        which  he  states  the  point,  there  can  be  little  doubt,  bat 

RXMNBLL 

agflimt        that  what  was  matter  of  doubt  in  the  time  of  Henry  IV. 

LiKcouf.      had  become  matter  of  legal  certainty  before  the  time  of 

James  L     The  matter  would  be  likely  frequently  to 

occur,  and,  therefore,  was  not  likely  to  remain  unsettled 

for  two  centuries. 

I  have  not  relied  on  the  Prebendarjfs  case,  UEd.  S.  26., 
because  he  might  proceed  for  damages  only,  and  not  for 
a  writ  to  the  bishop.  And  yet  his  right  to  damages 
would  be  founded  upon  this,  that  the  right  of  present- 
*  ation  was  a  chattel  and  part  of  his  personal  estate.  Upon 
the  whole,  I  am  of  opinion,  that  the  plaintiff  is  entitled  to 
our  judgment,  and  has  a  right  to  a  writ  to  the  bishop* 

Lord  Tenterden  C.  J.  This  was  a  proceeding  in  a 
quare  impedit  brought  by  the  administratrix  of  the  late 
prebendary  of  the  prebend  or  canonry  ot  South  GrunthoMf 
founded  in  the  cathedral  church  of  SdUslmry^  and  to 
which  prebend  the  advowson  of  the  rectory  of  Wdbjf  is 
alleged  to  belong,  claiming  to  be  permitted  to  present  a 
fit  person  to  that  rectory,  being  void.  It  appears  by  the 
pleadings  that  the  rectory  became  void  in  the  life  of  the 
late  prebendary  the  intestate,  and  so  continued  until  his 
death. 

The  question  is,  Whether  the  administratrix  be  entitled 
to  present  ? 

The  Court  of  Common  Pleas  held  that  she  ^as  not 
entitled,  and  gave  judgment  for  the  defendants;  upoa 
which  a  writ  of  error  has  been  brought,  and  the  case 
has  been  argued  before  us  with  great  ability  and  learning. 
It  does  not  appear  that  such  a  question  has  ever  been 
presented  to  a  court  of  law  before  the  present  occaaiooy 
nor  what  practice  has  prevailed  in  such  cases. 

Some 
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1887.        Owmh  IBS.  and  1  Leon.  201.  and  ^Leon.  107*  Pmami* 


18  reported  to  baye  said  that  ^^  the  presentation  was  n 
^0»u^  chattel,  for  if  the  patron  dieth,  the  executor  shall  pre* 
loiroour.  sent,  for  it  was  a  chattel  vested  in  the  testator."  As^ 
dersan  C  J.  appears  to  have  thought  otherwise;  he  says, 
*^  A  man  cannot  be  said  to  have  a  chattel,  but  where 
he  is  possessed  of  it,  and  here  this  interest  is  but  jus 


» 


In  the  case  of  a  donative  whereof  a  natural  pcnon 
seised,  a  contrary  rule  has  been  laid  dowoy  and 
it  has  been  decided  that  the  executor  is  not  entitled, 
S  mU.  150. 

I  have  not,  however,  found  any  sufficient  reason  for  a 
distinction.  The  reasons  of  the  judgment  do  not  ap- 
pear in  the  report  It  may  have  been  that  the  Court 
thought  the  rule  as  to  presentative  benefices  not  weU 
founded,  and,  therefore,  not  to  be  extended.  A  dot- 
native,  however,  is  of  so  peculiar  a  nature  that  it  does 
not  seem  to  furnish  any  argument  of  geaeral  weight 

There  is  one  instance  mentioned  in  the  books,  which 
I  must  own  I  cannot  but  consider  as  an  exception  to 
the  rule  even  in  the  case  of  a  presentative  benefice  and 
a  natoral  person. 

If.  the  king's  tenant  by  knight  service  in  capite  died 
after  vacancy,  his  heir  within  age,  the  king  presented. 
It  is  said  that  this  was  a  prerogative  right,  and  that, 
therefore^  no  argument  can  be  drawn  from  it.  The  king 
certainly  may  take  a  chattel  by  virtue 'of  his  prero- 
gative, but  there  is  no  reason  for  his  doing  so  when  there 
exists  another  person  capable  of  taking.  And  if  the  void 
turn  had  been  severed  from  the  advowson,  and  become 
a  chattel,  tlie  prerogative  right  of  wardship  could  not 
attach  upon  it,  for  that  could  only  attach  upon  what 

descended 
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4ifoend«d  to  di^  ward.     If  the  heir  were  of  full  age,        1827. 

^bat  b  no  mitkority  for  saying  that  the  natare  of       — "^ 

the  toniire  would  prevent  the  executor  from  present-       ajtamu 

ing  as  in  the  case  of  tenure  in  socage.     If  the  void      UncoS. 

tarn  vmrt  not  considered  as  severed  from  the  inherit- 

MWCj  init  still  remaining  parcel  of  it,  the  king's  right 

to  present  would  be  dear,  and  the  right  having  once 

vested  is  the  crown  would  remain  in  the  crown  by 

virtue  of  tfae  pcerogative^  notwithstanding  the  heir  at- 

tiimiig  kis  age;  and  this  upon  the  general  rule,  that  a 

tiMXmr  once  vested  in  the  crown  cannot  pass  bot  by  special 

grmat  of  record.    If  the  case  of  the  tenant  in  capita  be 

oonaklered  9s  aa  exception  to  the  general  rule,  that  case^ 

tts  wrdl  as  the  case  of  a  donative,  will  shew,  that  even 

"^iwlMre  a  aatorml  person  is  seised  of  the  advowson,  the 

It  of  tho  executor  is  not  universally  acknowledged. 

the  qoeistion  now  before  the  Court  does  not  arise  on 

case  #f  a  natural  person.     The  intestate  was  seised 

of  the  adfo«^son  in  his  politic,  and  not  in  his  natural 

<»ipacity.    If  he  had  presented  he  would  have  presented 

wiot  in  his  personal  right,  but  in  right  of  his  prebend. 

Aad  the  question,  therefore,  is.  Whether  the  rule  ad«> 

initted  to  prevail  generally  in  the  case  of  natural  peiv 

sons,  and  so  6r  as  regards  a  presentative  benefice,  with 

one  exception  only,  if  there  be  one,  is  to  be  extende<I  to 

a  person  seised  in  a  politic  capacity  ?  and  I  must  say, 

I  think  it  is  not.     I  have  not  found  any  reason  sati^ 

Ewtory  to  my  own  mind  for  considering  the  void  turn  as 

^  chattel,  on  a  question  between  the  heir  and  executot 

^  i  nataral  person.     The  turn  is  not  assets  ;  nothing 

«ni  be  made  of  it  for  the  payment  of  debts ;  and,  there^ 

fcfe,  the  rule  cannot  be  founded  upon  any  consideration 

of  that  kind.     I  do  not  think  the  want  of  a  satisfactory 

O  9  reitson 


..«^'  O  *'°^t  v^"-  * 

t»  case'  ^  *         Vvt  «°^  '°  ^e  d««^°'       „t,  »c<^ 
c*^  tivft*  '^  !    cases  c»«  ^     ,.^  cftW^o^     v 


»      ^"^  C-  ^  ^^"tgVvt  .ot  -  ^  ^.coveted.   V^^,aV«g 
^ts»5^^*'te  cases  <*"^;,^<^c<^.  ^.t'.t^* 

„  «enet*^  **  ^  ,„Ae  cotp^^ ,    ^^-vxte*  «>   ^  ,„  y»\s  V>°    . 
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ficient  to  bind  the  judgment  of  the  Court.  In  the  case  1827. 
itself  however,  there  is  no  necessary  change  in  the  — — • 
nature  of  the  right ;  the  presentment  would  be  made  by        agmtm 

The  Biihop  of 

a  person  in  whom  the  right  had  at  one  time  vested.       Lincolit. 
The  same  events  might  happen  on  the  translation  of  a 
bishop,  but  I  have  not  found  by  whom  the  presentation 
has  been  made  under  those  circumstances.     The  pre- 
station of  the  crown  on  the  death  of  a  bishop  appears 
to  me,  for  the  reason  that  I  shall  mention  hereafter,  to 
he  inconsistent  with  this  opinion  of  Fiizherbert,     And  if 
^is  opinion  of  Fiizherbert  be  law,  a  presentation  by  the 
P^cbeodary  himsell^  will  not  be  made  in  his  politic,  but 
^  Jiis  natural  capacity ;  not  in  right  of  his  prebend,  but 
^^  his  personal  right,  and  he  might  make  his  present- 
ation in  the  same  form  as  a  natural  person,  and  without 
^^ming  himself  prebendary,  which  I  apprehend  to  be 
^'^^intrary  to  all  practice,  as  it  certainly  is  contrary  to  the 
^^ist  preKntment  to  this  very  benefice,  of  which  a  copy 
^-^  qeoted  at  length  by  the  Lord  Chief  Justice. 

It  is  clear  that  the  administratrix  cannot  present  in 
^"  ight  of  the  prebend,  because  the  prebend  is  not  vested 
i»  her.     If,  therefore,  she  be  allowed  to  present,  she 
vnQst  present  in  a  right  different  from  that  in  which  the 
intestate  would  have  presented,  and  this  will  not  be 
conformable  to  the  general  rights  of  an  administrator, 
^hich  are  those  only  that  belonged  to  the  person  or 
personal  property  of  the  intestate.     She  is  the  adminis- 
tratrix of  the  personal  rights  and  property  of  the  in- 
testate, but  I  find  no  authority  for  saying  that  she  is 
the  administratrix  of  his  politic  rights  or  property  also. 
It  is  not  necessary  in  the  present  case  to  decide  in 
''hom  the  right  is.     It  is  suflScient  for  the  purpose  of 
^^  judgment  to  say  that  it  is  not  in  the  plaintiff.     My 

O  S  opinion 
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18S7«       opinion  would,  however,  have  been  less  Mlisfiictory  to 
my  own  mind,  if  I  had  not  been  able»  also,  to  fbrm  an 


t^mnti       opinion  as  to  the  person  entitled  to  present*     Whether^ 

llM.Bitbopor 
Lnrooui.       With  that  addition,  it  will  be  satisfactory  to  others  it  is 

not  for  me  to  say*  In  my  opinion  the  right  is  in  the 
successor.  But,  if  the  nature  of  it  be  such  as  that, 
according  to  any  rule  of  law,  it  cannot  pass  to  the  sue* 
cessor,  yet  it  will  not  necessarily  follow  that  it  should 
pass  to  the  executor ;  it  may  devolve  upon  the  erown 
for  want  of  title  in  any  other  person. 

If  the  right  be  considered  as  parcel  of  the  inhearitance^  it 
will  pass  with  the  inheritance  to  the  successor.  Tlie  only 
ground  for  saying  that  the  right  shall  not  pass  to  the  sue- 
i»S8or,  is  that  it  has  been  severed  from  the  inheritance^ 
and  is  become  a  chattel.  I  have  already  intimated  that  I 
have  found  no  satisfactory  reason  for  preferring  the  exe- 
cutor to  the  heir,  even  of  a  natural  person.  The  case  in 
Dyer  283  a.  has  been  often  quoted  on  this  point.  The 
case  was  this :  A  patron  granted  the  first  and  next  present- 
ation and  advowson  of  a  church,  and  the  right  of  presenting 
to  the  same  then  being  vacant,  so  that  the  grantee  might 
nominate  and  present  a  fit  person  for  that  one  turn  only. 
Neither  party  presented  within  the  six  months,  and  the 
ordinary  collated  by  lapse.  The  church  became  void 
again.  Both  parties  presented :  the  clerk  of  the  grantor 
was  admitted.  The  grantee  brought  a  quare  impedit,  and 
judgment  was  given  against  him.  Six  judges  appear  to 
have  held  that  the  grant  of  the  present  avoidance  was 
void ;  *^  for,"  says  the  reporter,  who  was  one  of  tlie  six^ 
*^  it  is  a  mere  personal  thing  annexed  to  the  person  of 
him  who  was  patron  in  expectancy  at  the  time  of  the 
vacancy ;  and  also  a  thing  in  right,  power,  and  authority ; 
and  also  a  chose  in  action,  and  in  effect,  the  fruit  and 

executior 
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eiecuticn  of  the  adyowson,  and  not  any  adrowson .    And        1 827. 
yet  the  executors  shall  have  it  by  privitie  of  law^."    It  is       — 
to  be  (d>served,   that  this  was  the  case  of  a  natural        axmiui 
person.     The  expression  *^  a  mere  personal  thing,"  is      Lmcour. 
suited  to  such  a  case;  the  phrase  a  mere prebendal  thing 
would  not  be  less  suited  to  the  case  of  a  prebendary : 
tht  words  *^a  thing  in  right,  power,  and  authority," 
may  be  applied  to  a  prebendary,  a  prebendal  rights 
power,  and  authority;  the  words  ^^  the  fruit  and  exe- 
Ofition  of  the  advowson,  and  not  the  advowson,"  are 
applicable  to  either  case.     The  only  phrase  that  leads 
^o  the  exclusion  of  the  heir  or  successor  is  the  ex- 
pression *<  a  chose  in  action ; "  and  this  is  altogether 
^vmnecessary  to  the  judgment,  which  may  be  well  sup- 
XK>Tted  upon  Uie  other  expressions  used  by  the  reporter. 
3n  the  present  times,  I  apprehend,  such  a  question  would 
l)e  decided  upon  a  more  solid  and  less  technical  and 
sabde  ground,  namely,  the  prevention  of  simony. 

If  in  the  case  before  the  Court  it  be  held  that  the 
administratrix  is  entitled  to  present,  it  cannot  be  denied 
^  that  a  right  generally  annexed  to  a  prebend  will  in  the 
particular  instance  be  exercised  not  merely  by  a  person 
who  has  not  the  prebend,  but  by  a  person  claiming  as  if 
be  from  whom  the  title  is  derived,  and  who  had  the 
advowson  in  his  politic  capacity,  had,  in  fact,  held  it  in 
bis  natural  capacity.     A  decision  to  this  effect  will  be 
contrary  to  the  nature  of  the  right.     A  decision  against 
the  administratrix  will  be  contrary  to  the  general  rule 
by  which  a  void  turn  is  considered  as  a  chattel  in  the 
case  of  a  natural  person.     A  choice  must  be  made 
between  these  two  diflBculties.     In  my  opinion  the  prin- 
ciples of  law  will  be  less  violated  by  holding  that  the 
^d  turn  is  not  a  chattel  in  this  case  of  a  corporation 

O  4  sole. 
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1827.        sole,  and  thereby  giving  the  presentation  to  the  sue- 

cessor,  who  will  present  in   right  of  the  prebend  to 

aemnsi        which  the  advowson  belonirs,  than  by  holdinir  it  to  be  a 

The  Bishop  of  ?  .  . 

Lincoln.      chattel,  and  thereby  severing  the  presentation  for  this 
turn  from  the  prebend. 

If  it  be  said  that  such  a  severance  takes  place  under 
a  grant  of  the  next  presentation,  which  before  the  re- 
straining statutes  would  have  been  good  against  the 
successor  of  a  prebendary  or  bishop,  and  may  still  be 
good  against  the  grantor  himself  (as  in  the  case  of  the 
archbishops'  options,  which  take  effect  under  grants  of 
the  next  avoidance  made  by  the  bishops  of  the  pro- 
vince), and  that  in  these  cases  the  right  is  exercised 
by  a  person  in  whom  the  politic  character  to  which  the 
right  belonged,  is  not  vested,  I  answer,  that  in  those 
cases  the  right  of  the  grantee  is  derived  from  the  politic 
character  of  the  grantor,  who  is  capable  of  making,  the 
grant,  and  does,  in  fact,  make  it  in  his  corporate  capacity* 
Whereas  an  administrator  can  derive  nothing  from  the 
politic  character  of  the  intestate,  not  being  the  repre- 
sentative of  that  character,  but  of  the  person  only.  And 
although  a  right  to  present  on  the  next  avoidance  may 
be  made  a  chattel  by  the  act  of  a  party,  it  does  not 
follow  that  it  shall  become  a  chattel  by  operation  of  law. 
I  am  not  aware  that  in  any  case  the  nature  of  a  right  is 
changed  by  the  mere  operation  of  the  law  working  by 
itself  without  any  act  of  the  party.  In  the  case  of  a 
natural  person  the  nature  of  the  right  is  not  changed  by 
giving  the  presentation  to  the  executor*  It  is  only  a 
preference  of  one  representative  to  another,  the  heir  as 
well  as  the  executor  being  a  representative  of  the  de- 
ceased. It  may  be  asked.  How,  then,  does  the  executor 
become  entitled  to  rent  due  in  the  life  of  the  prebendary  ? 

I  think 
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I  thiidL  there  is  a  manifest  distinction  between  a  rent        1827. 
and  a  presentation.     The  rent  is  intended  for  the  main-        — — 

Rennkll 

tenance  of  the  prebendary ;  it  can  b6  enjoyed  and  used        agaimi 

...  The  Bishop  of 

m  his  personal  capacity  only,  and  not  in  his  politic       Lxhcolk. 

capacity.     It  is  assets  in  the  hands  of  his  executor,  and 

notliiiig  remains  to  be  done  to  giye  or  to  accompany  the 

present  right  to  receiye  it ;  whereas  a  presentation  is  an 

%t  to  be  done,  and  must  be  accompanied  by  a  right 

to  do  it. 

Thus  fiur  I  haye  treated  the  question  on  principle 
O'lly,  and  as  if  the  law  furnished  no  decision  or  autho- 
''^0^  in  favour  of  my  opinion.     But  the  case  of  a  bishop 
Hying  after  avoidance,  and  before  presentation,  does,  as 
^  tliinky  fomish  an  authority.     In  that  event  the  king  is 
^^titled  to  the  presentation,  Co.  LUU  388  a.,  as  he  is  if 
^^e  beneficed  become  void  during  the  vacancy  of  the  see. 
T'fcig  is,  however,  said  to  be  by  virtue  of  the  prerogative; 
^^K^d  so  in  one  sense  it  is,  but  the  matter  is  open  to  ob- 
rvations  similar  to  those  which  I  have  already  made 
the  case  of  the  tenant  in  capite.     It  seems  agreed 
i2X  the  king's  right  is  by  reason  of  the  temporalities 
'Vested  in  him.    A  ward,  relief,  heriot,  &c.  passed  to  the 
ecKecator,  and  were  assets  in  his  hands.     All  of  these, 
however,  were  considered  in  law  as  chattels  from  the 
^)eginning,  and  came  to  the  bishop  as  chattels.     Guar- 
dian in  chivalry  may  grant,  by  deed  or  without  deed,  the 
wardship  of  the  lands,  or  of  the  heir,  or  both,  to  another, 
^.  s.  116.      The  reason  for  the  power  of  assigning 
withoat  deed  given  by  Lord  Coke^  is,  that  tlie  wardship  is 
an  original  chattel  during  the  minority,  derived  out  of  no 
freehold.     Co.  Lit.  85  a.     If  the  turn  had  become  a  chat- 
H  it  must  have  ceased  to  be  parcel  of  the  temporalitie89 
^  must  have  vested  in  the  bishop  in  his  personal  ot 

natural 
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iotended  that  be  should  do  so.     This  opinion  or  in-        18S7. 
tendon  of  the  founder  will  be  best  carried  into  effect  by       

1     I  J.  •  .1  RlNNlLL 

holding  the  void  turn  to  be  parcel  of  the  inheritance,        against 

J  ,  ,  ,  The  Bishop  of 

ana  BO  to  pass  to  toe  successor,  because  the  successor      Likcolk. 

will  be  thereby  enabled  to  present  himself,  which  he 

cannot  do  if  the  turn  passes  to  the  executor  of  his  pre- 

deoestmr.    And  if  the  annexation  of  the  advowson  to  the 

prebend  be  considered  as  a  trust  intended  to  be  vested 

in  the  prd)endary,  and  to  be  executed  only  by  the 

pi^bendary,  this  intention  will  certainly  be  defeated  by 

^Uowiiig  an  executor  to  present.     It  is  true,  that  before 

statule  Id  &  14  Cor.  2.,   a  prebendary  might  have 

a  layman^  and  incapable  of  holding  the  benefice; 

this  was  certainly  contrary  to  general  practice,  and 

aj^reboidy  alsoi  contrary  to  the  general  policy  of  the 

w.    And  although  this  (act  may  diminish  the  weight  of 

derived  from  the  ecclesiastical  character 

a  prdiendary,  yet  it  does  not  affect  his  corporate 

^laracter  nor  the  nature  of  the  supposed  trust.     My- 

jud|gment  is  grounded  upon  that  character,  and  it  is 

^upott  consideration  of  the  nature  of  the  right,  as  vested 

in  the  politic  and  not  in  the  natural  person,  and  upon 

the  want  of  any  sufficient  reason  for  the  rule  that  has 

"picfailed,  and  must  still  prevail,  unless  altered  by  an 

luthority  superior  to  that  of  this  court  in  the  case  of 

utnral  persons,  that,  I  think,  that  rule  ought  not  to  be 

applied  to  the  case  of  a  corporation  sole,  and  that  the 

^tum  must  be  considered  as  parcel  of  the  inheritance 

paiong  to  the  successor,  and  not  as  a  chattel  severed 

froa  it  and  passing  to  the  personal  representative  of 

the  prebendary. 

Judgment  reversed. 
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Browning  and  Another  against  Aylwin  and 

Another. 


In  an  action 
against  a  sworn 
broker  of  the 
city  of  London 
for  negligence 
in  making  a 
contract,  the 
Court  will,  on 
motion,  com- 
pel him  him  to 
produce  hit 
books,  in  order 
to  enable  the 
plaintiff*  to  in- 
spect and  take 
a  copy  of  the 
contract. 


TN  November  1826  the  plaintiffs  employed  the  de- 
fendantS)  who  were  sworn  brokers  of  the  city  of 
Londotij  to  purchase  for  them  thirty-nine  casks  of  fine 
olive  oil,  then  the  property  of  one  Barto  VaUe.  The 
defendants  delivered  to  the  plaintiff  a  bought  note, 
purporting  that  defendants  bought  for  plaintiffs'  account 
the  oil  in  question.  Barto  Voile  refused  to  deliver  it, 
alleging  that  he  was  not  bound  by  any  contract  so  to  do. 
In  fact,  the  sold  note  delivered  by  the  defendants  to  Barto 
VaUcj  differed  from  the  bought  note  delivered  to  the 
plaintiffs.  The  latter,  therefore,  could  not  enforce  the 
contract,  and  they  brought  the  present  action  against  the 
defendants,  to  recover  damages  for  the  loss  which  they  had 
sustained  in  consequence  of  their  being  unable  to  enforce 
the  contract.  The  sold  note  delivered  to  Barto  Valle 
had  been  returned  by  him  to  them.  It  is  a  part  of  the 
condition  of  the  bond  entered  into  by  the  defendants 
with  the  corporation  of  the  city  of  London^  on  their 
becoming  brokers,  that  they  shall  enter  in  a  book  to 
be  kept  for  that  purpose,  all  contracts  made  by  them ; 
and  that  either  of  the  parties  to  such  contracts,  whether 
buyer  or  seller,  shall  be  at  liberty  to  inspect  the  original 
entries  of  such  contracts.  The  plaintiffs  had  applied 
to  the  defendants  for  liberty  to  inspect  their  btfoks, 
which  was  refused.    Parke  had  obtained  a  rule  nisi, 

« 

calling   upon   the   defendants  to  produce  their  books, 
in  order  that  the  plaintiffs  might  inspect  and  take  a 

copy 
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copy  of  the  original  contract  entered  in  the  defendants'        1 827* 

books-  —— 


F.  Pollock  now  shewed  cause,  and  contended  that  the 
Court  ought  not  in  an  action  against  a  party  for  ne- 
gligence, to  compel  him  to  produce  his  private  books, 
as  evidence  against  himself. 

Parie  contrk,  contended,  that  where  an  instrument 

^as  in  the  hands  of  an  opposite  party,  as  a  trustee,  the 

Court  would  compel  him  to  produce  that  instrument ; 

and  that  here  the  broker  was  a  public  officer,  and  had 

entered  into  a  bond  with  the  city  ot London  to  make' 

entries  in  bis  books  of  all  contracts,  and  to  allow  the 

parties  to  inspect  the  same.     He  cited  King  v.  King  (a), 

l^crrm  v.  Sawiders  (i),  and  TidiTs  Practice^  623.     The 

ex^try  of  a  contract  in  the  broker's  book,  signed  by  him, 

is  the  best  evidence  of  the  contract     Goom  v.  Affalo  {c) 

only  shews  that  where  there  is  no  such  entry  signed  by 

tbe  broker,  the  bought  and  sold  notes  blx^  sufficient. 

Battlet  J.  We  think  the  broker  is  the  agent  of  the 
parUes,  and  in  the  nature  of  a  public  agent,  and,  there- 
fore, that  the  parties  are  entitled  to  the  inspection  of 
the  documents. 

Rule  absolute. 

(•)  \TmoU.  666.         (h)  1  Brwl.  ^  B,  318.         (c)  6  S.fC.  117, 


Brownino 

<igainst 

Aylwik. 
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1827. 


MEMORANDUM. 

In  this  term  Thomas  Andrews^  Henry  Storks^  Edward 
Lowes,  Edward  Ludlow,  Henry  Alworth  Merewether, 
William  Oldnall  Russell,  David  Francis  Jones,  John 
Scriven,  Henry  John  Stephen,  and  Charles  Carpenter 
Bompas,  were  called  to  the  degree  of  the  Coif,  and 
gave  rings  with  the  following  nM>ttos :  the  first  seveni 
<<  More  majorum ;"  and  the  last  three>  *^  Lex  ratione 
probatur/' 


W.  MoRRANT  and  Ann  his  Wife  against  Gough, 
Devisee,  and  T.  Sandy,  as  Heir,  of  certain 
Lands,  &c.  of  Thomas  Sandy,  deceased,  (a) 

Where  a  party,    T^EBT   on  hpnd,  made  by  T.  Sandy,   whereby  he 

who  by  writing    JL-/  . 

obligatory  bound  himself  unto  the   plaintiff  Ann,    **  in  the 

penal  sum),  sum  of  202.,  to  be  paid  yearly  during  her  natural  life  (at 
self  to  pay  to  the  decease  of  the  seAd  Ann  to  return  to  the  heir  of 
nuity  oTsoTa  ^*  Sandy.)  The  declaration  averred,  that  on  the  20th  of 
d^LS'hU  ^"^'  -IforcA  1797,  T.  Sandy  died;  that  after  his  death,  viz.  on 
estates  to  tnw-    the  5th  of  September  1824,  50/.  for  two  years  and  a  half 

tees  upon  cer-  ^  "^ 

tain  trusts* 

until  his  son  should  attain  the  age  of  twenty- one  years :  Held,  that  the  estate  of  the  tmalees 

ceased  upon  the  death  of  the  son  under  the  age  of  twenty-one,  all  the  purposes  of  the  trust 

being  then  at  an  end ;  and  that  the  trustees  were  only  liable  to  pay  to  A.  B.  such  arrears  of 

the  annuity  as  became  due  before  thu  son's  death. 

(a)  The  Judges  of  this  court  sat,  as  on  former  occasions,  from  Thurtday 
the  5tli  day  of  Jtd^  to  Wednesday  the  1  Ith  day  of  JtUy  inclusive,  and  again 
from  Mondtty  the  29th  day  of  October  to  Mondmy  the  5th  day  of  November 
inclu&ive.  During  that  period,  this  and  the  following  cases  were  argued 
and  deterraiaed. 

of 


GOUGU. 
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of  the  said  jrearlj  payment  or  sum  of  20/.,  became  and        1827. 

wag  still  due  aod  in  arrear  to  tbe  plaintiffs/'  &c.      ^  

The  defendant,  Gwgh^  pleaded  (amongst  other  things),        c^ainst 

thirdly,  that  T.  Samfy  on,  &c.  made  his  will,  whereby 
he  bequeathed  to  JMaty  Sandy^  his  wife,  the  sum  of  20/. 
yearly,  during  her  natural  life,  to  be  paid  her  by  his 
tiecQtors,  from  such  of  his  estates  as  were  thereby  de« 
vised  to  them  in  trust;  and  he  appointed  the  defendant 
BuiC.Samfy  his  ^cecutors  and  trustees,  and  gave  and 
devised  to  them  all  his  freehold  and  leasehold  messu- 
ages, tenemeats,  and  lands,  &c.,  and  also  all  his  bonds, 
notes,  and  securities  for  monies,  in  trust  for  his  son, 
T.Sandy;  and  that  they,  defendant  and  C  Sandy^  should 
iwive  the  rents,  profits,  and  interests  thereof^   and 
apply  the  same  for  the  purpose  of  maintaining  and  edu- 
cating hb  SOD,  T.  Sandj/f  until  he  should  attain  the  age 
<^  twenty-one  years ;   and  the  testator  did  thereby  au- 
thoriae^  empower,  and  direct  his  said  executors,  from 
and  after  his  decease,  and  until  his  son  should  attain  the 
>ge  of  twenty-one  years,  to  manage  and  improve  the 
estate  and  fortune  of  his  said  child,  according  to  their 
discretion ;  and  that  they  should  pay  unto  and  account 
with  his  said  son  for  such  rents,  interest,  produce,  and 
improvements  as  should  arise  from  or  be  made  or  pro- 
duced from  such  estates  and  monies,  when  he  should 
attain  the  age  of  twenty-one  years ;  and  if  Mary  Sandyj 
testator's  wife,  should  be  living  when  the  son  attained 
that  age,  then  the  executors  and  trustees  should  retain 
and  hold  in  trust  as  much  of  the  testator's  estates  as 
would  secure  to  his  said  wife  the  20/.  a  year.  Averment, 
tlwt  testator's  wife  died  on  the  13th  o(  July  1794,  before 
the  testator,  and  that  he  died  on  the  20th  of  March 
^W7,  without  revoking  or  altering  his  will ;  that  the  son 

was 


GOUGH. 


208  CASES  IN  TRINITY  TERM 

1827.       was  then  living,  and  afterwards,  on,  Sic  and  before  the 
"  exhtf)iting  of  the  plaintiff's  bill,  died  under  the  age  of 

against        twenty-one  years ;    ^^  whereupon  all  the  estate,  interest, 
right,  and  title  of  the  said  C.  Sandy  and  defendant  in 
and  to  the  said  premises  in  the  will  mentioned,  the  same 
being  all  the  lands,  tenements,  and  hereditaments  whereof 
the  said  testator  was  seised  at  the  time  of  his  death,  ut- 
terly ceased  and  determined."     And  before  the  exhibit- 
ing of  the  bill  of  the  plaintifis,  to  wit,  on,  &c.,  all  the 
monies  which  at  any  time  during  the  lifetime  of  the  said 
T.  Sandi/j  the  son,  became  due  and  payable,  for  and  in 
respect  of  the  yearly  sura  of  20/.,  in  the  bond  men- 
tioned^  was  paid  and  satisfied  to  the  plaintiffs.     Repli- 
cation, that  before  the  commencement  of  this  action  and 
after  the  death  of  T.  Sandi/j  the  testator,  and  during  the 
life  of  T.  Sandy^  the  son,  to  wit,  on,  &c  defendant  had 
notice  of  the  bond  having  been  made  as  aforesaid,  and 
being  then  outstanding  in  the  hands  of  the  plainti£& ; 
and  that  the  rents,  issues,  and  profits  of  the  said  lands, 
tenements,  and  hereditaments  so  devised  to  the  defend- 
ant as  aforesaid,  arising  and  issuing  thereout,  for  and 
during  the  time  which  elapsed  between  the  death  of  the 
testator  and  the  death  of  T.  Sandy ^  his  son,  did  amount' 
to  much  more  than  sufficient  to  pay  and  satisfy  to  the 
plaintiffs  all  the  monies  which  at  any  time  during  the 
life-time  of  the  said  T.  Sandy^  the  son,  became  due  and 
payable  for  and  in  respect  of  the  said  yearly  sum  of 
20/.  in  the  bond  mentioned,  and  wherewith  the  said  debt 
in  the  declaration  mentioned,  and  the  damages  could, 
might,  and  ought  to  have  been  satisfied.     Demurrer 
and  joinder. 

Carter 


GouaiT, 
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1827.  3  &  4  fT.  4-  M.  c.l4.,  which  enacts  that  all  devises 
shall  be  deemed  fraudulent  as  against  specialty  creditors. 

against  Now  if  the  estate  had  been  devised  in  fee  to  the  de- 
fendant, the  plaintiff  would  at  any  time  have  had  a  right 
to  recover  the  annuity  out  of  the  rents  and  profits  when- 
ever received,  and  the  testator  had  no  power  to  place 
the  creditor  in  a  worse  situation  by  devising  particular 
interests.  {^LUtledah  3.  Upon  lliese  pleadings  would 
the  devisee  be  liable  personally,  or  would  the  execution 
be  against  the  land  ?]  The  heir  and  devisee  are  liable 
in  the  debet,  and,  therefore,  they  must  be  personally 

■ 

liable.  {^Littledale  J.  Not  unless  they  plead  a  false 
plea,  and  if  the  execution  is  against  the  land,  that 
cannot  affect  the  present  defendant,  who  has  nothing  to 
do  with  It] 

Carter  in  reply.  Tliis  is  not  an  ordinary  debt  coming 
within  the  provisions  of  the  3  &  4  fT.  4*  -^-  c.  14. 
There  is  no  debt  which  was  due  from  the  testator,  the 
bond  was  not  made  with  a  penalty  which  could,  on  a 
forfeiture,  become  a  debt  in  law ;  each  annual  payment 
when  it  becomes  due,  constitutes  the  only  debt,  and 
when  that  has  been  paid,  there  is  no  debt  until  the  next 
day  of  payment  annves. 

Bayley  J.  It  appears  to  me  that  the  plea  in  this 
case  is  good,  and  that  the  replication  does  not  give  a 
sufficient  answer.  The  bond  in  question  is  not  an 
ordinary  money  bond,  but  an  instrument  whereby  the 
testator  bound  his  heirs,  &c.,  to  pay  the  plaintiff  Ann 
20/.  per  annum  for  her  life.  By  a  devise  in  fee,  the 
devisee  becomes  the  haeres  factus  for  ever,  and  would 
therefore  be  liable  to   pay  the   annuity  as   long  as  it 

endured 
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endured;  but  if  t4ie  devise  be  for  a  shorter  period,  then        1827. 
the  devisee  is  only  liable  during  the  period  for  which  he  ^ 

J         1         1      •  "111  MORRAUT 

ms  made  the  heir,  and  when  he  ceases  to  have  the  estate  it        against 
descends  to  some  other  person,  and  the  obligation  passes 
along  with  it  to  tliat  person.    Had,  then,  the  present  de- 
SSendant  an   estate  in  fee?     It  appears   by  the  will  as 
stated  in  the  plea,  that  the  trustees  had  certain  duties  to 
ciischarge  until  tlie  son  should  attain  the  age  of  twenty- 
one  years ;  but  after  that  period  there  was  nothing  to 
l^e  done  by  them,  and  it  is  n  general  rule  that  a  devise 
to  trustees  ceases  as  soon  as  the  purposes  of  the  trust 
are  at  an  end.     The  provision  for  the  annuity  to  the 
wife,  if  she  should  be  living  when  the  son  attained  twenty- 
one,  was  conditional,  and  as  she  died  before  the  testator, 
the  whole  burthen  that  attached  upon  the  estate  during 
the  son's   life  had   been   discharged  when   that  event 
happened,  and  the  estate,  consequently,  would,  before 
the  commencement  of  this  action,  go  to  the  person  next 
entitled.     Inasmuch,  then,  as  the  present  claim  did  not 
attach  upon  the  estate  while  it  was  in  the  hands  of  the 
devisee,  the  action  against  him  cannot  be  maintained. 

HoLROYD  J.     It  is  perfectly  clear  that  the  trustees 

took  an  estate  only  until  the  son  died.     As  to  the  other 

point,  this  is  not  the  case  of  a  bond  with  a  penalty  which 

could  be  forfeited,  and  so  become  a  debt  in  law ;  and, 

tlierefore,  the  person  to  whom  the  land  was  given,  was 

only  bouiul  to  pay  the  amiuity  during  the  period  for 

^hich  he  had  the  land. 

L1TT1.EDALE  J.  I  am  entirely  of  the  same  opinion, 
^ere  the  trustee  took  a  particular  interest  only,  and  is 
^ot  liable  for  any  Uiing  which  accrued  due  after  tliat 

P  2  interest 
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interest  expired.  Had  the  bond  been  made  with  a 
penalty  and  became  due  in  the  lifetime  of  the  testator^ 
or  during  the  existence  of  the  interest  devised  to  the 
trustee,  he  might  have  been  liable  to  pay  the  whole; 
but  this  bond  is  for  a  sum  of  20/.  accruing  due  year  by 
year,  and  tlie  devisee  could  only  be  bound  to  pay  what 
accrued  due  in  the  time  of  the  testator,  or  during  his 
own  interest  The  statute  S&if  JV.^  M,  c,  14.  says, 
that  devises  shall  be  deemed  fraudulent  against  creditors 
of  the  testator.  The  plaintiffs  were  not  creditors  in  the 
time  of  the  testator,  and  they  have  received  all  that  for 
which  they  became  creditors  in  the  time  of  the  devisee. 
That  statute,  therefore,  does  not  affect  the  question,  and 
as  the  defendant  no  longer  has  the  land,  he  cannot  be 
charged  in  this  action. 

Judgment  for  the  defendant,  {a) 

(a)  On  Uie  subject  of  fraudulent  devises,  see  2  Wms,  Sound,  7.  n.  4. 


HoLDERNEss  Eiid  Another,  Assignees  of  Foxton, 
a  Bankrupt,  against  W.  and  J.  Collinson. 

A  wbarSnger     T^ROVER  for  flax  and  other  coods  of  the  bankrupt. 

alBua claimed    A     ,^,  .,  *       ,  .  ,   ,     ^ 

a  general  lien  Flea,  not  guilty.     At  the  trial  before  J5^j/%  J.  at 

labournge  '  ^^^  l^st  Lent  assizes  for  Yorfcy  a  verdict  was  found  for 
ljmSng.*weigh-  *^^  plaintiffs,  subject  to  the  opinion  of  this  Court  upon 
ve5j)!"Md*^"  the  following  case.  The  defendants  are  wharfingers 
warehouse  rent,  ^nd  owners  of  a  wharf  and  warehouse  at  HtilL     Fojrlon 

The  claim  for 

wharfage  was     the  bankrupt  was  a  merchant  at  HulL  and  previous  to 

admitted;  but 
as  to  the  resi- 
due, upon  a  case,  stating  that  in  Hull  such  claim  had,  in  a  great  mijority  of  instances,  been 
acquiesced  in,  but  in  others,  had  been  rejected,  and  that  the  right  had  long  been,  and  still 
was,  a  disputed  point  there:   Held,  that  the  claim  could  not  be  supported,  as  the  right  of 
general  lien  arises  out  of  an  express  or  implied  contract,  of  which  the  former  had  not  been 
made,  and  tba  latter  could  not  be  inferred  from  the  circumstances  stated  in  the  case. 

kit 
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ftiis  bankruptcy,  from  time  to  time  lancled  goods  at  the        1827. 
cJefeDdants'  wharf^  and  placed  them  in  their  warehouse,  ^ 

HoLDuurnt 

jpart  of  which  were  delivered  by  the  defendants  to  the        agawu 
%>ankrupt  before  his  bankruptcy.    At  the  time  of  Foxtan's 
VMmkruptcy  there  were  lying  in  the  defendants'  ware* 
Tumse  above  9  tons  of  flax,  848  bags,  and  20  bundles 
'of  mats,  the  property  of  Foxton.      The  flax  was  the 
remainder  of  a  larger  parcel  of  17^  tons,  which  had  been 
'anded  at  the  defendants'  whar^  placed  for  some  time  in 
their  warehouse,  and  in  part  delivered  to  Foxton  previous 
to   his  bankruptcy.     At   the  time   of  the  bankruptcy 
tliere  was  due  to  the  defendants  by  Foxton^  the  sum  of 
72/.  145.  2c/.,  which  included  not  only  the  charges  due 
lor  the  wharfage,  labourage  (which  comprises  landing, 
^Mreighing,  and  delivery),  and  rent  of  the  entire  17^  tons 
of  flax,  and  the  bags  and  mats;    but  also  charges  of 
t.lie  same  nature,  due  to  them  in  respect  of  other  goods 
^vhich  had  been  delivered  to  Foxton  beibre  his  bank- 
ruptcy.    After  that  event,  and  before  the  commence- 
Tnent  of  this  action,  the  plaintiffs  tendered  to  the  de- 
fendants the  sum  of  41/.  10;.  3J.,  which  included  the 
entire  amount  of  all  the  charges  due  to  the  defendants 
for  wharfage  generally;  and  also  all  charges  of  every 
kind  (including  wharfage,  labourage,  and  rent),  up  to 
the  time  of  the  tender,  due  to  them  in  respect  of  the 
entire  ]7j^  tons  of  flax,  and  the  bags  and  mats,  and 
demanded  of  the  defendants  the  delivery  of  the  flax  and 
bags,  and  mats  in  their  possession.     This  the  defend- 
ants refused,  claiming  a  general  lien  on  the  said  goods 
lor  wharfage,  labourage,  and  rent ;  whilst  the  plaintiff 
insisted  that  their  general  lien  extended   to  wharfage 
charges  alonie,  and  not  to  labourage  or  rent;  and  it  was 
agreed  by   both   parties,  that   it  should  be  taken  as 

P  s  proved, 


COLUKMI^. 


«1«  CASES  IN  TRINITY  TERM 

1827.        Court  will,  from  the  great  preponderance  of  instance* 

I 

„  in  which  it  has  been  acquiesced  in,  infer  that  the  parties 

HOLDKRNKSS  * 

against  in  this  case  contracted  to  have  a  general  lien.  But  it 
will  suffice  to  defeat  the  plaintiffs'  action  if  the  defend- 
ant be  entitled  to  a  lien  for  labourage;  it  is  not  necessary 
to  contend  for  the  more  extensive  claim  of  warehouse 
rent,  as  to  which,  however,  there  was  a  difference  of 
opinion  amongst  the  learned  Barons  of  the  Exchequer 
in  Rer  v.  Humphcry  (a). 

Batley  J.  The  onus  of  making  out  n  right  of 
general  lien  lies  upon  the  wharfinger.  There  may  be 
an  usage  in  one  place  varying  from  that  which  prevails 
in  another.  Where  the  usage  is  general,  and  prevails 
to  such  an  extent  that  a  party  contracting  with  a  wharf- 
inger must  be  supposed  conusant  of  it,  then  he  will  be 
bound  by  the  terms  of  that  usage.  But  then  it  should 
be  generally  known  to  prevail  at  that  place.  If  there 
be  any  question  as  to  the  usage,  the  wharfinger  should 
protect  himself  by  imposing  special  terms,  and  he 
should  give  notice  to  his  employer  of  the  extent  to 
which  he  claims  a  lien.  If  he  neglects  to  do  so,  he 
cannot  insist  upon  a  right  of  general  lien  for  anything 
beyond  the  mere  wharfage.  An  attempt  has  been  made 
to  draw  a  distinction  between  the  claim  for  labourag^^ 
and  that  for  warehouse  rent,  but  the  right  to  either  arises 
out  of  an  express  or  implied  contract,  and  the  case 
states  that  the  claim  to  both  those  items  is  a  point  in 
dispute  at  Htdl.  In  the  face  of  such  a  statement,  it  is 
impossible  to  infer  that  the  bankrupt  landed  his  goods 
at  the  defendants'  wharf  upon  the  terms  of  giving  a 
general  lien  in  respect  of  those  demands,  and  waiving 

(n)  1  M*Ltiand  ^  Young,  173. 

the 
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the  dispute.     Many  of  the  instances  of  acquiescence        1827. 

may  have  proceeded  upon  the  smallness  of  the  demand,        

a  desire  to  avoid    litigation,    or   to   have    immediate       a^'w'" 

possession  of  the  goods,  and  this  greatly  diminishes  ^'''•"''*^''* 
the  eftct  of  them.     For  these  reasons  I  think  that  tlie 
plaintifis  are  entitled  to  recover. 

HoLRovD  and  Little  dale  Js.  concurred. 

Postea  to  the  plaintiffs. 


R.  Jones  against  Fleeming  and  J.  Jones. 

A  SSUMPSIT  for  work  and  labour.  Plea,  by  Fleeming^  a,  was  em- 

Don-assumpsit,  and  notice  of  set-off  for  rtioney  paid,  keeper  by  "a"*^ 
had,  and  received,  &c. ;  by  J,  Jones^  non-assumpsit.    At  tJere^oint  «I- 
tlie  trial  before  Bwrouah  J.  at  the  last  Sprin*?  assizes  for  ^e^^uf^" »"  » 

^  10  mine,  and  be 

CormsxdL  it  appeared  that  the  defendants  were  co-pro-  ^a»  authoriaed 

.  ^*^  '  to  draw  bills  on 

prietors  and  adventurers  in  the  Friendly  and  St,  Agnes  ^;  ^or  money 

laid  out  on  ac- 

mines,  in  Cornwall.     In  Ju?ie  1824,  the  plaintiff  entered  count  of  the 

1    .  1  II  /»  ^^f  mining  com- 

mto  their  employ,  at  a  yearly  salary  ot  80/.,  as  store-  pany.    The 
keeper  of  the  S/. -^^m^s  mine,  and  as  such  was  in  the  coumed'bya* 
habit  of  drawing  bills  upon  J.  Jones  and  Son  for  the  use  nfe  payment 
of  the  mine,  which  were  discv^'Mi ted  by  Maffor.  Turner  ^^ '*»«">  ^w 

'  .^  o     ^  guaranteed  to 

and  Co.,  bankers  at  Truro.     On  the  1 7lh  of  September  ^^^  ^l  ^'-  »««! 

'  ^  C,     B.  having 

1824,*  the  defendants  wrote  and  sent  the  following  letter  been  arrested, 

^.  y  in  order  to 

to  that  firm :  "  Agreeably  to  your  request,  we  guarantee  provide  funds 
that  such  bills  as  may  hereafter  be  drawn  for  the  Friendlif  discharge,  dreir 
and  the  St.  Agnes  consolidated   mines  by  Mr.  Richard  purporting  to 
Horn  shall  be  regularly  retired,  and  he  will  produce  to  of  iTc  m^hig 

.  company,  "nie 
^ker  ditcounted  the  bill,  and  paid  the  amount  to  B.  C,  was  afterwards  compelled  to  take 
up  tbe  same  in  consequence  of  his  guaranty.  In  an  action  brought  by  wr/.agaiost  J9.  and  C 
ftr  Us  Mlary,  it  was  held  that  C  could  not  set  off  the  amount  of  tbe  bill. 

you 
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1'827.        you  at  the  time  a  letter  specifying  the  amount  required.^ 
■  At  the  end  of  September  1824,  J.  Jones  having  been  ar-* 

Jones 

against  rested  in  Cornwall,  the  plaintiiF(his  brother)  drew  and  de-» 
livered  to  «/•  Jones  the  following  bill,  directed  to  J,  Jones 
and  Son  :  "  Two  months  after  date  pay  to  my  order  the 
sum  of  120/.  for  value  received  on  account  of  Friendly 
mines."  J,  Jones  accepted  the  bill  in  the  name  of  the 
firm,  and  sent  it  to  Magor,  Turner  and  Co.,  who  dis- 
counted it,  and  he  paid  the  money  to  the  sheriff's 
officer,  and  procured  his  discharge.  -K.  Jones  when  he 
drew  the  bill  knew  to  what  purpose  the  money  was  to 
be  applied.  The  bill  having  been  dishonoured,  Fleeming 
was  called  upon  and  paid  it,  under' his  guaranty,  out  of 
his  own  funds ;  and  having  discovered  the  nature  of  the 
transaction,  in  December  1824>  dismissed  the  plaintiff 
from  his  employment.  The  plaintiff  claimed  a  year's 
salary,  for  which  this  action  was  commenced.  The 
learned  Judge  thought  that  the  defendant  Fleeming  had 
a  right  to  set  off  the  amount  of  the  bill  for  120/.  which 
the  plaintiff  had  drawn  for  the  purpose  of  paying  the 
private  debt  o{  J.Jones,  and  directed  a  nonsuit.  In  Easier 
term  a  rule  nisi  for  a  new  trial  was  obtained,  and  now 

Carter  shewed  cause,  and  contended  that  as  the 
money  produced  by  the  bill  for  120/.  was  not  applied 
to  the  use  of  the  mines,  and  the  plaintiff  R.  Jones  was 
conusant  of  and  a  party  to  the  misapplication  of  it,  he 
was  responsible  for  the  amount,  which  must  be  considered 
as  paid  to  his  use,  or  as  received  by  him  to  the  use  of  the 
defendants,  his  employers.  IBaj/la/  J.  How  can  J.  Jones 
insist  upon  a  right  of  set-ofi^  on  the  ground  that  money 
has  been  misapplied,  when  he  concurred  in  the  pay- 
ment ?]   When  the  set-off  is  relied  on  by  the  defendant 

Fleemingf 
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Fkemingf  an  innocent  party,  the  plaintiff  ought  not  to 
be  allowed  to  set  up  his  own  fraud  as  an  answer. 

Hakambf  contra,  was  stopped  by  the  Court. 


21(9 
1827. 


JONKS 

against 
FbUEMxna. 


Batlet  J.  I  think  that  there  must  be  a  new  trial  in 
Ais  case.  It  appears  that  an  order  was  made  by  the  plain- 
tiff upon  the  partnership,  but  Fleeming  alone  paid  that 
draft,  when  at  maturity,  out  of  his  own  funds.  Fleeming 
and  J.  Jone$  have  never  jointly  paid  any  money  to  the 
use  of  the  plaintiff,  and  the  payment  by  one  cannot  be 
set  off  in  this  action.  Besides,  it  appears  that  the 
money  produced  by  the  bill  was  not  in  fact  paid  to  the 
plaiDti£^  but  to  J.  Jones.  It,  therefore,  seems  to  me 
that  the  nonsuit  was  wrong,  although  the  plaintiff  by 
h'ts  share  in  the  transaction  may  have  subjected  himself 
to  a  special  action  on  the  case. 

Rule  absoluta 


Bishop  and  Another  against  Pentland. 

ASSUMPSIT   on  a  policy  of  insurance   on  goods  A  ship  having 

^  goods  on  boftrd 

warranted  free  from  average,  unless  general,  or  the  which  were  in- 

ship  should    be   stranded.     The   defendant   paid   into  runted  free 

court  49/.  lis,  lid.,  the  amount  of  the  general  average  Jnlewj^neiSi, 

on  the  goods.    The  plaintiffs  claimed  particular  average  shou'id^be*' 

stranded,  was 
cupelled  in  the  course  of  her  voyage  to  put  into  a  tide-harbour,  and  was  there  moored 
^loogude  a  quay,  in  the  usual  place  for  ships  of  her  burden.  It  became  necessary,  in  addition 
to  the  usual  moorings,  to  fasten  her  by  tackle  to  posts  on  the  shore,  to  prevent  her  falling 
^"^  upon  the  tide  leaving  her.  Tbe  rope  with  which  she  was  so  fastened,  not  being  of 
"^Soent  strength,  broke  when  the  tide  left  the  vessel,  and  she  feU  over  upon  her  side,  and 
^^  thereby  stove  in  and  greatly  injured :  Held,  that  this  was  a  stranding  within  the 
'■^^tningof  that  word  in  the  policy,  and  that  the  underwriters  were  liable  for  a  partial  loss, 
altliott^  the  stranding  might  have  been  occasioned  remotely  by  the  negligence  of  the  crew- 
in  not  pr^Tidiog  a  rope  of  sufficient  strength  to  fkiten  the  ?essel  to  the  shore. 

and 
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Bishop 
ag4iinsi 

FXVTLAIID. 


and  a  partial  loss.  At  the  trial  before  HuUock,  Baron,  at 
the  last  Spring  assizes  for  Lancaster^  a  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  on 
the  following  case : 

On  the  21st  oi  November  1824,  the  ship  on  which  the 
goods  were  loaded  was,  whilst  proceeding  on  her  voyage, 
necessarily  obliged  to  go  into  the  harbour  of  Peely  in 
the  Isle  of  Marty  which  is  a  tide  harbour,  and  dry  every 
tide.  She  was  brought  in  by  some  fishermen  belonging 
to  Peelj  who  had  gone  out  to  her  assistance,  and  under 
whose  directions  she  was  moored  alongside  tlie  quay 
whei^  ships  of  her  burthen  and  build  coming  into  the 
harbour  of  Peel  usually  are  moored,  and  in  as  safe  a 
situation  as  could  be  found.  The  ship  was  very  8bar(> 
built,  which  rendered  it  necessary  in  addition  to  th^  usual 
moorings,  to  lash  her,  by  a  tackle  fastened  to  the  mast, 
to  posts  upon  the  pier,  to  prevent  her  falling  over  upon 
the  tide  leaving  her.  For  this  purpose,  J.  Saj/Ie,  one  of 
the  fishermen,  and  acting  as  pilot,  asked  the  mate  of 
the  vessel  for  a  rope,  who  gave  him  one,  and  which 
rope  one  of  the  witnesses  stated  that  the  mate  informed 
him  was  a  new  rope,  though  the  witness  did  not  see  it. 
The  fisherman  objected  to  it,  stating  that  it  was  in- 
sufficient for  the  purpose  intended ;  to  which  objection 
the  mate  replied,  "  that  it  was  sufficient  to  drag  the 
mast  out;"  and  the  rope  was  thereupon  made  use  of  in 
lashing  the  vessel  to  the  pier.  The  state  of  the  harbour 
where  the  vessel  lay  would  have  had  no  effect  upon  her 
if  she  had  been  properly  lashed ;  and  she  would  have 
sustained  no  damage  in  the  harbour  if  the  rope  and 
lashing  had  not  given  way,  and  which  rope  was  used 
contrary  to  the  opinion  of  J.  Saj/le,  the  fisherman.  On 
the  morning  of  the  23d  November^  when  the  tide  was 
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out,   the  tackle  by  which  the  ship  was  lashed  to  the        1827. 
posts  broke,  and  the  ship  fell  over  upon  her  side,  by        — — 

Bniior 

which  she  was  stove  in,  and  greatly  injured.     But  for     ^agahuf 
the  breaking  of  the  tackle,  the  ship  would  have  re- 
mained in  the  same  situation  that  sliips  usually  are  in 

Ped  Harbour  dmng  ebb,  and  no  accident  would  have 

occurred. 

jP.  Pollock  for  the  plaintiff.  The  ship  was  stranded 
vithin  the  meaning  of  that  word  in  the  policy ;  and  if 
80,  the  underwriters  are  liable,  although  the  stranding 
may  have  •been  caused  by  the  negligence  of  the  crew. 
Bust  T.  The  Royal  Exchange  Assurance  Company  (a),  and 
Walker  r.  Maiiland{b\  are  authorities  to  shew  that  the 
underwriters  on  a  policy  of  insurance  are  liable  for  a  loss 
arising  immediately  from  a  peril  insured  against,  but 
Kinotely  from  the  negligence  of  the  master  and  ma- 
riners. Then,  il*  the  property  insured  in  this  case  was 
damaged  by  a  peril  insured  against,  viz.  from  coming 
in  contact  with  the  salt  water,  although  that  may  have 
been  remotely  occasioned  by  the  negligence  of  the  crew, 
the  underwriters  are  liable.  Carruthers  v.  Sydebotham  (c) 
is  expressly  in  point.  There  a  pilot  having  charge  of  a 
ihip,  negligently  run  her  aground,  and  that  was  held  to 
be  a  loss  by  stranding.  So  in  Barren/)  v.  Bell{d\  where 
Id  the  course  of  the  voyage  the  ship  was  by  tempestuous 
weather  forced  to  take  shelter  in  a  harbour,  and,  in 
entering  it,  struck  upon  an  anchor,  and  being  brought 
to  lier  moorings,  was  found  leaky  and  in  danger  of 
sinking,  and  on  that  account  was  hauled  with  warps 


(n)  ^B.^A.  73.  (6)  5  B.  ^  -rf.  171. 

(e)  ^U.iS.  77.  {d)  43.^0. 736. 


higher 
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1827.        higher  up  the  harbour,  where  she  took  the  ground,  and 
^  remained  &st  there  for  half  an  hour,  it  was  held  that 

Bishop 

agamtt        tilis  was  a  stranding  within  the  meaning  of  the  policy. 

Pbmtlakd* 

Kaye  contra.     There  was  not  any  stranding  within 
the  meaning  of  the  policy,  and  if  there  was,  it  was  oc- 
casioned by  the  negligence  of  the  crew ;   and  the  under- 
writers, therefore,  are  discharged.     This   case   differs 
from  Carruthers  v.  Sydebotham  {a\  t>ecause  there  the 
vessel  was  moored  contrary  to  the  usual  way,  out  of  the 
usual  place,  and  against  the  express  orders  of  the  hai^ 
bour-master;  but  here  the  vessel  was  moored  in  the 
usual  way  and  in  the  usual  place.     It  is  quite  clear,  that 
the  mere  taking  of  the  ground  in  the  ordinary  course  of 
the  voyage  is  not  a  stranding  within  the  meaning  of  the 
policy ;  Heame  v*  Edmunds  (b).     Besides,  the  vessel  in 
this  case  fell  over  by  the  breaking  of  the  rope.   The  sup- 
posed stranding,  therefore,  was  occasioned  not  by  a  peril 
of  the  sea,  but  by  the  breaking  of  the  rope.     In  nurnip- 
son  V.  Whitmore  {c)  a  ship  was  hove  down  on  the  beach, 
within  tlie  tide-way,  to  repair;  the  tide  knocked  away  the 
shores  which  supported  the  vessel,  and  she  was  thereby 
bilged   and    damaged ;    and  this  was  held  not    to  be 
a  loss  by  the  perils  of  the  sea.     That  case  is  in  point  to 
shew  that  the  vessel  going  over  in  this  case  was  not 
occasioned  by  a  peril  of  the  sea,  but  by  the  breaking 
ef  the  rope,  which  was  not  a  peril  insured  against* 

F.  PoUocJc  in  reply.  Thompson  v.  JVIiitmore  is  at  vari- 
ance with  a  later  decision  of  this  court  in  Fletcher  v.  /«- 
glis{d).     In   that  case   a  transport,   in   the   service  of 

(a)  4  Jf.  tf  S.  77.  {b)  1  ^rod,  ^  JSing.  388. 

j(c)  3  Taunt,  227.  (rf)  2  B,  i'  A.  315. 

govern- 
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governmenti  was   insured   for   twelve   months,   during        1827. 
which  time  she  was  ordered  into  a  dry  harbour,  the  bed  ' 

Bishop 

of  which  was  uneven,  and  on  the  tide  having  lefl  her  she  agmnsi 
received  damage  by  taking  the  ground ;  and,  after  argu- 
ment and  time  taken  for  consideration^  that  was  held 
to  be  a  loss  by  a  peril  of  tlie  sea.  In  Rayner  v.  God' 
mmd{a)j  during  the  voyage  of  a  ship  upon  an  inland 
navigation,  it  became  necessary,  in  order  to  repair  the 
navigation,  to  draw  off  the  water ;  and  the  ship  having 
been  placed  in  the  most  secure  situation  that  could  be 
found,  when  the  water  was  drawn  off,  went  by  accident 
upon  some  piles,  which  were  not  previously  known  to 
be  there ;  it  was  held  that  this  was  a  stranding  within 
the  usual  memorandum  in  the  policy,  the  accident  hav- 
ing happened  not  in  the  ordinary  course  of  the  voyage. 
So  here  the  loss  happened  from  the  breaking  of  the 
rope,  which  was  an  unforeseen  accident,  not  in  the  ordi- 
nary course  of  the  voyage. 

Bayle7  J.  There  are  two  questions  in  this  case. 
First,  Was  the  ship  stranded?  and,  secondly,  if  it 
was,  Was  there  such  negligence  in  the  master  and 
marmers  of  the  vessel  as  to  exonerate  the  under- 
writers from  the  loss?  The  cases  of  Busk  v.  The 
Boj/al  Exchange  Assurance  Company  {b)  and  Walker  v. 
Mailland{b)y  establish  as  a  principle,  that  the  under- 
writers are  liable  for  a  loss,  the  proximate  cause  of 
which  is  one  of  the  enumerated  risks,  though  the  remote 
cause  may  be  traced  to  the  negligence  of  the  master  and 
mariners.  Assuming,  therefore,  that  those  who  had  the 
care  of  the  ship  were  guilty  of  negligence,  in  not  pro- 
Co)  SB.^A.  225.  (6)  5  P.  cj  ^.171. 

•viding 
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1827.  viding  a  rope  of  sufficient  strength  to  fasten  the  vessel  to 
•"■^""  the  shore,  and  that  their  negligence  was  the  remote 
aouijut  cause  of  the  loss,  still,  if  the  proximate  cause  was  a 
peril  insured  against,  the  plaintiffs  are  entitled  to  re* 
cover*  Then,  Was  this  ship  stranded  ?  A  stranding  may 
be  said  to  take  place  where  a  ship  takes  the  ground,  not 
in  the  ordinary  course  of  the  navigation,  but  by  reason 
of  some  unforeseen  accident;  and  that  rule  is  consistent 
with  the  decision  in  Heame  v.  Edmunds  (a).  In  Car-- 
rtUhers  v.  Sydebotham  {b)  a  ship  fastened  by  a  rope  to  the 
shore  fell  over  on  her  side  when  the  tide  left  her,  and 
that  was  held  to  be  a  stranding;  and  in  a  subsequent 
case  of  Rayner  v.  Godmond  {c\  it  was  held,  that  a  ship 
taking  the  ground  from  accident,  and  not  in  the  ordi« 
nary  course  of  the  voyage,  was  a  stranding.  Did 
the  vessel  in  this  case  take  the  ground  in  the  ordinary 
course  of  navigation,  or  from  an  unforeseen  accident? 
It  appears  that  she  was  obliged  to  go  into  a  tide  harbour, 
which  was  dry  every  tide,  and  was  there  fastened  by  a 
rope  to  posts  on  the  shore,  to  prevent  her  going  over. 
Upon  the  ebbing  of  the  tide,  the  rope  not  being  suffi- 
ciently strong,  gave  way,  and  the  vessel  fell  over  upon 
her  side.  I  think,  that  so  long  as  the  vessel  was  on 
the  ground,  and  lashed  to  the  posts  oh  shore,  she  was 
not  stranded ;  but  when  she  fell  over  on  her  side,  and  lay 
on  the  ground  in  that  position,  she  was  stranded.  The 
falling  over,  then,  was  not  in  the  ordinary  course 
of  the  voyage,  but  in  consequence  of  an  unforeseen 
accident,  out  of  the  ordinary  course  of  the  voyage,  viz. 
the  breaking  of  the  rope. 

(rt)  1  Z?rorf.  4-  B,  388.  (6)  4  M,  ^  S,  77.    *      (c)  53.^  A.  225. 
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HoLROTD  J.     It  seems  to  me  that  in  this  case  there       1S27. 
was  a  stranding  within  the  meaning  of  the  policy.    It       """"" 

Bishop 

is  clearly  established,  that  if  there  be  an  actual  strand-  ^against 
iog^  although  it  arise  from  the  negligence  of  the  master 
ind  mariners,  the  underwriters  are  liable.  Here  the 
damage  accrued  in  consequence  of  the  vessel's  falling 
over  and  taking  the  ground.  That  falling  over  was  caused 
by  an  accident  not  in  the  usual  course  of  navigation.  I 
think,  therefore,  that  the  vessel  was  stranded  within  tlie 
meaning  of  the  policy,  and  that  the  plaintiff  are  entitled 
to  recover. 

LiTTLEDALE  J.     There  seems  to  be  some  contrariety 

of  opinion  as  to  the  meaning  of  the  term  stranding. 

That  term,  in  its  ordinary  sense,   means   taking   the 

ground,  or  being  on  the  strand,  but  that  is  not  the  mean- 

mg  of  the  word  in  a  policy  of  insurance.     For  this 

vessel's  taking  the  ground  in  the  first  instance  was  not  a 

stranding  within  the  meaning  of  the  policy.     I  think  it 

immaterial  whether  a  vessel  takes  the  ground  when  she 

is  in  the  course  of  or  at  the  end  of  a  voyage.     But 

when  a  vessel  is  on  the  ground,  or  strand,  in  such  a 

situation  as  she  ought  not  to  be  in  while  prosecuting  the 

voyage  on  which  she  is  bound,  that  is  a  stranding  within 

the  meaning  of  the  policy.     In  Heame  v.  Edmunds  (a), 

the  taking  the  ground  was  no  more  than  was  usual 

with  vessels  of  the  same  class  proceeding  up  the  river  to 

Cork,     When  the  vessel  was  on  the  ground,  she  was 

in  that  situation  in  which  such  a  vessel  proceeding  on 

that  voyage  usually  is  in  the  river  when  the  tide  is  low. 

So  here,  as  long  as  the  vessel  lay  on  the  ground  fastened 

to  the  shore  by  the  rope,  she  was  not  stranded;   but 

when  the  rope  broke,  and  she  fell  over  on  her  side,  and 

(a)  IB,4:B.3B9. 

Vou  VII.  Q  Wy 
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lay  on  the  ground,  in  that  position  I  think  she  was 
stranded  within  the  meaning  of  the  policy,  because  she 
then  ceased  to  be  in  a  situation  in  which  a  vessel  driven 
by  stress  of  weather  into  the  port  otPeele  usually  is. 

Postea  to  the  plaintiflT. 


The  King  against  The  Inhabitants  of  Lytchet 

MaTRA  VERSE. 


A  pauper, 
twenty  yean 
of  age,  whoie 
father  was  set- 
tled in  the 
pariah  of  A^i 
contracted 
to  aenre  the 
captain  of  a 
ahip  two  sum- 
mers and  a 
winter.     He 
continued  in 
the  service 
until  he  at- 
tained twenty- 
one  years  of 
age;  but  before 
that  time  his 
father  acquired 
a  settlement  in 
another  parish : 
Held,  that  the 
pauper  was  not 
emancipated 
before  he  at- 
tained the  age 
of  twenty-one, 
and,  conse- 
quently, that 
his  settlement 
followed  that  of 
his  father. 


TTPON  appeal  against  an  order  of  two  justices, 
whereby  J.  Orchard  and  his  wife  were  removed 
from  the  parish  of  Lytchet  Matraverse^  in  the  county  of 
Dorset^  to  the  parish  of  Saint  James^  in  the  town  and 
county  of  PooUy  the  sessions  quashed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case :  — 

The  pauper  never  acquired  any  settlement  in  his  own 
right :  his  father  was  settled  in  the  parish  of  Lytchet 
Matraverse ;  and  whilst  he  was  so  settled,  the  pauper 
hired  himself  by  contract  to  serve  for  two  summers  and 
a  winter  on  board  a  ship  trading  to  Newfoundland,  In 
the  month  of  February  or  March  1816,  being  then 
twenty  years  of  age,  he  entered  upon  that  service,  in 
which  he  continued  during  the  stipulated  time.  There 
was  no  evidence  that  the  father  exercised  any  control 
over  him  during  the  period  of  his  service.  He  attained 
his  age  of  twenty-one  years  before  his  return  from  the 
voyage.  Shortly  after  he  had  left  this  country,  and 
before  he  had  attained  his  age  of  twenty- one  years,  his 
father  acquired  a  settlement  in  the  parish  of  St.  James^ 
in  the  town  and  county  of  Poole.  On  the  pauper's  re- 
turn from  Newfoundland^  he  went  to  reside  in  his  father's 
house,  who  before  that  time  had  left  Poole  and  returned 

to 
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Lfj/tcket  Matraverse.    After  a  few  weeks  he  left  his  ]  827. 

£itber's  residence,  and  lived  with  his  sister,  workinir  on  — — 

1.     ,                 1               .  ITieKiwo 

is  own  account  as  well  then  as  during  his  residence  against 

The  Inhabit- 

ith  bis  father.     The  sessions  were  of  opinion  that  the  ants  of 

jpanper  was  emancipated  at  the  time  when  his  father  Maxratsmc 
the  settlement  in  Poole. 


Bantam  in  support  of  the  order  of  sessions.     The 
pauper  was  emancipated  at  the  time  when  his  father 
gained  a  settlement  in  the  parish  of  St.  James^  Poole. 
For  when  he  was  only  twenty  years  of  age  he  had  entered 
into  a  contract  to  serve  for  two  summers  and  a  winter, 
aod  he  served  for  the  stipulated  time.  The  pauper,  there- 
fore^ contracted  a  relation  which  wholly  and  permanently 
excluded  the  parental  control  during  his  minority,  and 
&jr  V.  fVilminglon  (a)  is  an  authority  to  shew  that  he  was 
thereby  emancipated.     In  Rex  v.  Rotherfield  Greys  (6), 
Bm/Uy  J .9  speaking  of  a  soldier,  says,  '^  If  he  had  re- 
mained in  the  army  till  the  age  of  twenty-one  years,  his 
emancipation  would  undoubtedly  relate  back  to  the  time 
of  his  enlistment."  So  in  this  case,  the  emancipation  re- 
lates back  to  the  time  of  the  contract,  and,  consequently, 
the  settlement  of  the  pauper  did  not  shift  with  that  of  his 
father. 

Bond  and  Gambler  contra.  The  pauper's  eman- 
cipation does  not  relate  back  to,  and  is  not  spread  over 
the  whole  period  of,  his  absence.  The  doctrine  of 
rdation  is  confined  to  those  cases  in  which  the  son 
contracts  an  engagement,  which  wholly  and  permanently 
exdades  the  parental  control.     This  is  not  a  case  of 

(«)  SB  iA.  525.  (b)  I  B.iC.  348. 

Q  2  that 
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I827*        that  description.     Rex  v.  Cawhoneybume {a)  only  shews 
that  the  pauper  became  emancipated  when  she  attained 

The  KiHG 

agcunu        twenty-one,  but  not  from  the  time  when,  being  under 

The  Inhabit- 

mnts  of  age,  she  ceased  to  be  part  of  her  father's  family.  Rex 
>[ATSAvimti.  V.  Uckfield  (J)  shews  that  a  child  being  away  from  his 
father,  and  having  a  separate  provision,  is  not  thereby 
emancipated.  The  dictum  of  Bayleif  J.  in  Rex  t. 
Rotherfield  Greys  {c)  is  the  only  authority  to  shew  that 
the  doctrine  of  relation  applies  to  the  subject.  That  was 
the  case  of  a  soldier,  and  is  very  different  from  the 
present.  He  had  enlisted  for  life,  and  by  his  enlistment 
put  himself  wholly  under  the  control  of  the  crown. 
The  king  is  pater  patriae.  His  authority  is  paramount 
to  that  of  the  subject,  and  wholly  supersedes  it  But 
between  subject  and  subject  the  case  is  different.  Where 
the  child  enters  into  an  engagement  with  a  subject, 
the  parental  authority  is  delegated,  and  not  wholly 
destroyed.  If  it  was  held  to  be  wholly  annihilated, 
then  it  would  follow  that  about  one  third  of  the  poorer 
part  of  the  infant  population  of  the  country  would  be  in 
a  situation  entirely  independent  of  parental  control. 
The  present  case,  therefore,  is  not  one  in  which  the 
engagement  is  inconsistent  with  the  relation  of  father 
and  child.  But  iJ^o;  v.  Huggate{d)  is  an  authority  to 
shew  that  the  pauper  in  this  case  was  not  emancipated 
before  he  attained  the  age  of  twenty-one  years.  There 
the  relation  contracted  was  that  of  master  and  apprentice. 
The  apprentice  was  bound,  and  served  till  the  age  of 
*  twenty^one.     He  could  not  gain  a  settlement  by  that 

service,  because  it  took  place  in  a  parish  where  his 
master  resided  under  a  certificate.  But  the  certificate 
did  not  alter  the  nature  of  the  engagement,  the  only 

(a)  10  Eatt,  89.  {b)  5  M.  ^  S.  SI  4. 

(c)  lB.iC.54S.     .  (rf)  2^.4^^.58?. 

effect 
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^sfiect  of  a  certificate  being  to  protect  some  particular        1827. 
Irish,  and  not  to  prevent  parties  contracting  as  servants 


^)r  apprentices.     It  was  in  that  case  urged  in  argument        agamst 

The  InhaUt- 

^at  the  relation  was  inconsistent  with  the  father's  au-        ants  of 
thority.     But  the  Court  held,  that  during  the  whole   MAtKATiMi. 
time  of  the  son's  service,   his   domicile  continued  to 
be  in   his    father's    house.      There,   indeed,    the  son 
occasionidly  visited   the  father;    but  those  were  visits 
of  mere  indulgence,  which  could  not  aiFect  the  question 
of  settlement  or  domicile.     He  was  virtually  absent  from 
his  Other's  house  during  the  whole  of  his  service.     In 
the  present  case  the  son  was  actually  absent ;  but  such 
absence  does  not  occasion  any  change  of  domicile ;  for  ^ 
a  minor  cannot,  except  under  the  provisions  of  some 
positive  law,  change  his  domicile  at  all;   conjuges  et 
liberi,    qnamquam   alibi    forte    agentes,     tamen    apud 
maritos  parentesque  domicilium  habere  videntur,  Huber. 
lib.  5.  tit.  1.  s.  45.     His  domicile,  even  when  he  was  in 
Newfoundland,  continued  to  be  in  England ;  and  if  in 
England,  where  was  it  but  in  his  father's  house  ? 

Bayley  J.     The  question  in  this  case  is,  whether  at 

the  time  when  the  father  gained  a  settlement  in  the  parish 

of  Saint  James,  Poole,  the  pauper  was  emancipated  ? 

If  he  was  not,  then  his  settlement  would  shift  with  that 

of  his  father.     The  father  was  settled  in  the  parish  of 

Ljftchet  Matraverse,  and  whilst  he  was  so  settled,  the 

pauper,  his  son,   being  then  a  minor,   hired  himself 

to  serve  for  two  summers  and  a  winter.     He  entered 

into,  and  continued  in  the   service   until   he  attained 

twenty-one  years  of  age,  but  before  he  had  attained 

that  age  his  father  had  acquired  a  settlement  in  PooHe. 

There  can  be  no  doubt  that  the  settlement  of  a  son, 

if  be  have  none  of  his  own,  shifts  with  that  of  the  parent 

Q  3  so 
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1827*       so  long  as  the  son  continues  part  of  the  parent's  family. 
"  When  he  ceases  to  constitute  part  of  the  parent's  fiuniiy^ 

The  Kino 

againsi        he  IS  emancipated.     The  different  instances  of  eman- 

The  Inhabit- 
ants of        cipation  put  by  Lord  Kenyon  in  Rex  v.  Offchurch  {a\  and 

MATEAV1KS&   -B^^  V.  Witton  cum  Twambrooks  {b\  and  recognised  by 
Lord  EUenborough  in  Bex  v.  UcJefield  {c\  are  the  child's 
attaining  its  full  age,  or  being  married,  or  gaining  a 
settlement,  or,  as  in  the  case  of  the  soldier,  cdtitracting 
a  relation  inconsistent  with  the  idea  of  his  being  in  a 
subordinate  situation  in  his  father's  family.     In  Rex  t. 
Roach  {d)j  Lord  Kenyan  qualified  what  he  was  reported 
to  have  said  as  to  a  son's   being  emancipated  on  at- 
taining the  age  of  twenty-one  years,  by  limiting  that 
observation  to   cases  where  the   son   at  that  age  was 
severed  from  his  father's  family;  and  then  adverting  to 
the  case  of  the  soldier,  he  observes  that  the  soldier  had 
ceased  to  be  under  the  control  of  his  parents,  and  had 
become  subject   to  the  control  of  others ;  and  that  as 
he  did  not  return  to  the  father  until  after  he  was  of  age, 
the  case  was  thought  too  clear  for  argument.     It  is  in- 
sisted that  this  case  falls  within  the  fourth  class  of  cases 
mentioned  by  Lord  Kenyan^  and  that  the  pauper,  as  soon 
as  he  entered  into  the  contract,  like  the  soldier  who  had 
enlisted,   was   emancipated,  because  he   had  subjected 
himself  to  the  control  of  others,  and  continued  so  subject 
until  he  bad  attained  twenty-one.     But  there  is  this  dis- 
tinction between  the  case  of  the  soldier  and  the  present : 
the  soldier,  by  enlisting,  became  subject  to  an  autho- 
rity paramount  to  that  of  his  parent :  here  the  pauper, 
by  contracting  to  serve  the  owner  or  captain  of  the  ship, 
subjected  himself  to  an  authority  not  paramount,  but 
subordinate  to  that  of  his  parent;  for,  by  the  law  of 

(a)  3  T.  1{.  1 M.  (6)  3  T.  JR.  355. 

(c)  5  M,  ^  S.  216.  (r/)  6  r.  jR.  247. 
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JBngUmdi  tbe  parental  authority  continues  until  the  son        1827. 
the  age  of  twenty-one.      This    distinction  is        — 

The  Kmo 

out  by  Holrq^  and  Best  Js.  in  Rex  v.  Rother*        agamu 
Grejfs{a):  tbe  latter  there  says,  ^^  By  the  general        ants  of 
']f)olicy  of  the  law  of  England  the  parental  authority  con-    maiIj!^" 
-^Dues  until  tbe  child  aitains  the  age  of  twenty-one  years ; 
lE)ot  the  same  policy  aUo  requires,  that  a  minor  shall  be 
at  liberty  to  contract  an  engagement  to  serve  the  state. 
When  such  an  engagement  is  contracted,  it  becomes 
iaconsisteot  with  the  duty  which  he  owes  to  the  public^ 
that  tbe  parental  authority  should   continue. "    Zazw* 
f^ence  J.  in  Rex  v.  Roach  {b)   seems   to   take  the  same 
view  of  the  subject,  and  to  consider  the  authority  of  the 
state  paramount  to  that  of  the  parent  so  long  as  the 
minor   continues  in  the  public  service,   but  as   soon 
wks   he   leaves  it,   then  the   parental  authority  is    re- 
stored.    He  there  says,    ^'  In  the  case  of  the  soldier, 
%}b%  son  was  enlisted  when  he  was  under  age,  and  if  he 
liad  returned  home  before  he  was  twenty-one,  he  would 
liave  been  considered  as  part  of  his  father's  family ;  or, 
if  be  bad  quitted  the  army  before  twenty-one  without 
returning  home,  the  father  might  have  reclaimed  him  by 
suing  out  a  habeas  corpus."   Blackstone^  in  his  Com* 
nentariesj  vol.i.  p.  453.  says,    "  The  legal  power  of  a 
father  over  the  persons  of  his  children  ceases  at  the  age 
of  twenty-one,  for  they  are  then  enfranchised  by  arriv- 
ing at  the  years  of  discretion,  or  that  point  which  the 
law  has  established,  when  tbe  empire  of  the  father  or 
other  guardian  gives  place  to  the  empire  of  reason.  Yet, 
till  after  that  age  arrive,  the  empire  of  the  father  continues, 
evea  after  bis  death ;  for  he  may  by  his  will  appoint  a 
guardian  to  his  children.     He  may  also  delegate  part  of 

(a)  1  -».  4  C.  348.  (b)  6  T.  R.  254. 

Q  4.  his 
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1827.       hi^  parental  authority,  during  his  life,  to  the  tutor  or 
""■^       schoolmaster  of  his  child,  who  is  then  in  loco  parentis. 
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agamsi  and  has  such  a  portion  of  the  power  or  the  parent  com- 
ants  of  mitted  to  his  charge,  viz.  that  of  restraint  and  correction, 
as  may  be  necessary  to  answer  the  purposes  for  which  be 
is  employed."  It  appears,  then,  that  in  ordinary  cases 
the  authority  of  a  father  over  his  child  continues  until 
the  age  of  twenty-one.  But  the  case  of  a  soldier  is  aii 
exception  from  the  general  rule.  For  an  infant  may  by 
law  enlist,  and  become  bound  to  serve  the  state ;  and  if 
he  does  contract  to  serve  and  the  state  adopt  him'  as 
their  servant,  that  adoption  severs  him  from  his  Other's 
family,  .  and  he  then  becomes  subject  to  the  para- 
mount control  of  the  state.  In  Rex\.  Wobum{ci)^  the 
son  enlisted  at  the  age  of  sixteen  into  the  same  regi- 
ment of  militia  in  which  his  father  served,  and  lived  with 
him  to  the  age  of  twenty-three.  Lord  Kenyon  thought  as 
he  lived  in  his  father's  family,  the  parent's  control  was  not 
altogether  destroyed,  the  guidance  and  direction  of  the 
child  to  a  certain  extent  not  being  inconsistent  with  the 
occasional  military  situation  in  which  he  was.  He  seems 
to  have  thought  that  such  a  person  might  be  subject  to 
a  double  control.  So  in  this  case,  if  the  ftther  did  not 
interfere,  the  son  might  be  subject  to  the  control  of  his 
master  whom  he  had  contracted  to  serve,  but  being  part  of 
his  father's  family,  and  subject  to  his  paramount  autho- 
rity, the  latter  might  have  claimed  his  services  at  any  time 
before  he  attained  the  age  of  twenty-one  years.  But  in 
tlie  case  of  a  minor  who  enters  into  the  army,  the  state 
will  be  entitled  to  his  services,  and  against  the  public 
the  father  cannot  claim  tliem.  Considering  the  prin- 
ciple upon  which  a  minor  who  enlists  as  a  soldier  be- 
comes emancipated  to  be,  that  he  thereby  contracts  a 

• 

(a)  8  T.  /?.  479. 

relation 
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18S7-  which  he  held  at  the  rent  of  SL  5i.,  and  died  tha«  on 
"""^  the  9th  of  June  1782;  that  previous  to  the  said  Hugh 
agamn         Williams's  death,  he  made  a  will,  dated  the  Sd  of  Mtn/ 

The  Inhabifc- 

aatt  of  1782,  bequeathing  all  his  personal  estate  and  effects,  sab« 
AEN*  ject  to  the  payment  of  some  small  legacies,  to  his  daughter, 
the  said  Elizabeth  Hughes  before  named,  and  appointed 
her  sole  executrix  thereof;  that  Elizabeth  Hughes  con- 
tinued to  reside  at  Peny  Cwin  from  the  time  of  her 
father's  death  until  the  time  of  her  marriage  as  after  men- 
tioned ;  that  Hugh  Prichard,  the  pauper's  father,  never 
saw  Hugh  Williams ;  that  the  first  time  Hugh  Prichard 
saw  the  said  Elizabeth  Hughes  was,  when  on  her  return, 
after  taking  her  land;  that  on  the  27th  o(  Jubf  1782, 
Hugh  Prichard  married  Elizabeth  Hughes^  and  there- 
upon went  to  reside  with  her  at  Peny  Cwin,  where  they 
continued  many  years ;  that  Elizabeth,  the  wife  of  Hugh 
Prichard^  proved  her  father's  will  on  the  2SdofJlf(flry 
1783;  that  Hugh  Williams  never  paid  any  taxes 
in  Aberdaron,  nor  did  Elizabeth  Hughes  while  sole,  nor 
•  Hugh  Prichard  after  his  marriage  (except  county-bridge 

rate),  until  after  the  year  1795,  and  \h2X  Hugh  Prichard 
never  paid  more  rent  for  Peny  Cwin  than  7/.  185, 

The  sessions  confirmed  the  order  of  removal,  subject 
to  the  opinion  of  this  Court  as  to  the  correctness  of 
that  conclusion  upon  the  evidence  as  stated. 

BusseU  Serjt.  in  support  of  the  order  of  sessions. 
The  case  states  that  the  first  time  Hugh  Prichard  saw 
Elizabeth  Hughes  was  on  her  return  from  taking  her 
land.  She  took  the  land  clearly  before  her  marriagey 
and  probably  within  forty  days  of  her  father's  death ; 
but  if  she  took  it  before  her  marriage,  the  estate 
which  she  took  as  executrix  being  thereby  surren- 
dered, she  had  no  estate  which  would  vest  in  her  hus- 
band. 


YmrSCTMHAK- 
AftV. 
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band,  m>  as   to  give  him  a  settlement.     In  Rex  y.        1827. 
BmingUm  (<i),  the  wife,  before  marriage,  had  purchased        

The  KiKa 

a  lease  for  years,  and  that  having  vested  by  operation  of        against 
law  in  her  husband,  he  was  held  to  gain  a  settlement  by        ants  of 
forty  days'  residence  upon  it ;  but  here  die  wife  was  only 
teDsot  from  year  to  year. 

R,  V.  Richards  contr^.  Rex  v.  Stone  {b)  is  an  authority 
to  shew  that  there  is  no  distinction  in  this  respect 
between  a  lease  for  years  and  a  lease  from  year  to  year. 

Batlet  J.  The  wife  in  this  case  was  executrix  of  a 
tenant  from  year  to  year.  Rex  v.  Sione  shews  that  an  exe- 
cutor of  a  tenant  from  year  to  year  of  an  estate  under  10/. 
a  year  may  gain  a  settlement  by  residing  on  it  forty  days. 
If)  therefore,  the  wife  took  the  interest  as  executrix,  and 
in  that  character  became  tenant  from  year  to  year  and 
inarried,  a  settlement  would  be  gained  by  her  husband. 
If  she  took  the  land  as  tenant  for  a  year,  she  became  tenant 
from  year  to  year,  and  the  term  would  vest  by  marriage 
in  her  husband.  Rex  v.  Ilmington  shews  that  a  man 
will  acquire  by  marriage  the  same  right  to  a  settlement 
which  an  executor  or  administrator  does  by  the 
death  of  the  person  whom  he  represents.  In  that  case 
a  woman  purchased  a  leasehold  tenement  for  6/.,  and 
afterwards  married,  and  her  husband  resided  on  the 
premises  and  died.  It  was  held  that  the  husband  by 
manying  gained  a  settlement,  for  upon  marriage  his 
wife's  estate][vested  in  him  by  law;  and  although  she 
could  not  gain  a  settlement  by  purchase,  yet  her  hus- 
band having  acquired  one  by  it,  the  widow  thereby 
derived  a  settlement  throuo:h  him.    Here  the  husband 

o 
(«)  Burr.  S.  C.  S66.  (6)  6  T.  B.  295. 

by 


Ynyscthbak 

ARV. 
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1827*       by  marriage  acquired,  by  operation  of  law,  the  same  in- 
■— """       terest  in  the  property  of  his  wife  which  an  executor  does 

The  ICiNO 

against        by  death  in  the  property  of  his  testator.     The  executor 

The  Inhabit" 

ftnts  of  of  a  tenant  from  year  to  year,  of  an  estate  under  the  ralue 
of  10/.,  may  gain  a  settlement  by  residing  upon  it  forty 
days,  because  the  interest  vests  in  him  by  operation  of  law* 
And,  upon  the  same  principle,  a  husband  may  gain  a  set- 
tlement by  residing  forty  days  upon  an  estate  vesting  in 
him  by  marriage,  although  it  be  of  less  annual  value  than 
10/.  I  think,  therefore,  that  a  settlement  was  gained 
in  Aberdaron^  and  that  the  order  of  sessions  must  be 
quashed. 

Order  of  sessions  quashed. 


The  King  against  The  Inhabitants  of  the  Parish 

of  KiNGSWINFORD. 

A  canal  com-  T  JPON  appeal  by  the  company  of  proprietors  of  the 
to  the  relief  of  Dudley  Canal  Navigation  against  a  rate  made  for 

•▼ery  parish  the  relief  of  the  poor  of  the  parish  of  Kingswinford^  in 
the  oimtl^pi^  ^he  county  oi Stafford,  whereby  the  company  were  rated 
^J*'^^  for  their  canal,  reservoirs,  path,  and  tonnage  dues, 
which  the  land   estimated  as  of  the  annual  value  of  604/.  25,  2rf.,  at 

occupied  by  ' 

them  in  such      2BL  35.  4^/.,  the  sessions  reduced  the  rate  to  9/.  165. 11  dL, 

pansh  yields, 

and,  therefore,    subject  to  the  opinion  of  this  Court  on  the  following 

where  a  canal 

passed  through    Case  :  — 

in  which  the  By  the  16  G.  S.  c.  66.,  entitled  '^  An  Act  for  making 

tonnaire  dues  j  ...  -ii  i*.i*  j/? 

payable  varied,  ^^d  mamtaming  a  navigable  canal  witliin  and  from 
thatThe  com-  Certain  lands  in  the  parish  of  Dudley,  in  the  county 
PJ?y  ^*r®  ™**"  of  Worcester,  to  join  and  communicate  with  the  StouT" 

able  to  the  re-  '         •; 

liefof  the  poor   bridge  navigation  in  the  parish  of  Ktngswinfordy^  it  was 

for  the  amount 

of  tonnage  dues  actually  earned  there,  and  not  for  a  part  of  the  whole  amount  earned  along 

the  whole  line  of  the  canal,  in  proportion  to  the  length  of  the  canal  in  that  parish. 

enacted, 
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enacted,  that  certain  proprietors  therein  named  should  1827. 

be  united  into  a  company  for  the  better  carrying  on,  — 

The  KiMo 

making  and  maintaining  the  said  canal.  against 

By  the  25  G.  8.  c.87.,  entitled  "  An  Act  for  extend-  ants  of  ' 
iiag  the  Dudley  Canal  to  the  Binnifigham  Canal,"  it  was,  *** 


ongst  other  things,  enacted,  that  from  and  after  the 
aking  and  completing  the  said  intended  canal,  the 
^liares  created  by  virtue  or  in  pursuance  of  that  act 
Biliould  become  consolidated  with  the  shares  in  the  then 
jyudley  Canal  Navigation,  and  all  distuictioii  between 
-che  same  should  cease  and  determine,  and  the  Dudley 
€:anal,  and  all    matters    and    things  relating  thereto, 
cuid  the  canal  and  other  works  to  be  made  and  com- 
pleted by  virtue  of  that  act,  should  from  thenceforth  be 
and  become  one  joint  navigation  and  concern,  and  the 
whole  of  the  income  and  profits  arising  from  such  joint 
navigation  and  concern  should  be  paid  unto  and  equally 
diyided  amongst  all  and  every  the  proprietors  thereof^ 
according  to  their  respective  shares  therein. 

By  the  88  6. 8.  c.  121.,  which  was  passed  for  making 
and  maint^ning  a  navigable  canal  from  the  Dudley 
Canal  to  the  Worcester  and  Birmingham  Canal,  it  was 
enacted,  *'  that  all  subscribers,  towards  carrjring  on  and 
completing  the  intended  navigation,  should  be  entitled 
to  and  should  receive,  afler  the  said  navigation  should 
be  completed,  a  proportion  of  the  profits  arising  as  well 
from  the  intended  navigation  as  from  the  Dudley  Canal 
Navigation,  according  to  their  number  of  shares ;  and 
every  body  politic  or  corporate,  person  or  persons, 
having  such  property  in  the  said  undertaking,  should 
respectively  be  deemed  proprietors  in  the  whole  con- 
<^6ni  m  proportion  to  every  such  part  or  share  which 

they 
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18S7«       they  or  he  should  be  possessed  of  towards  carrying  on 

"~"~        the  same." 

ogninM  By  section  84.  it  was  further  enacted,  *^  that  the  com- 

Mits  of  pany  of  proprietors  should  from  time  to  time  be  rated 
to  all  parliamentary  and  parochial  taxes,  rates,  and 
assessments  for  and  in  respect  of  the  lands  and  grounds 
taken  and  used  by  the  said  company,  and  all  ware- 
houses and  other  buildings  erected  or  to  be  erected  by 
the  company  of  proprietors,  in  the  same  proportions  as 
other  lands,  grounds,  and  buildings  lying  near  the  said 
canal  and  collateral  cuts  were  or  should  be  rated/' 

Neither  of  the  recited  acts  of  the  16,  25,  or  30  G.  3. 
contained  any  clause  respecting  the  mode  in  which  the 
company  should  be  assessed  either  to  the  parliamentary 
or  parochial  taxes.  The  company  were  empowered  to 
take  different  rates  of  tonnage  upon  those  parts  of  the 
canal  which  were  made  under  each  of  the  said  recited 
acts  of  the  16,  25,  and  33  G.  3. 

By  the  16  G.  3.  s.  4*4.  the  company  were  authorized  to 
take  certain  rates  or  dues  for  tonnage  therein  specified, 
on*  goods  thereafter  to  be  carried  upon  any  part  of  the 
said  intended  canal,  or  which  should  pass  through  any 
lock  of  the  said  canal. 

By  the  25  G.  3.  the  company  were  empowered  to  take 
other  and  different  rates  of  tonnage  from  those  granted 
by  the  16  G.  3.,  and  therein  set  out,  for  all  goods  there- 
after to  be  carried  upon  the  intended  canal;  and  by 
section  22.  to  induce  the  proprietors  of  the  Birmingham 
and  Birmingham  and  Fazeley  Canal,  to  agree  to  the  afore- 
said junction  with  that  canal  at  Tipton  Green^  and  as  a 
compensation  for  their  probable  loss  of  tonnage,  in  con- 
sequence of  the  intended  canal,  they  were  empowered  to 
take  certain  rates  and  dues  upon  all  coals  and  merchan- 
dises 
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navigated  along  the  intended  canal,  according  to        1827. 
.^e  rates  therein  set  forth.  ' 


n      I      ^^  /^   ^       I  *•  .  The  Kiva 

By  the  SS  G-.  3.,  the  company  of  proprietors  were  au-        agahui 
'^Jhorized  to  take  various  and  different  rates  of  tonnage        anu  of 


rom  those  mentioned  in  either  of  Uie  acts  of  the  16  *^««'''»»«»- 

25  G*  S.y  and  which  were  there  enumerated,  for  ton- 

siage  and  wharfage  of  goods,  &c.  to  be  thereafter  carried 

mpon  the  intended  canal  and  collateral  cuts,  &c. ;  and 

by  section  22.^  the  fVorcester  and  Birmingham   Canal 

Company  were  enabled  to  receive  certain  rates  of  tonnage 

and  whar&ge  therein  mentioned,  for  such  coals  and  other 

things  which  should  pass  from  the  intended  canal   into 

or  upon  the  Worcester  and  Birmingham  Canal,  and  from 

the  fVorcester  and  Birmingham  Canal  into  or  upon  the 

intended  canal. 

The  land  occupied  by  the  company  of  proprietors  in 
the  parish  oi Kingsaoinford^  for  the  purposes  of  the  canal, 
is  12  acres,  2  roods,  36  perches,  the  whole  of  which  was 
taken  under  the  recited  act  of  the  16  G.  3.,  and  is  one- 
twelfth  part  of  the  land  occupied  by  the  said  company 
of  proprietors,  for  the  purposes  of  the  whole  of  the 
Dudley  Canal,  made  under  the  recited  acts  of  the  16,  25, 
and  33  G.  3.,  and  extending  through  the  several  parishes 
of  Kifigrmin/brdf  Dudley,  Tipton^  Sedgley,  Roudey  Regis, 
Hales  Owen,  and  Northfield. 

The  account  of  the  tonnage  arising  upon  the  whole 
of  the  canal  made  under  the  said  recited  acts,  and  of  the 
expenses  and  outgoings  thereon,  is  kept  as  one  joint 
concern  and  not  separately,  and  the  profits  of  the  whole 
ue  divided  amongst  the  proprietors  generally  according 
to  their  shares  therein. 

The  total  amount  of  tonnage  received  by  the  company 
of  proprietors  for  the  last  y^ar  on  the  whole  of  the  canal, 

after 
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1827*       after  deducting  the  expenses,  is  5610L  \Ss.  \d^  one- 
"""■^        twelfth  part  of  which  is  472/.  1  Is.  Id,^  a  rate  on  one  half 

The  KiKO 

againti        of  which  sum  (236/.  5s.  6^0  at  lOd.  in  the  pound  is 

The  Inhabit-  i  .  i     i  .         i  i         i   i 

ants  of  9/.  165. 1  la.,  to  which  the  sessions  have  reduced  the  rate. 
The  tonnage  received  during  the  same  period  for  goodsf 
&c.  carried  on  that  part  of  the  canal,  made  under  the 
recited  act  of  the  16  G.  S.,  which  is  situate  in  the  parish 
of  ATtTzgitv/ii/or^yafterdeducting  expenses,  is  1208/.  4ts.4tdf 
and  a  rate  on  the  half  of  that  sum  (604/.  2s.  2d.)  at  lOd. 
in  the  pound  is  25/.  3^.  4J.,  at  which  sum  the  company 
of  proprietors  were  rated. 

The  only  question  for  the  opinion  of  this  Court  was. 
Whether  the  different  parts  or  extensions  of  the  canal 
made  under  the  several  recited  acts  of  parliament  ought 
to  be  taken  as  one  joint  concern  as  far  as  related  to  the 
poor  rates,  or  whether  that  part  thereof,  made  under 
the  16  G.  3.,  ought  to  be  rated  as  a  dbtinct  and  separate 
concern  ? 

« 

Russell  and  Whately  in  support  of  the  order  of  sessions. 
By  the  acts  of  parliament  under  which  the  different 
parts  of  this  canal  were  made,  the  whole  tolls  and  profits 
of  the  canal  are  to  be  one  entire  concern,  and  are  to  be 
divided  among  the  proprietors  without  any  distinction. 
The  tolls  collected  in  the  parish  of  Kingsmnfbrd  are 
payable  to  the  company  as  a  compensation  for  the  use 
of  the  whole  line  of  the  canal,  and  not  merely  for  the 
use  of  that  part  which  lies  within  the  parish,  Hex  v. 
Milton  (a).  Rex  v.  Palmer  (6),  and  Rex  v.  The  Oxford' 
shire  Canal  Company  {c) ;  and  if  that  be  so,  then  the 
whole  of  the  tolls  constituted  the  profits  of  all  the  land 

(a)  ZB,iA.l\2.  (6)  l^.j>C.546.  (c)  4^.4^0.74. 

which 
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wbich  the  company  used  for  the  purpose  of  tlieir  canal^  1827. 

and  thejr  are  rateable  in  the  parish  of  Kitigswin/brd,  for  — — 

that  proportion  only  of  the  entire  profits  which  the  land  asaina 

The  Inhabit. 

occupied   by  them  in  that  parish  bears  to  the  whole  ants  of 
of  the  land  occupied  by  them  for  the  purposes  gf  the 
canaL 


Batley  J.     It  seems  to  me  that  in  amending  this  rate 

the  sessions  have  not  adopted  the  correct  rule«     The 

canal  company  are  to  be  rated  under  the  statute  of 

the  4Srd  o( Elizabeth,  as  occupiers  of  land  in  the  parish 

oi Kingfmn/brd.  Tolls,  eo  nomine,  are  not  rateable;  but 

if  the  subject  matter  out  of  which  the  tolls  arise,  be  one 

mendoned  in  the  statute  of  Elizabeth  as  the  object  of 

rate^  then  that  may  be  rated  by  name,  and  the  tolls  which 

€onstitate  its  profits  may  be  thus  made  to  contribute  to 

the  relief  of  the  poor.     A  canal  company,  therefore,  is 

liable  to  be  rated  in  respect  of  the  land  which  they 

occupy  in  every  parish  through  which  the  canal  passes, 

and   for  that  value  which   the  land   there   produces. 

Where  there  is  a  long  line  of  canal  extending  through 

different  parishes,   although   the   money  produced  by 

the  tonnage  collected  in  all  the  parishes,  constitute  one 

common  fund  out  of  which  all  the  expences  are  to  be 

borne,  still  the  proportion  which  those  expences  may 

bear  to  the  tolls  collected,  even  in  cases  where  the  rates 

are  the  same  along  the  whole  line  of  the  canal,  may 

vary  in  different  parishes.     The  traffic  on  the  canal 

may  be  greater  in  some  parishes  than  others,   or  the 

rates  may  be  unequal,  and  thus  the  net  profits,  which 

constitute  the  value  of  the  land  used   for  the  canal, 

vary  in   different   parishes.      There  are  twelve 

Vol.  VII.  R  miles 
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1827*        ihiles  in  length  of  the  canal  in  the  parish  of  Kings* 

iDtnfof'd.     Assuming  that  the  different  branches  of  the 

agatna        canal   had   been   made   under  one  act  of  parliament ; 

The  Inhabit-  ^    ^  '^  . 

ants  of  I  am  of  opinion  that  the  company  ought  to  be  rated  in 
each  particular  parish  in  proportion  to  the  profit  which 
they  derive  from  the  land  there  used  by  them  for  the  pur- 
pose of  the  canal.  If  a  canal  runs  through  six  different 
parishes,  and  there  is  the  same  traffic  through  the  whole 
line  of  the  canal,  every  part  of  the  canal  will  earn  an  eqnal 
proportion  of  the  tolls.  But  it  may  happen  that  in  that 
part  of  the  canal  situate  in  one  parish,  there  may  be  double 
or  treble  the  traffic  which  there  is  in  any  other  of  the  six. 
Why  are  the  other  parishes  to  have  any  part  of  the  tolls 
earned  in  that  parish  ?  The  land  in  those  parishes  con- 
tributes nothing  towards  earning  the  sum  derived  in  the 
other  parish  from  the  use  of  the  land  there.  The  tme 
principle  is  this :  a  canal  company  is  to  contribute  to 
the  relief  of  the  poor  in  each  parish  through  which  the 
canal  passes  in  proportion  to  the  profit  which  they 
derive  from  the  use  of  their  land  in  that  parish.  If  the 
profit  arising  from  a  given  quantity  of  land  vary  in 
different  parishes,  the  rate  must  vary  in  the  same  pro- 
portion. The  whole  rate  will  be  payable  out  of  one 
common  fund.  But  then  each  parish  will  receive  from 
the  company  a  sum  in  proportion  to  what  the  land  in 
that  parish  produces.  If  in  this  instance  this  rule  has 
the  effect  of  making  the  rate  in  Kingswinford  higher, 
it  will  also  make  the  rate  lower  in  other  parishes.  For 
these  reasons  it  appears  to  me  that  in  this  case  the 
sessions  have  not  proceeded  on  the  correct  principle, 
but  that  they  ought  to  have  rated  the  company  for  the 
tonnage  received  by  the  company  on  that  part  of  the 

canal 
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caoal  which  is  in  Kingsminford^  and  that,  therefore,  the        1827. 
rate  ought  to  be  amended  by  making  it  25/.  Ss.  4d.  — 

The  KiHQ 

agnhut 

The  Inhabit- 

HoLROYD  and  Littledale  Js.  concurred.  ants  of 

Kate  amended. 


ShM  was  to  have  argued  against  the  order  of  ses- 
sions. 


Doe  on  the  demise  of  R.  Were,  W.  Were,  and 

S.  Were,  against  Cole. 

EJECTMENT  for  the  recovery  of  the  moiety  of  ^^^^  *^« 
"  ^  "*  owner  of  cer- 

certain  lands  and  premises,  situate  in  the  parishes  tain  lands,  by 

,  deed,  describ- 

of  JuoiduraxU  and  ChurstcWy  in  the  county  of  Devon,  ingthemasin 

the  DossessioQ 

At  the  trial  before  Gaselee  J.  at  the  last  assizes   for  of  himself  and 
the  county  of  Devon,  the  plaintiff  had  a  verdict,  sub-  assignef^ran*! 
ject  to  the  opinion  of  this   Court  on  the   following  ^^^^^^^ 

^jUgg .  _^_  limited,  and 

appointed  the 

The  lessors  of  the  plaintiff  made  tide  under  a  deed  of  »nie  to  c-  D. 

*  for  life,  but  no 

convejwnce  from  one  Walter  Prideaux,  which  recited,  livery  of  seisin 

was  made : 

that  he  was  indebted  to  them  in  a  sum  of  3000/.,  and  Held,  that  the 

1       t      t      1  I        1       •  •  J    <^®*^  operated 

that  he  had  agreed  to  secure  the  same  by  demismg  and  as  a  valid  grant 

,  .  1         •      /»  •         1       .1     ^   of  the  reversion 

assTgnmg  the    premises    thereinafter   mentioned;   that  ^f^^t  part  of 
in  pursuance   of  an   agreement  recited  in   the  deed,  ^heo^paSon 
and  in  consideration  of  5s.j  he  Prideaiuc  did   demise,  °^  -^*  -^• 
ktte,    grant,   assign,   transfer,    and    set    over,   direct, 
Kniit,    and    appoint    unto    R.    Were,    W.   Were,    and 
&  Were^  as   trustees,   their  executors,   administrators, 

R  2  and 
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1827*  and  assigns,  all  that  moiety  or  half  part. of  and  in 
DoK  dem.  ^'^  ^^^^  messuage,  &c.  lying  and  being  in  the  town 
^■"  of  KingsbridgCf  and  therein  particularly  described, 
CoLi.  which  said  premises  were  then  in  the  tenure  or  occu- 
pation of  the  said  Pndeatuc^  and  the  reversion,  re- 
mainder, rents,  issues,  and  profits  thereof,  and  of  every 
part  thereof;  and  also  all  that  the  moiety  of  and  in 
all  that  capital  messuage  Barton  Tamx^  and  demesne 
lands  called  or  commonly  known  by  the  name  of 
Hatch  Arundelf  situate,  lying,  and  being  in  the  parishes 
of  Loddisnoell  and  CfiurstoWf  in  the  county  of  Devon : 
and  which  said  last-mentioned  premises  were  hereto- 
fore in  the  possession  of  one  A.  Rendell  and  of  the 
said  W.  Prideauxy  and  do  contain  in  the  whole  by 
estimation  150  acres  or  thereabouts  (be  the  same  more  or 
less),  and  are  now  in  the  possession  of  the  said  W.  Pri" 
deaux  and  of  Samuel  Cole.  The  indenture  then,  after 
describing  two  other  moieties  or  half  parts  undivided  of 
a  messuage  and  tenement,  and  of  a  barn  situate  in  the 
parish  of  LoddisweU,  in  the  possession  o£  Joanna  Saunders, 
proceeded  as  follows :  ^^  and  all  houses,  outhouses,  &c. 
profits,  &C.  hereditaments  and  appurtenances  whatso- 
ever to  the  said  moieties  belonging,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  suits, 
and  services  thereof,  and  of  every  part  thereof,  and  all 
the  estate,  right,  title,  interest,  term  and  terms  of  years, 
use,  trust,  property,  claim,  and  demand  whatsoever  of 
him,  fV.  Prideauxj  his  heirs  or  assigns,  either  in  law  or 
equity,  of,  into,  or  out  of  the  same  or  any  part  thereof^  to 
have  and  to  hold  the  said  moiety,  or  half  part  of  the  said 
messuage,  tenement,  or  dwelling-house  in  Kingsbridge, 
with  the  appurtenances,  unto  the  said  R»  Were^  W.  Were, 

and 
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^uid  S.  JVerey  their  executors,  administrators,  and  assigns,       1827« 
Jrom  the  date  of  the  indenture,  for  and  during,  and  unto       — — 

Doc  deiii« 

the  full  end  and  term  of  2000  years  thence  next  ensuing,        Wikx 

tunitut 

and  fully  to  be  complete  and  ended,  yielding  and  paying,        Coli. 
therefore^  yearly  and  every  year  during  the  said  term, 
unto  him,  W.  Prideaux,  his  heirs  or  assigns,  the  rent  of 
one  pepper  com  if  the  same  should  be  lawfully  de- 
manded ;  and  to  haye  and  to  hold  all  and  singular  the 
seTeral  moieties  or  half  parts  hereby  demised  and  as- 
signed, or  mentioned,  or  intended  so  to  be,  situate,  lying 
and  being  in   the   several   parishes  of  Loddiswell  and 
CkurstoWf  with  their,  and  each  and  every  of  their  several 
and   respective   rights,    members,    and   appurtenances 
unto  the  said  R.  W.^  W.  fT.,  and  S.  JK,  their  executors, 
from  the  day  of  the  date  thereof,  for  and  during  all  the 
natural  Kfe  of  the  said  W.  Prideaux  without  impeachment 
of  waste. " 

The  trusts  as  to  all  the  premises  were  declared  to  be 
for  sale,  when  R.  fT.,   W.  W.,  and  S.  W.  should  think 
proper.     There  were  covenants   by  W.  Prideaux^  that 
he  had  full  power  to  convey  the  same,  and  a  right  of 
entry  given  to  22.  fT.,  W.  W,j  and  S.  W.     This  indenture 
was  duly  executed  by  W.  Prideatix  at  the  time  of  its 
date,  no  livery  of  seisin  was  indorsed  on  it,  and  no 
evidence  was  offered  that  any  bad  in  fact  been  made^ 
The  defendant,  Samuel  Cole,  before  and  at  the  time  of 
the  execution  of  this  indenture,  was  tenant  from  year  to 
year  to  JV.  Prideaux  of  part  of  the  lands  and  premises 
comprised  in  the  deed,  and  therein  described  as  being 
situate  in  the  parishes  of  Loddisvoell  and  Churslow. 

After  the  execution  of  this  indenture,  viz.  in  October 
1825,  W.  Prideaux  became  a  bankrupt,  and  the  defend- 

R  3  ant, 
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1827«        ant,  S.  Cole^  having  disclaimed  to  hold  under  the  lessors 
of  the  plaintiff,  defended  this  action  of  ejectment  under 

Doe  dem. 

Were        an  indemnity  from  the  assignees  of  W.  Prideaiix. 

againtt  . 

Cole.  Follett  for  the  lessors  of  the  plaintiff.     The  question 

in  this  case  is,  whether  the  deed  was  sufficient,  without 
livery  of  seisin,  to  pass  the  estate  in  the  lands  in  the 
parish  o(  Loddiswell  to  the  lessors  of  the  plaintiff  for  the 
life  of  the  grantor.     The  lessor  of  the  plaintiff  had  a  re- 
version expectant  on  the  determination  oiCoWs  tenancyy 
and  that  will  pass  by  the  word  grant  without  livery. 
It  is  true,  that  in  order  to  pass  a  freehold  interest  in 
possession,  livery  of  seisin  is  essential,  unless  the  con- 
veyance takes  effect  under  the  statute  of  uses ;  but  a 
reversion  expectant  on  an   estate   of  freehold,   or  for 
years,  passed  by  grant  with  the  attornment  of  the  tenant 
before  the  statute  of  the  4  Anncj  c.  1 6.  s.  9.    Co.  Litt.  49  a. 
2  Blackst.  Com.  317.     ShephercCs    Touchstone j  210.  288. 
1  Saund.  232.  n.  3.    Bacon^s  Abridgment^  Lease  N.    And 
if  it  so  passed  then,  it  will,  since  the  statute,  pass  by  grant 
without  the  attornment  of  the  tenant.     It  may,  perhaps^ 
be  said,  that  although  a  reversion  expectant  on  the  de- 
termination of  a  freehold  term  would  pass  by  the  deed,  yet 
that  this  being  a  reversion  expectant  on  the  determin- 
ation of  a  term  for  years,  it  will  not  pass ;  but  Littleton^ 
ss.  567,  568.,  and  Lord  Gok(fs  Comment  on  the  latter  sec- 
tion, and  Littleton^  s.  572.  shew,  that  there  is  no  dis- 
tinction in  this  respect  between  a  reversion  expectant  on 
the  determination  of  a  freehold  term,  and  one  expectant 
on  the  determination  of  a  term  for  years.     A  tenancy 
from  year  to  year  is  a  term  for  years ;  Botting  v.  Mar^ 
tin  {a).     Assuming  that  the  deed  was  not  intended  to 

(n)  1  Cam/)6.  317. 

pass 
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I^MSs  the  reversion,  it  was  clearly  intended  to  pass  the        1827. 
3aDd:  and  if  the  words  in  the  deed  are  sufficient  for  that      ^ 

DoK  dem. 

purpose,  the  Court  will  give  effect  to  the  intent;  Roe  v.         ^>me 

agfdnU 

Tranmer  {a\  Haggerston  v.  Hanbury  (i).  Cole. 

Coleridge  contra.    It  must  be  conceded,  that  a  persoa 
seized  of  a  freehold,  of  which  a  lessee  for  years  is  in 
possession,  may  transfer  his   reversionary  interest  by 
deed  without  livery  of  seisin.  But  here,  Walter  Prideaux 
was  in  possession  of  some  part  of  the  premises  intended 
to  be  conveyed,  and  those  will  not  pass  by  this  deed. 
This  action  is  brought  to  recover  those  premises,  of 
which  Ccie^  at  the  time  when  the  deed  was  executed,  was 
in  possession.     The  deed  does  not  profess  to  grant  the 
reversion  of  any  premises;   it  describes    the  premises 
sought  to  be  recovered,  as  being  in  the  possession  of 
WaUer  Prideatix  and  of  Samuel  Cole.     It  is  clear,  there- 
fore^ that  it  was  the  intention  of  the  parties  that  an  im- 
mediate possession  of  the  lands,  and  not  the  mere  re- 
version of  them,  should  pass.     It  is  a  presumption  of 
law,  resulting  from  the  deed,  that  Prideaux  and  Cole 
were  joint-tenants  of  the  estate ;  and  then  the  possession 
of  one  would  be  the   possession  of  both.      Now  if  a 
grantor  and  his  tenant  are  in  possession  of  an  estate, 
and  the  deed  of  grant  does  not  point  out  what  part  was 
iQ  his  own  possession,  and  what  in  that  of  the  tenant, 
but  professes  to  pass  an  immediate  freehold,  the  one  will 
not  pass  without  livery  of  seisin,  and  the  other  will  not 
pass,  because  it  was  not  the  intention  of  the  grantor. 

Bayley  J.    It  is  laid  down  distinctly,  in  Co.  Litt.  49  a., 
^'  that  if  a  man  be  seised  of  two  acres  in  fee,  and  letteth 

(fl)  2  ri/f.  75.  (6)  SB.^C.  101. 

R  4  one 
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1827*  one  of  them  for  years,  and  intending  to  pass  them  both 
by  feoffment,  maketh  a  charter  of  feoffment,  and  roaketh 
Wkm  livery  in  the  acre  in  possession  in  name  of  both,  only 
CoLK.  the  acre  in  possession  passeth  by  the  livery.  Yet  if  the 
lessee  attorn,  the  reversion  of  that  acre  shall  pass  by  the 
deed  and  attornment"  And  Lord  Coke  afterwards  sajrs,' 
*^  So  it  is  if  any  man  make  a  lease,  and  by  deed  grant  the 
reversion  in  fee,  here  the  freehold  with  attornment  of  the 
lessee  by  the  deed  doth  pass,  which  is  in  lieu  of  livery." 
Now  that  is  an  authority  to  shew,  that  where  lands  are  in 
possession  of  a  tenant,  the  reversioner  may  convey  his 
interest  by  deed.  All  lands  lie  in  livery  or  in  grant :  and 
they  do  not  He  in  livery  where  the  party  intending  to  con- 
vey cannot  give  immediate  possession.  Here  Prideaux 
had  the  freehold  in  him,  but  the  right  of  possession  was 
in  his  tenant.  He,  therefore,  had  a  reversion  expectant  on 
the  determination  of  the  term.  Now  a  reversion,  which 
is  a  vested  right,  lies  in  grant.  There  can  be  no  doubt 
that  this  instrument  has  words  fully  sufficient  to  operate 
by  way  of  grant.  On  the  short  ground,  that  where  the 
right  of  possession  is  in  a  tenant  for  years,  the  right  of 
the  landlord  is  a  reversion  expectant  on  the  deter- 
mination of  the  tenancy,  and  lies  in  grant,  and  not 
in  livery,  I  am  of  opinion  that. the  reversion  of  the 
lands  sought  to  be  recovered  passed  by  the  deed. 

Holhoyd  J.  The  passage  cited  from  Co.  Lift.  49  a. 
is  decisive  to  shew  that  the  reversion  passed  by  this 
deed  to  the  lessors  of  the  plaintiff. 

LiTTLEDALE  J.    If  Pridcaux  had  been  in  actual  pos- 
session of  these  premises,  and  intended  to  have  con- 
/  veyed 
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veyed  his  interest  to  a  stranger,   he  ought  to  have       1827. 
delivered  seisin.     But  possession  being  in  a  tenant  from        " 
year  to  year,  Prideaux  had  only  a  reversion,  and  in        Wkrb 

ngftifisi 

Older  to  convey  that  reversion  to  the  tenant  in  pos-  Cou. 
session,  must  have  released  his  right;  but  the  proper 
mode  of  passing  a  reversion  to  a  stranger  not  in  pos- 
session is  by  grant.  Here  Prideaux  has  granted  the 
reversbn  by  the  deed  in  question  to  the  lessors  of  the 
plaintiff,  who  are  entitled  to  recover. 

Judgment  for  the  plaintiff. 


The  King  against  The  Inhabitants  of  Great 


BOWDEN. 


<3 


PON  appeal  against  an  order    of    two  justices,  ^ponmgptoMl 
whereby  they  removed  J.  Harding^  his  wife,  and  of  quarter  §«•- 

-■^.ij  «  .  .  sioas  found, 

^udreD,  from  the  hamlet  of  Stdton^  in  the  parish  of  that  a  pauper 

r    .        .       ,  r  -kr      7  i  •  i        «  hired  himsclf  as 

^taoTy  m  the  county  of  Northamptonj  to  the  pansh  of  ostler  to  an  inn- 
real  ^BowdeUj  in  the  county  of  Leicester^  the  sessions  earaest  or* 
^^CDnfirmed   the  order,   subject  to  the  opinion   of  this  J^,buthe 
^^urt  on  the  following  case:  ZSrth*'*^*ld 

The  pauper,  J.Hardins^s  came  to  one  Hamshaw^  an  ge^f»o«tl«r, 

.  *       '  °  and  he  lodged 

innkeeper,  residing  in  the  parish  of  Great  Bowden^  and  and  boarded  in 

his  master's 

^uked  for  a  place.     Hamshaw  had  no  objection,  and  put  house,  and  that 

«  •  -  either  the  mas- 

uim  on  as  an  ostler,  but  said  that  he  did  not  mean  him  ter  or  servant 
to  have  a  settlement,  as  the  parish  was  very  particular,  termined  the 
^0  earnest  or  wages  were  given,  but  the  pauper  was  to  Jhey"pi«w^: 
W  what  he  got  as  ostlen     He  had  his  lodging  and  J},;j[^u^|f ^hj, 

finding,  this 
'^^  Btipulation  must  be  taken  to  liavc  been  part  of  the  contract  between  the  parties,  and, 
***|*«quenily,  that  tliere  wat;  not  any  general  or  yearly  hiring,  and  that  no  settlement  was 
gwoed  by  serving  under  it. 

his 
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1827*       his  board  in  his  master's  house.     The  pauper  could 

have  left  at  any  time  he  pleased,  or  the  master  might 

againsi        bave  tumed  him  away  at  any  time.     The  pauper  lived 

The  Inhabit" 

anu  of        with  HamshcpiD  as  osder  under  these  terms  about  a  year 

DXN.         and  a  half.     The  sessions  were  of  opinion  that  this  was 

a  general  hiring,  followed  by  a  service  of  above  a  year^ 

and   that  the  master's  remarks  at  the  time  of  hiring 

could  not  prevent  the  pauper  from  gaining  a  settlement. 

ThesigeTy  in  support  of  the  order  of  sessions,  con- 
tended it  was  a  term  implied  in  every  general  hir- 
ing, that  either  party  should  be  at  liberty  to  determine 
the  service  when  he  pleased.  \_Bayley  J.  If  that  be 
so,  it  would  not  be  a  hiring  for  a  year;  under  a 
yearly  hiring  the  servant  is  bound  to  serve,  and  the 
master  to  employ  him,  during  the  whole  year.]  Then  it 
must  be  admitted,  that  if  it  were  part  of  the  original 
contract  that  either  party  should  be  at  liberty  to 
determine  the  service  when  he  pleased,  there  was  not 
in  this  case  any  hiring  for  a  year,  but  that  is  a  fact 
found  by  the  sessions,  and  a  conclusion  drawn  by  them 
from  the  evidence,  and  founded  perhaps  on  the  opinion 
entertained  by  the  master  and  the  servant  of  their  rights 
under  the  contract.  That  opinion,  however,  cannot 
alter  the  effect  of  the  contract,  which,  being  general, 
was,  in  law,  a  contract  for  a  year.    Rex  v.  Stockbridge  (a). 

Nolan^  contra,  was  stopped  by  the  Court. 

Baylet  J.  This  clearly  would  be  a  general  hiring^ 
unless  it  were  a  term  engrafted  upon  the  contract  that 

(a)  Burr,  S.  C,  759. 

the 


IS  THE  Eighth  Year  of  GEORGE  IV.  251 

the  pauper  might  leave,  or  that  the  master  might  turn        1827* 
him  away  at  any  time.     It  is  said  that  this  is  a  mere        '    ~ 

^  ^  The  Kino 

conclusion  drawn  by  the  sessions  from  the  evidencei        a^iaM 

The  Inhabit- 

and  that  it  was  not  a  condition  engrafted  on  the  con-  anu  of 
tnct;  bat  inasmuch  as  a  general  hiring  has  been  held  sin. 
to  be  a  hiring  for  a  year,  and  as  in  a  yearly  hiring 
there  is  no  such  condition  implied  by  law  that  either 
party  shall  be  able  to  determine  the  service  at  any  time, 
I  think  we  must  take  it  upon  the  finding  that  it  was 
part  of  the  contract,  that  the  parties  should  be  at  liberty 
so  to  do  in  this  case;  and  if  that  be  so,  then  the  cases 
of  Ax  V.  Christ  Parish^  York  (a),  and  Rex  v.  Tram- 
bridge  (b)  are  decisive  authorities  to  shew  that  the  con- 
tract in  this  case  was  not  a  hiring  for  a  year.  No 
settlement,  therefore,  was  gained  by  the  service  under 
it,  and  the  order  of  sessions  must  be  quashed. 


HoLBOYD  and  Littledale  Js.  concurred. 

Order  of  sessions  quashed. 

W5P.4-C.  459. 

[i]  CMbj  BayleyJ,  in  Rexv,  Christ  Parish,  Tork,  3B.4:C.46^. 
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1827. 


The  King  against  The  Inhabitants  of 

Trowbridge. 


A  pauper  first 
recollected 
himself  in  the 
workhouse  of 
the  parish  of 
A*  9  when  he 
was  about  four 
years  of  age. 
He  remained 
there  till  he 
was  thirteen  or 
fourteen  years 
of  age.     He 
afterwards  mar- 
ried, and  lived 
in  another  pa- 
rish, but  when 
out  of  work,  he 
returned  OQ 
two  difiTcrent 
occasions  to  the 
parish  of  ^., 
and  was  not 
only  relieved  by 
the  officers  of 
that  parish,  but 
received  money 
from  them  to 
enable  him  to 
return  to  the 
parish  where  he 
lived.     The 
sessions  having 
found  that  he 
was  not  settled 
in  the  parish  of 
ji, ,  the  Court 
affirmed  their 
decision. 

The  fact  of 
the  pauper's 
remembering 
himself,  when 
four  years  of 
age,  in  the  pa- 
rish of  ^.,  is 
no  evidence 
that  he  was 
born  there. 


TTPON  appeal  against  an  order  of  justices,  whei 
M.  Acom^  and  his  wife,  and  children,  were 
moved  from  the  parish  of  Tr&wbridge^  in  the  count 
WiltSf  to  the  parish  of  Chatham^  in  the  county  of  I 
the  sessions  quashed  the  order,  subject  to  the  opinio 
this  Court  on  the  following  case : 

The  pauper's  first  recollections  were  of  his  beuij 
the  workhouse  at  Chatham ;  he  supposed  he  migfa 
then  about  four  or  five  years  old.     He  never  knen 
father ;  and  his  mother  was  not  in  the  workhouse 
him.     He  staid  in  the  workhouse  until  he  was  thir 
or  fourteen,  when  he  entered  on  board  a  man  of 
and  served  in  various  ships  till  the  year  1814.     He 
went  to  Trowbridgey  and  married  there.     Being  oi 
work  at  Trowbridge^  he  went,  with  his  wife,  to  the  w 
house  at  Chatham^  where  he  stayed  more  than  t 
weeks,  during  which  time  he  was  maintained  then 
the  parish  of  Chatham^  and  on  going  away  was 
nished   by    the  parish   officers   of  Chatham   with 
pound  in  money,  and  a  pair  of  shoes  for  him  anc 
wife  to   return  to  Trowbridge.     He   returned   thit 
and    remained    there    about    ten    years,    when    b 
again  out  of  work,  he  went   to  Chatham  again, 
his  wife  and  family,  and  stayed  there  about  three  w 
in  the  workhouse,    and    whilst   there,  was   mainta 
by  Chatham,  and   at  the  expiration  of  that  time 

ce 
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oeived  one  pound  in  money,  and  a  pair  of  shoes  for 
liimsel^  his  wife,  and  each  of  his  children,  and  pro- 
visions to  return  to  Trowbridge  i  at  the  same  time  he 
^^ras  desired  by  the  ChatJiam  overseers  not  to  return  to 
C^hatham  again  without  an  order  or  pass.     He   then 
turned  to  TVowbridge,  at  which  place  he  was  after- 
ards   relieved,    and   thereupon   moved,   by   order  of 
'znagistrates,    to    Chatham.      The    parish    registers   of 
Chatham  were  searched  by  the  pauper,  but  no  entry 
was  found  of  bis  baptism,  nor  of  any  person  bearing  his 
name. 


1827. 


The  KiKo 

against 
The  lohiONi. 

ants  of 
TaowB&xoai. 


Bingham  in  support  of  the  order  of  sessions.     Relief 
given  to  a  pauper  resident  within  the  relieving  parish,  is 
I20  evidence  to  prove  a  settlement,  because  overseers  are 
boond  to  give  relief  whether  the  pauper  be  settled  there 
o^  elsewhere.  Rex  v.  Chadderton  (a).     In  that  case  the 
^"^ief  was  confined  to  a  single  instance,  but  in  Rex  v. 
^^hatham  (6),  relief  had  been  given  several  times  to  the 
(Pauper's  husband,  and  he  had  in  two  instances  been  re- 
^r«ived  into  the  poor-house  for  a  fortnight  together,  and 
Imad  been  buried  at  the  expence  of  the  parish ;  and  diere 
ras  no  evidence  to  shew  a  settlement  in  any  other  place, 
and  still  it  was  held  to  be  no  evidence  of  a  settlement  in 
t.he  relieving  parish.     So  in  this  case  the  parish  officers 
were  bound  to  maintain  the  pauper  while  he  was  re- 
sident within  the  parish,  whether  he  was  settled  there. 
or  not,  and,  therefore,  the  relief  given  was  no  evidence 
of  setdement.     It  is  clear  that  there  was  no  evidence 
that  the  pauper  was  born  in  Chatham^  for  the  baptismal 
^ter  has  been  held  not  to  be  evidence  of  the  place  of 


(a)  8  EaU,  27. 


(6)  SEastf49B. 


birth, 
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1827.        birth,  Bex  v.  North  Peiherton  {a) ;  k  fortiori,  the  mere 
""""^       circumstance  of  the  pauper's  recollecting  himself  to  have 

The  KiKQ 

against  been  in  a  parish  when  he  was  four  or  five  years  of  age^ 
ants  of  is  not  any  evidence  that  he  was  born  there.  BesideS) 
there  was  no  registry  of  baptism  found  at  Ckatham,  nor 
any  entry  of  the  baptism  of  any  person  bearing  his 
name.  Assuming  that  in  this  case  there  was  some  evi- 
dence for  the  sessions  to  presume  that  the  pauper  was 
settled  in  Chatham^  it  was  a  question  of  fact  for  their 
decision.  The  pauper  was  relieved  in  Trowbridge  as 
well  as  in  Chathanij  and  the  presumption  is,  that  the 
relief  given  in  Chatham  was  given  to  him  as  casual  poor, 
and  not  as  a  person  settled  in  the  parish.  It  wa&  for  the 
sessions  to  draw  their  own  conclusion  from  the  evidence, 
and  having  done  so,  this  Court  will  not  disturb  thdr 
decision. 

Meremether  Serjt  It  is  now  too  clearly  established  by 
Rex  V.  Chatham  {b\  to  be  disputed,  that  relief  given  tb 
«  pauper  resident  within  the  relieving  parish,  is  not 
evidence  of  a  settlement  in  that  parish.  But  this  case  is 
distihguishable  from  that  The  parish  officers  of  Chat^ 
ham  not  only  continued  to  relieve  the  pauper  for  a  great 
length  of  time,  but  after  he  had  ceased  to  reside  in  C%a^- 
ham,  he  returned  on  two  different  occasions,  and  was  not 
only  relieved  by  the  parish,  but  had  money  given  him  to 
go  elsewhere.  That  money  was  intended  to  support  him 
afler  he  had  left  the  parish,  and  was  in  effect  the  same 
thing  as  if  the  parish  officers  had  relieved  him  while  he 
was  resident  in  another  parish.  In  the  Dtike  of  Ban^ 
bury  v.  Broughton  (c).  Holt  C.  J.  said,  "  where  a  child 

(a)  5B.iC.  508.  (b)  8  East,  498.  (c)  Comberbach,  364. 

is 
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is  first  known  to  be,  that  parish  must  provide  for  it  till 
it  find  another;"  that  learned  Judge  seems,  therefore, 

to  have  thought  that  that  was  sufficient  to  raise  a  pre- 

sumption  that  he  was  settled  in  that  parish  by  birth. 

He  may  be  illegitimate,  and  in  that  case  would  gain 

Wk  settlement  by  birth. 


1827. 


Tho  King 

agaifut 

Tbelnbabit- 

ADtoof 

TBomuiuws. 


Batlet  J.     If  the  decision  in  the  case  of  Rex  v* 

Chatham  (a),  establishes  as  a  principle  of  law,  that  the 

bare  fact  of  giving  relief  to  a  pauper  while  be  is  resident 

within  a  parish,  is  no  evidence  that  he  was  settled  there, 

k  is  manifest  that  the  facts  proved  \n  this  case  could  lead 

to  no  other  legitimate  conclusion,  than  that  which  the 

sessions  have  drawn  from  them.     It  is  not  necessary  to 

decide  in  this  case,  whether  the  giving  relief  to  a  party 

resident  within  a  parish,  may  or  may  not  under  certain 

circumstances  be  evidence  from  which  the  sessions  may 

oonclnde  that  the  party  so  relieved  was  settled  in  the 

^relieving  parish.     For  assuming  that  there  was  some 

evidence  in  this  case  to  warrant  such  a  finding,  it  was 

for  the  sessions  to  draw  their  own  conclusion  from  the 

whole  evidence.     They  have  done  so,  and  I  think  there 

IS  nothing  stated  in'this  case  to  warrant  us  in  saying  that 

their  conclusion  is  wrong.     It  appears  that  the  pauper 

first  recollected  himself  in  the  workhouse  at  Chatham^ 

vA  being  in   the  workhouse  at  Chatham^  the  parish 

officers  of  that  parish  were  bound  to  maintain  him  until 

they  could  ascertain  where  his  settlement  was,  and  that 

might  be  a  very  difficult  matter.    The  relief  given  under 

such  circumstances,  was  no  evidence  that  the  pauper  was 

settled  in  the  parish,  because  the  parish  officers  were 


(a)  S  Eastt  498. 


bound 
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1S27.       bound  by  law  to  maintain  him  until  they  could  ascertain 
^   ^  where  bis  settlement  was.     It  is  true  that  the  pauper  on 

The  KiKO  *^      "^ 

asninst        t\ft>  occasious  returned  to  Chathanif  and  was  not  only 

The  Inhabit-  .  ^  / 

anu  of  relieved  by  that  parish,  but  had  money  given  to  him 
to  take  him  back  to  Trowbridge^  which,  it  has  been  said^ 
was  equivalent  to  relieving  him,  while  resident  in  another 
parish.  Relief  given  to  a  pauper  while'he  isresident  in 
another  parish,  is  a  distinct  acknowledgment  by  the  re- 
lieving parish  ,that  they  believe  him  to  be  settled  there. 
But  giving  the  pauper  money  to  enable  him  to  remove  to 
Trowbridge^  was  no  acknowledgment  by  Chatham  that  he 
was  settled  there.  Assuming,  therefore,  that  it  was  ques- 
tionable upon  the  evidence,  whether  the  relief  was  given 
to  the  pauper  as  a  settled  inhabitant  or  not,  and  that  the 
sessions  might  have  inferred  that  the  pauper  had  been 
relieved  by  Chatham^  because  he  was  settled  there,  that 
was  not  a  necessary  conclusion.  Being  a  question  of 
&ct,  it  was  for  the  sessions  to  draw  their  conclusion^ 
and  I  cannot  say  that  their  decision  is  wrong.  The 
mere  fact  of  the  pauper's  having  first  remembered  him- 
self in  Chatham^  when  he  was  four  or  five  years  of  age, 
is  not  any  evidence  of  his  having  been  bom  in  that 
parish.  Upon  the  whole,  I  think  that  the  sessions  have 
drawn  the  proper  conclusion  from  the  evidence,  and 
that  their  order  must  be  confirmed. 

Order  of  sessions  confirmed. 
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1827. 


The  Marquis  of  Stafford  against  Coyney, 

'^T^RESPASS  for  breaking  and  entering  the  plaintiflTs  Where  a  land- 

JL^  ,  owner  tuffered 

close  with  carts  and  horses,  and  breaking  posts  and  the  public  to 

^liains.     Pleas,   first,  not  guilty.     Secondly,   a  public  yean,  a  road 

ighway  over  the  locus  in  quo,  and  that  the  posts  and  «[ate'forall 


Plains  were  wrongfully  placed  there  by  the  plaintiff.  ^If^JSofoir. 
iHepIjcation,  traversing  the  highway  and  new  assign-   u^id^*' h* 
xxient  of  trespasses  extra  viam  with  carts  laden  with  ^*»  •^^^c  * 

limited  dedica- 


i/s.     Plea,  a  public  highway  over  the  locus  in  quo,  tion  of  the  road 

^.  to  the  public  or 

«or  carts  laden  with  coals,  and  issue  thereon.     At  the  no  dedication 
trial  before  Garrow  B.,  at  the  Staffbrd  Lent  assizes,  a  licence  re- 
1827,  it  appeared  in  evidence,  that  in  the  month  of  thatapereon 
P^bruary  1820,  several  persons  residing  at  Lane  Endj  alonjf"L*^rMid 
heinor  anxious  to  open  a  communication  between  that  »ft«rno"cenot 

°  ^  to  do  so,  was  a 

place  and  Weston  Coynev^  sent  a  petition  to  the  plaintiff  trespasser. 

Semble,  That 

(w^fio  had  lands  lying  between  those  two  places)  for  his  there  may  be  a 

limited  dvdica- 

concurrence.     The  plaintiff's  agent  wrote  and  sent  to  tionofahigh. 

1    /.   1  .  .  ...       1     i*  1    ^»y  to  the  pub- 

several  of  the  petitioners  an  answer  containing  the  tol-  Uc, 

louring  observations :  "  It  must  not  be  forgotten,  that 
Lord  SttrffbrcTs  estate,  tli rough  which  the  projected  road 
^  wished  to  be  carried,  is  full  of  coals  open  to  the 
ttiarket,  and  in  course  of  being  worked.     Under  these 
circumstances,  his  Lordship  considers  the  conveyance 
trough  this  estate,  of  coals  belonging  to  other  pro- 
prietors, to  be  quite  inadmissible,   and  if  any  road  is 
opened,  he  will  expect  that  a  prohibition  of  the  carriage 
^  such  coals  through  his  estate  shall  be  part  of  the 
P'^n,     It  will,  of  course,  be  understood  that  Lord  Staf" 
•^^  considers  the  other  land-owners  fully  entitled  to  lay 
V0L.VIL  S  the 
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]  827.        the  same  prohibition  on  the  conveyance  of  coals  through 

~      ,       their  estates,  which  it  appears  necessary  to  stipulate  for 

Stafford      in  his  own  <5ase."     A  communication,  signed  by  several 

against 

Coyjixr.  inhabitants  of  Lane  End^  saying  that  they  should  be 
glad  to  have  the  road  made  upon  the  terms  above  men- 
tioned, was  afterwards  sent  to  the  plaintiff's  agent.  The 
road  was  accordingly  commenced,  that  part  of  it  which 
ran  through  the  plaintiff's  estate  was  made  by  him  at 
his  own  expence,  the  residue  was  made  under  the  super- 
intendence of  the  surveyor  of  the  highways,  and  paid 
for  by  subscription.  None  of  the  other  land-owners 
insisted  upon  any  prohibition  as  to  coal-carts  passing 
through  their  estates.  The  road  was  completed  and 
opened  to  the  public  in  October  1820.  About  a  year 
after,  the  plaintiff  caused  two  posts  to  be  erected,  one  at 
each  side  of  the  road  running  through  his  estate,  and  to 
one  of  these  a  chain  was  attached.  Several  instances 
were  proved,  in  which  a  servant  of  the  plaintiff  had, 
by  the  directions  of  his  agent,  stopped  coal-carts  passing 
along  that  part  of  the  road,  by  putting  the  chain  across 
it.  In  1826,  the  driver  of  a  coal-cart  being  stopped, 
broke  the  chain  by  direction  of  the  defendant,  and 
passed  along  the  road,  through  the  plain tifi^s  estate,  and 
for  this  alleged  trespass  the  action  was  commenced. 
On  the  part  of  the  defendant,  many  instances  were 
proved,  in  which  coal-carts  had  passed  along  the  road 
in  question  without  interruption,  and  it  did  not  appear 
that  carts  or  carriages  of  any  other  description  had  ever 
been  interrupted.  It  was  also  proved  that  the  plaintiff's 
steward,  when  applied  to  on  the  subject  of  repairing  this 
part  of  the  road,  replied  that  Lord  Stafford  would  have 
nothing  more  to  do  with  it,  and  that  the  parish  naight 
repair  it  or  suffer  it  to  be  indicted.    It  was  afterwards 


paired  at  the  expence  of  the  parish,  and  statute-duty  was 

done 


^■v,. 
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^iloae  upon  it.  Upon  this  evidencefor  the  defendant,  it  was        1 827* 
contended  that  by  throwing  open  the  road  to  the  public  for  . 

TI16  Marquis  of 

a  whole  year  without  putting  up  a  chain,  the  plaintiff  had      Stapfokd 
dedicated  it  to  them  for  all  purposes,  and  that  he  could       Comsr. 
not  afterwards  restrict  the  uses  of  it.     Or  if  that  were 
not  80^  still  that  the  suffering  the  road  to  be  repaired  by 
the  surveyor  of  the  highways,  at  the  expence  of  the 
parish,  amounted  to  an  abandonment  of  the  restriction 
upon  the  original  dedication.     The  learned  Judge  told 
the  jury  thft  a  dedication  to  the  public  for  a  year  was  a 
dedication  in  the  eye  of  the  law,  and  that  if  there  was 
a  dedicadouy  the  agreement  could  not  bind  the  public 
rights.     And  he  left  it  to  them  to  say  whether  there  was 
wk  dedication.     Under  this  direction  the  jury  found  a 
^▼erdiet  for  the  defendant,  but  the  learned  Judge  gave 
'•be  plaintiff  leave  to  move  to  enter  a  verdict  in  his 
^voiur  for  1^.,  if  the  Court  should  think  liim  entitled  to 
recover  upon  the  case  as  proved  at  the  trial.     A  rule 
nisi  fat  that  purpose  was  obtained  in  Easter  term; 
against  which 

Jervis  and  Russell  Seijt.  shewed  cause.     There  are 

two  questions  in  this  case,  first.  Whether  the  plaintiff 

could  make  the  exception  in  question?  as  he  clearly 

intended  to  make  the  road  public  sub  modo.     There 

^  no  instance  of  such   a  restricted  public  highway. 

[-fiolrai^  J.   Could  not  the  plaintiff  give  a  public  road 

^r  certain  purposes  only,  ex  gr.  for  a  footway  ?]     Yes, 

^Ot  then  he  could  not  exclude  any  persons  on  foot; 

here,   having  made  a  road  public  for  horses  and 

he  cannot  exclude  any  carts.     The  next  question 

Whether  the  restriction,  if  it  could  by  law  exist,  was 

m  fiiet  abandoned  ?  It  appeared  that  the  plaintifi^'s 

^gcnti  when  spoken  to  as  to  the  state  of  the  road,  and 

S  2  some 
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1827.        some  threat  of  indictment,  declared  the  plaintiff  would 
_    .  ^  have  nothing:  more  to  do  with  it ;  that  the  parish  might 

The  Marquis  of  °  '^  ° 

STAproRD      repair  or  suffer  it  to  be  indicted,  as  they  thought  fit* 

against  i_  •  i_       r>     ii 

CoTMzr  That  was  a  clear  relinquishment  to  the  parish  or  all 
right  in  the  road ;  and  the  surveyor  of  the  highways  from 
that  time,  with ,  the  knowledge  of  the  plaintiff's  agent, 
always  repaired  the  road,  and  caused  statute-duty  to  be 
done  upon  it 

Taunton  and  Campbell  contr^,  were  stopped  by  tbe 
Court. 

a 

Bayley  J.  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  If  in  law  there  can  be  a  partial  dedi- 
cation of  a  highway  to  the  public,  it  seems  to  me  that 
the  road  in  question  was  so  dedicated.  I.  am  disposed 
,  to  think  that  there  may  be  such  a  dedication,  but  if  not, 
then  in  this  case  th^rc  was  no  dedication  at  all.  The 
defendant  contends,  that  there  was  a  general  dedication ; 
but  looking  at  the  whole  of  the  evidence,  it  is  impossible 
to  say  that  the  plaintiff  ever  intended  so  to  give  the 
road.  The  public  must  take  secundum  formam  doni; 
if  they  cannot  take  according  to  that,  they  cannot  take 
at  all.  Neither  was  there  any  sufficient  evidence  of  a 
subsequent  unrestricted  dedication  to  the  public.  User 
is  evidence  of  dedication,  but  it  is  evidence  only;  and 
most  of  the  instances  in  which  coal-carts  had  been 
stopped  had  occurred  during  the  two  years  next  before 
the  trial. 

HoLROYD  J.  I  am  of  opinion  that  the  public  hav« 
no  right  to  the  road  in  question,  except  according  to 
the  grant  of  Lord  Stafford^  to  be  proved  either  by  user 
or  by  the  letter  of  his  agent.     In  principle  I  see  no 

objection 
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<^bjection  to  a  partial  dedication:  and,  at  all  events,  the       1827. 
liffht  /riven  cannot  be  more  extensive  than  the  gift      — — - 

.  .  .     .  ^       The  Marquis  of 

imports.     If  a  restriction  cannot  by  law  exist  as  to  a     Stafford 
public  way,  then  the  grant  was  only  a  licence  revo-      Coynit. 
cable.     Perhaps,  indeed,  an  user  of  the  way  beyond  the 
restricted  right  knight  not  make  an  innocent  party  a  tres- 
passer; for  the  sufferance  of  such  more  extensive  user, 
without  objection,  would  be  evidence  of  licence.     But 

in  this  case  there  was  no  such  licence,  and,  therefore, 

the  plaintiff  18  entitled  to  recover. 

LiTTLEDALB  J.    I  entertain  some  doubt  as  to  the 
possibility  of  making  a  partial  dedication ;  but,  at  all    ' 
chrents,  there  was  not  in  this  case  any  evidence  of  a 
general  dedication,  and  therefore  the  plaintiff  is  entitled 
Co  have  the  verdict  entered  in  his  favour. 

Rule  absolute  (a). 

(a)  See  RoberU  r,  Karr,  I  Campb,  962,  n.     Rex  t.  Tke  Inhmhitantt  of 
J^trtkn^Homkire,  SM-^S.  962. 


Reed  against  Deere. 

ASSUMPSIT.     The  declaration  stated,  that  on,  &c.  Where  a  party 
declared  upon 

at,  &c.  it  was  agreed  by  and  between  the  plaintiff  two  written 
and  defendant  to  refer  two  causes,  in  one  of  which  Reed  i^e  second  of 
was  plaintiff  and  Deere  defendant,   and  in   the  other  ^^l^^^''' 
Reed  was  plaintiff,  and  Deeie  and  one  Cook  defendants,  fi^^^J^^ ^^re 
to  A.  B.  on  the  usual  terms,  and  that  the  costs  should  ^«"*  •*«<> 

'  counts  upon 

each  teparatelj; 
*i^  it  appeared,  when  the  instnunents  were  produced  in  evidence  by  the  plaintiff,  that  the 
fint  onlj  was  stamped :  Held,  that  the  second  could  not  be  read  in  evidence  to  support  the 
pliiotiff's  case,  but  might  be  looked  at  in  order  \o  ascertain  whether  the  first  was  altered 
^7  it,  and  that,  therefore,  the  plaintiff  could  not  exclude  the  second  agreement  and  proceed 
°Pon  the  counts  setting  out  the  first  only. 

S3  be 


DxBftE* 
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1827«       be  in  his  discretion,  and  the  reference  should  be  made  a 
"""■"       rule  of  court  in  the  usual  manner ;  and  afterwards,  to 

Reid 

againu  wit,  on,  &c.  it  "wasjuri/ier  agreed  between  the  said  parties^ 
that  all  costs  should  be  in  the  arbitrator's  discretioDy 
and  that  the  parties  should  abide  by  the  arbitrator's  de- 
cision, touching  the  snbject-matters  of  the  said  two 
actions,  and  what  he  should  see  fit  to  be  done  by  the 
parties  thereto  respectively,  so  that  his  award  shoidd 
be  made  on  or  before  the  first  day  of  Michaelmas  term 
then  next,  or  such  further  day,  not  exceeding  the  fint 
day  of  Hilary  term  then  next,  as  the  arbitrator  might 
appoint.  Breach,  that  defendant  revoked  the  authority 
of  the  arbitrator,  whereby  plaintiff  lost  the  benefit  of 
great  expenses  incurred  by  him  in  preparing  to  proceed 
upon  the  reference.  There  was  another  count  stating 
the  first  agreement  only,  and  others  stating  generally 
that  the  parties  had  agreed  to  refer  certain  matters  in 
difference,  and  that  the  defendant  afterwards  revoked 
the  arbitrator's  authority.  Plea,  the  general  issue.  At 
the  trial  before  Bosanquet  Serjt,  at  the  Hereford  Spring 
assizes,  1827,  on  behalf  of  the  plaintiiFa  letter  was  pro- 
duced written  by  the  defendant,  wherein  he  said,  "  I 
consent  to  the  causes  (those  mentioned  in  the  declar- 
ation) being  referred  to  A.  B.  in  the  usual  terms,  and 
the  costs  to  be  in  his  discretion,  and  the  reference  to  be 
made  a  rule  of  court  in  the  usual  manner."  The  plain- 
tiff's attorney  sent  an  answer  accepting  the  proposal, 
and  this  was  stamped  with  an  agreement-stamp.  The 
defendant  and  the  attorney  for  the  plaintiff  afterwards 
met  before  the  arbitrator,  and  then  indorsed  and  signed 
upon  the  back  of  the  letter  above  mentioned,  written  by 
the  defendant,  the  second  agreement  stated  in  the  first 
count  of  the  declaration.    This  was  not  stamped.   Camp^ 

beU, 


Biissell  Serjt.  contra.     An  instrument  altered  whilst  in 
fieri  requires  only  one  stamp.    [Holrqyd  J.  The  second 

(«)  8  Eattf  S7J.  (6)  1  Campb.  72.    9  £afl»  951. 

S  4f  letter 


DiSftK. 
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^eHf  for  the  defendant,  contended  that  this  second  agree-       1827. 
intent  varied  materially  from  the  first,  and  could  not  be       

Rsn 

reid  in  evidence  for  want  of  a  stamp ;  and  that  the  first  agtdnM 
agreement  could  not  support  the  action,  that  having 
been  pot  an  end  to  by  the  second.  For  the  plaintifi^  it 
WIS  ccmtended,  that  he  might  rely  upon  the  count 
fitatiog  the  first  ^igreement  only.  The  learned  Judge 
being  of  a  difierent  opinion,  directed  a  nonsuit.  In 
Easier  term  a  rule  nisi  for  a  new  trial  was  granted ; 
and  now 

Cawgpbdl  shewed  cause.     The  decision  of  the  learned 
Judgt  at  the  trial  was  perfectly  correct.    The  counsel 
#or  the  plaintifi*  produced  both  the  agreements  in  support 
mil  the  action ;  the  second  was  not  allowed  to  be  read 
ibr  want  of  a  stamp.    Then  he  contended  for  a  right  to 
Test  his  case  upon  the  first  agreement  alone;  but  as  a 
second  had  been  produced,  which,  in  the  opinion  of  the 
learned  Judge,  varied  materially  from  the  first,  the  plain- 
tiff was  in  the  same  situation  as  if  that  first  agreement 
had  never  been  made.     Suppose  the  plaintiff  had  re- 
corered  upon  the  first  agreement,  then  by  stamping  the 
second  he  would  have  been  in  a  situation  to  maintain 
another  action.     HUl  v.  Paltefi  {a)  is  directly  in  point 
[BajfUy  J.  There  the  party  declared  upon  the  policy  as 
altered.]    Another  action  was  afterwards  brought  by 
Hilts  Assignees  v.  Patten  (b\   describing  the  policy  as 
it  stood  before  the  alteration,  but  the  result  was  the 
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1827.       letter  accepting  the  proposal  for  a  reference  made  it 

' '        binding ;  it  was,  therefore,  no  longer  in  fieri.]    Then 

agamti  the  plaintiff  had  a  right  to  go  upon  the  first  agreement^ 
and  the  defendant  could  not  have  the  second  read  in 
evidence  to  shew  that  it  varied  from  the  first,  because  it 
was  not  stamped.  In  Hobson  v.  Hall  {a)  an  agreement 
to  make  a  bet  was  produced  in  evidence  duly  stamped : 
it  appeared  that  aiter  the  agreement  was  made,  the 
parties  wrote  upon  it  that  they  agreed  to  double  the 
bet :  this  was  held  to  be  a  new  agreement  requiring  a 
new  stamp ;  but  the  paper  was  received  as  evidence  of 
the  first  agreement,  and  upon  that  the  plaintiff  recovered. 
IHolrqt^d  J.  That  might  be  treated  as  two  distinct  bets, 
each  of  which  required  a  stamp,  but  the  first  was  not 
varied  by  the  second.]  The  case  of  Hill  v.  Patten  has 
already  been  distinguished  from  the  present;  and  in 
French^  Assignee  of  Hilly  v.  Patten  [b)  Lord  EUenborough 
treated  the  policy  as  defaced,  and  altogether  destroyed^ 
so  that  no  stamp  could  render  it  available. 

Bayley  J.  I  am  of  opinion  that  the  nonsuit  in  this 
case  was  right.  In  French  v.  Patten  it  was  established, 
that  if  the  parties  to  an  agreement,  after  they  have 
signed  it,  introduce  an  alteration  which  cannot  be  read 
in  evidence  for  want  of  a  stamp,  still  the  old  agreement 
is  at  an  end.  There  the  alteration  was  upon  the  face 
of  the  instrument,  here  upon  the  back  of  it ;  but  that 
does  not  appear  to  make  any  material  distinction ;  for  if 
the  Judge  sees  that  the  first  agreement  has  been  deter* 
mined,  he  may  act  upon  that  knowledge.  It  would  be 
against  the  policy  of  the  revenue  laws  to  allow  a  party 
in  such  a  case  to  resort  to  the  first  agreement.     It  has 

(a)  Peake,  N.  P.  C.  127.  (b)  1  Campb,  72. 

been 
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1)een  ai^ed  that  there  might  be  two  agreements  sub-        1887* 
sisttng,  and  that  the  plaintiff  had  a  right  to  rely  upon «  . 

either  that  was  in  a  condition  to  be  read.     But  if  they        againai 

Deem. 

are  inconsistent,  one  must  supersede  the  other.     Now 
the  original  agreement  left  the  time  for   making  the 

anrard  unlimited,  and  that  was  fixed  by  the  second. 

Putting  aside  all  consideration  of  the  stamp  laws,  the 

first  agreement  was  no  longer  in  force  after  the  second 

had  been  made. 

HoLROTD  J.    I  am  of  the  same  opinion.     According 
to  the  judgment  of  Ije  Blanc  J.  the  case  of  French  v. 
JPatten  differs  in  one  respect  from  this.     He  observes^ 
chat  the  alteration  was  made  upon  the  very  face  of  the 
instrument ;  and  proceeds,   ^'  I  cannot  say  that  it  is  the 
same  thing  as  if  the  memorandum  had  been  written  on 
a  different  instrument."     But  it  seems  to  me  that  as 
soon  as  it  appeared  on  the  plaintiff's  case  that  some 
farther  arrangement  had  been  made  after  the  first  agree- 
ment was   signed,    he  was   bounds  to  shew  what  that 
new  arrangement  was,  in  order  to  prove  that  the  old 
agreement  was  still  in  force.     It  has  been  urged  that 
the  new  agreement  could  not  be  received  in  evidence  at 
all,  either  for  or  against  the  plaintiff.     But  although, 
leader  such  circumstances,  the  Court  cannot  notice  the 
particulars  of  the  agreement,  it  may  take  notice  that  an 
^l^eement  has  been  made  relating  to  the  subject-matter 
of  the  action.     It  is  every  day's  practice,  when  a  witness 
ves  parol  evidence  of  a  contract,  to  ask,  whether  i^ 
as  reduced  into  writing  ?    If  he  says  it  was,  the  Court 
ust  take  notice  of  the  existence  of  that  writing,  and 
uire  it  to  be  produced.     And  if  it  be  not  stamped  it 
luinot  be  read  in  evidence,  and  the  plaintiff's  case  fails. 

Lit- 
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1 827*  LiTTLEDALE  J.     The  terms  of  the  first  agreement  were 

'       qualified   by   the  second.     Then   the   first  agreement 

t^ainu  taken  by  itself  is  at  an  end.  As  to  the  alteration  not 
being  upon  the  face  of  the  instrument,  I  cannot  under- 
stand how  it  makes  any  difierence  whether  the  alter- 
ation is  so  made,  or  upon  another  part  of  the  same 
paper,  or  upon  a  difierent  paper.  The  effect  is  the  same 
in  each  case.  Then,  as  to  looking  at  the  second  agree- 
ment, the  Court  may,  in  all  cases,  so  far  allow  parol 
evidence  of  a  written  agreement  as  to  ascertain  that  it 
relates  to  the  subject-matter  in  discussion.  If,  indeed, 
a  plaintiff  gets  through  his  case  without  giving  the 
defendant  any  opportunity  of  mentioning  the  written 
agreement,  the  latter  must  produce  it,  and  he  cannot 
avail  himself  of  it  unless  it  be  duly  stamped. 

Rule  discharged. 


De  Beauvoir  against  Welch  and  Another. 


By  the  general  HPRESPASS  for  destroying  gates  and  fences.    ^Pleas, 

turnpike  act,         JL  . 

3  G.  4.  c.  126.  first,  not  guilty.    Secondly,  public  right  of  foot  and 

enacted, «  That  Carriage  way  over  tlie  locus  in  quo.     Issue  thereon.    At 
nrnd  5hil"i^    ^®  ^"^^  before  Burrough  J.,  at  the  Berkshire  Summer 

completed, 

the  lands  or  groqnds  constituting  any  former  roads  or  road,-  or  so  much  and  such 
part  or  parts  thereof,  as  in  the  judgment  of  the  trustees  may  thereby  become  useless  or 
unnecessary,  shali  and  may  be  stopped  up,  and  discontinued  as  public  highways  (anleas 
leading  over  some  moor,  heath,  common,  uncultivated  land,  or  waste  ground,  or  to  some 
church,  mill,  village,  town  or  place,  lands  or  tenements,  to  which  such  new  road  does  not 
immediately  lead,  and  which  may  therefore  be  deemed  jyrojrer  to  be  kept  open,  either  aa  a 
public  or  private  way  or  ways,  for  the  use  of  any  inhabitant  at  large,  or  any  indlviduml  or 
individuals) :  "  Held,  that  the  exception  did  not  take  away  from  the  trustees  the  power  of 
stopping  up  the  roads  therein  mentioned,  but  left  them  at  their  discretion  to  do  so  or 
not,  and,  therefore,  that  the  trustees  might  stop  up,  and  give  up  to  the  owner  of  tlie. 
adjcnning  land  an  old  road  leading  to  a  church,  &c.,  to  which  Uie  new  road  did  not  immedi- 
ately lead. 

assizes 
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Attiies  in  18£6,  the  plaintiff  had  a  verdict  subject  to  the        1887* 


Ds  BiAvrm 


Opinion  of  this  Court  on  the  following  case :  — - 

The  iocua  in   quo  had  formed  a  part  of  an  old       agamn 

tonipike  road,  leading  from   the   south   end  of  Bos^ 

tod  Lane,  in  the  Baih  road,  to  Hogmaor  Coppice^  on 

the  way  towards  Pangboum.    It  was  bounded  on  both 

sides  by  lands,  which,  with  the  exception  of  two  fields^ 

belonged  to  the  plaintiff.     In  1825,  the  trustees  of  this 

i-oad  formed  a  new  line  of  road  from  the  south  end  of 

jBos^ocA  Lame  to  Hogmoor  Coppice,  over  the  plaintiff's 

lands.    After  the  new  road  was  opened  to  the  public, 

they  made  an  order,  dated  the  6th  of  Februofy  1826, 

-that  ao  much  of  the  old  turnpike  road  leading  from  the 

south  end  ofBosiock  Lane  towards  Hqgmoor  Coppke,  as 

lay  between  the  point  at  which  the  said  old  turnpike 

road  touched  the  road  leading  from  Reading  towards 

Speeniamlandj  and  the  point  at  which   the  said  old 

turnpike  road  touched  the  road  leading  from  the  said 

Beading  and  Speenkandand  roads  towards  Bradfidd,  and 

containing  in  length  four  furlongs,  twenty-nine  poles, 

and  three  yards,  or  thereabouts,  and  so  much  of  the 

said  dd  turnpike  road  as  lay  between  the  point  at 

^hkik  the  same  road  touched  the  said  before«mentioned 

^t>ad  leading  towards  Bradfield,  and  the  point  at  which 

^e  said  old  turnpike  road  touches  the  road  leading  by 

the  parish  church  of  EngUfield^  towards  Theale^  and 

<^>«mtaining  in  length  three  furlongs  and  ten  poles,  or 

^^lereabottts,  and  also  so  much  of  the  said  old  turnpike 

^"^oad  as  lay  between  the  point  at  which  the  same  road 

^^>uched  the  road  leading  from  the  parish  church  of 

Inglefield,  towards  North  Street^  and  the  point  at  which 

le  new  line  of  turnpike  road  crossed  the  said  old  turn- 

nke  ready  and  containing  in  length  seven  furlongs  and 

six 


Welch-. 


26a  CASES  IN  TRINITY  TERM 

1827-  six  poles,  or  thereabouts,  should  be  stopped  up,  and 
"■""^  wholly  discontinued  to  be  used  as  a  hiffhwa\',  and  that 
a^nst  the  several  pieces  of  old  turnpike  road  so  ordered  to  be 
stopped  up,  should  be  given  up  to  the  plaintifiF^  the 
owner  of  the  adjoining  lands,  pursuant  to  the  agreement 
of  the  same  date  between  them.  By  this  agreement, 
after  reciting  the  above  order,  the  trustees  agreed  to 
give  up  to  the  plaintiff  so  much  of  the  old  road  as  was 
ordered  to  be  stopped  up  in  exchange  for  his  lands 
occupied  by  the  new  line  of  road.  Possession  of  the 
old  road  was  afterwards  given  to  the  plaintiff  by  the 
trustees.  The  distance  from  the  south  end  of  Bostock 
Lane  to  Hogmoor  Coppice^  was  thirty-six  poles  less  by' 
the  new  than  the  old  road.  The  distance  from  the 
defendant  Welch's  bouse  at  Englefieldj  to  TiU  Milty  at 
which  the  inhabitants  of  Englefield  had  been  accus- 
tomed to  grind  their  com,  was  considerably  increaised 
by  the  stoppage  of  the  old  road.  The  distance,  also^ 
of  the  village  of  Englefield  itself  from  the  Bath  road 
was  increased  by  the  stoppage ;  and  the  distance  from ' 
the  houses  of  several  parishioners  of  Englefield  to  the 
parish  church  was  also  rendered  considerably  greater. 
On  the  10th  March  1826,  the  alleged  trespasses  were 
committed,  in  order  to  assert  a  continuing  right  of  way 
over  the  locus  in  quo. 

7]/rwhilf  for  the  plaintiff.  The  trustees  had  such  a 
general  jurisdiction  over  the  subject-matter  as  authorised 
them  to  make  the  order.     By  the  S  G.  4.  c.  126.  s.SS.{a\ 

the 

(a)  The  3  (?.  4.  c  126.  s.  8J.  enflcU,  **  That  it  shall  be  lawful  for  the 
trustees  or  commissioners  of  every  turnpike  road,  and  they  are  thereby 
fuUy  authorised  and  empowered,  from  time  to  time,  to  make,  divert, 

shorten. 
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^^e  trustees  of  every  turnpike   road  are  empowered 
*Vom  tioie  to  time  to  divert,  shorten,  vary,  alter,  and 


1827. 


niprove  the  course  of  any  road  under  their  care.     By        agamM ' 

■Wjuca. 
section 


■M^hortea,  wmtj,  alter,  and  improve  the  course  or  path  of  any  of  the  sereiml 
^nd  respecttre  roads  under  their  care  and  management,  or  of  any  part  or 
-parts  thereof,  and  to  diTert,  shorten,  vary,  alter,  and  improTe  the  courw  or 
-jiath  of  any  of  the  said  several  and  respective  roads,  through  or  over  any 
cooiiDonsy  or  waste  .grounds,  or  uncultivated  lands,  without  making  satis- 
faction  for  the  same ;  and  also  through  or  over  any  private  lands,  tene- 
ments, or  bcreditaiiientSy  tendering  and  making  satisfaction  to  the  ovmers 
thereof^  and  pcnons  interested  therein,  for  the  damage  they  shaU  sustain 
thereby.  " 

^ect.  86.  enacts,  **  That  after  any  new  road  shall  be  completed,  the 

lands  or  grcands  constituting  any  former  roads  or  road,  or  so  much  and 

such  part  or  parts  thereof,  as  in  the  judgment  of  the  said  trustees  or  com- 

missioiiers  may  there  by  become  useless  or  unnecessary,  [or]  (a)  s?utll  or  may 

be  stopped  up  and  discontinued  as  public  highways,  (unless  leading  over 

some  moor,  heath,  common,  uncultivated  land,  or  waste  ground,  or  to 

some  church,  mill,  village,  town  or  place,  lands  or  tenements,  to  which 

rach  new  road  or  roads  doth  not  or  do  not  immediately  lead,  and  which 

n^  therefore  be  deemed  proper  to  be  kept  open,  eitlicr  as  a  public  or 

private  way  or  ways,  for  the  use  of  any  inhabitant  at  large,  or  any  indivi- 

^vuX  or  individuals,)  and  shall  be  vested  in,  and  shall  and  may  be  sold  and 

Conveyed  by  the  said  trustees  or  commissioners  in  the  manner  herein  men* 

'ibned,  for  the  best  price  that  can  be  gotten  for  the  same ;  and  the  money 

^^Hsing  by>  such  sale  shall  be  applied  for  the  purposes  of  the  act,  for  repair- 

^g  and  maintaining  such  turnpike  road." 

Sect.  88.  enacts,  **  That  when  any  turnpike  road  shaU  be  diverted  or 

-^^mmed,  and  the  new  road  shall  be  made  and  completed,  such  new  road 

s^all  be  in  lieu  of  the  old  road,  and  shall  be  subject  to  the  said  provisions 

r^ulations  in  any  act  of  parliament  contained,  or  otherwise,  to  vvhich 

old  road  was  subject,  and  sliall  be  deemed  and  taken  to  be  a  common 

%mighway,  and  shall  be  repaired  and  maintained  as  sudi  ;  and  the  old  road 

siiall  be  stopped  up,  -and  the  land  and  soil  thereof  shall  be  sold  by  the 

'^mstees  or  commissioners  to  some  person  or  persons  whose  lands  adjoin 

%l)ereto,  as  hereinafter  mentioned,  with  regard  to  pieces  of  ground  not 

wtated ;  but  if  such  old  road  shall  lead  to  any  lands,  house,  or  place, 

^ich  cannot,  in  the  opinion  of  the  said  trustees  or  commissioners,  he 

conveniently  accommodated  with  a  passage  from  such  new  road,  which 

they  ore  hereby  authorised  to  order  and  lay  out  if  they  find  it  necessary, 

then,  and  in  such  case,  the  old  road  shall  be  sold,  but  subject  to  the  right 


(a)  Sic  in  the  statute,  apparently  interpolated  by  mistake. 


of 
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1887*  section  84*  they  are  empowered  to  treat  for  the  purchase 
of  lands  necessary  lor  diverting,  altering,  and  improving 

agamti  any  such  road.  By  section  86.  alter  a  new  road  is 
comfJeted,  the  old  one  may  be  stopped  up  and  discon- 
tinued as  a  public  highway,  except  in  certain  cases 
therein  mentioned.  And  the  first  question  is,  whether 
the  exception  absolutely  ousted  the  trustees  of  their 
general  power  to  stop  up  roads  in  the  particular  cases 
there  specified,  of  a  road  to  a  church,  mill,  &c.  That 
section  provides,  ^^  that  after  such  new  road  shall  be 
completed,  the  lands  constituting  any  former  roads, 
&c.  or  such  part  thereof,  as  in  the  judgment  of  the 
trustees  may  thereby  become  Useless  or  unnecessary, 
shall  or  may  be  stopped  up  and  discontinued  as  public 
highways  {unless  leading  over  some  moor,  heath,  com- 
mon, uncultivated  land  or  waste  ground,  or  to  same 
church,  mill,  village,  &c.  to  which  such  new  road  doth 
not  immediately  lead,  and  which  may  therefore  he  deemed 
proper  to  be  kept  open  either  as  a  public  or  private  way 


of  way  and  paauge  to  &uch  lands,  house,  or  place  respecti?ely,  according 
to  the  ancient  usage  in  that  respect. " 

By  4  6.  4.  c.  95.  «.  87.  it  is  enacted,  «  That  if  any  person  shaU  think 
himself  aggriered  by  any  order,  judgment,  or  determination  made,  or  by 
any  matter  or  thing  done,  by  any  justice  or  justices  of  the  peace,  or  by  any 
trustees  or  commiwioneri  of  any  turnpike  road,  in  pursuance  of  tbia  act 
or  the  said  recited  act,  or  any  local  act  for  making,  repairing,  or  main* 
taining  any  turnpike  road,  (except  where  the  order,  judgment,  or  deter- 
mination of  any  such  justice  or  justices,  trustees  or  commissioners,  are 
hereby  dedared  to  be  final  and  conclusive,  and  except  under  the  particular 
circumstances  hereinafter  mentioned,)  and  for  which  no  particular  method 
of  relief  hath  been  already  appointed,  such  person  may  appeal  to  the  jus- 
tices of  the  peace  at  the  next  general  or  quarter  sessions  of  the  peace  to  be 
hdd  for  the  county,  &c«,  wherein  the  cause  of  such  complaint  shaU  arise : 
provided  always,  that  no  appeal  shall  be  allowed  against  any  conTiction  for 
any  penalty  or  forfeiture  which  shaU  not  exceed  the  sum  of  forty 
shillings.** 

for 
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for  the  use  of  any  inbabitant  at  large,  or  any  individual'').        18S7. 
This  clause  is  not  imperative  on  tbe  trustees,  or  in  re-       — — 
straiDt  of  tbeir  general  power  to  stop  a  turnpike  road        a^nma 
<Ki  completing  a  new  one,   but  is  merely  directory  to 
Cliem  in  the  exercise  of  such  power  in  the  particular 
instances  there  enumerated.     It  will  be  contended,  that 
^e  exception  beginning  with  the  word  unless  is  absolute^ 
mnd  that  as  the  new  line  of  road  does  not  lead  imme^ 
diatdy  from  the  defendant's  house  to  Till  Milly  tliis  case 
falls  within  it     But  if  such  is  the  true  construction  of 
this  chuis^  no  part  of  any  old  turnpike  road  leading 
over  any  moor,  &c.  or  to  any  mill,  &c.  could  be  stopped. 
For  if  such  a  road  be  turned,  there  must  always  be  some 
place  which  stood  on  the  old  line,  the  communication 
from  which,  to  some  millj  village^  place  or  lands,  will  not  be 
mmediate  by  the  new  line.     The   object  of  the   ex- 
ception was  to  indicate,  that  if  the  old  road  led  not 
toaoards  but  to  some  church,  mill,  &c.  to  which  the  new 
toad  did  not  immediately  lead,  the  trustees  might  stop 
^p  the  old  road  under  the  act,  and  might  at  the  same 
time,  if  they  thought  fit,  reserve  a  right  of  way  to  any 
inhabitant,  &c.     Thus  if  trustees  stopped  up  a  road 
leading  to  a  church,  mill,  &c.,  only,  as  to  a  cul  de  sac, 
^iey  might  yet  reserve  a  communication  over  the  old 
voad,  if  the  new  line  did  not  lead  to  such  church,  mill, 
&C.,  or  if  a  new  passage  could  not,  in  their  opinion,  be 
€:onveniently  laid  thereto  from  the  new  road,  pursuant  to 
cbe  3  G.  4.  c.  1 26.  s.  88.     Then  if  the  old  line  of  road 
lere  stopped  did   not  lead  immediately  to,  but  only 
towards  some  church,  miU,  &c.,  it  is  not  such  a  road  as 
fills  within  the  exception,  whatever  be  the  effect  of  that 
exception;  for  Wright  v.  Rattray  {a)  shews  that  a  claim 

(a)  1  Ea^t  377. 

of 
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1827.       of  a  prescriptive  right  of  way  from  A.  to  C.   is  not 
■""*"^       sustained  by  proof  of  a  way  leadinff  from  A.  towards  C, 

D«  Bkadtoie  .  /  ft 

againsi  but  interrupted  at  B.  Now  the  old  road  from  the 
defendant's  house  to  Till  Mill  was  not  immediate,  but 
led  to  many  other  places.  The  new  road  is  as  immediate, 
though  longer.  The  expressions  in  the  exception,  ^'  and 
which  may,  therefore,  be  deemed  proper  to  be  kept  open, 
either  as  a  public  or  private  way,"  shew  a  manifest, 
analogy  to  the  88th  section.  That  section  is  in  pari 
materia,  though  applying  only  to  cases  where  the  old 
road  is  sold,  and  not  exchanged  as  In  s.  86.,  and  clearly 
vests  a  discretion  in  the  trustees  to  seU  the  old  road, 
subject  to  &  right  of  passage  thereon  to  any  house.  Sec., 
which  cannot,  in  their  opinion,  be  conveniently  accom- 
modated with  a  passage  from  the  new  road.  The 
trustees  having  a  discretion  vested  in  them  by  the  act  to 
turn  this  road,  exercised  it  for  the  benefit  of  the  public 
by  making  a  shorter  line,  and  followed  the  maxim 
**  discretio  est  scire  per  legem  quid  sit  justum"  (a),  by 
consulting. the  parallel  act  rej>pecting  stopping  highways 
not  turnpike,  viz.  55  G.  3.  c.  68.  s.  2.,  which  enacts  that 
highways  may  be  diverted  so  as  to  make  the  same  nearer 
or  more  commodious  to  the  public.  The  statute  IS  G.  S. 
r.78.  s.  19.,  repealed  by  the  55  G.  3.  c.  68.  5. 1.,  was  to  the 
same  effect.  Secondly,  if  the  trustees,  having  a  general 
jurisdiction  to  order  the  road  to  be  slopped,  exceeded  it 
by  selling  or  exchanging  the  old  road  without  reserving 
to  the  defendant  a  right  of  passage  to  Till  Milly  he 
should  have  appealed  to  the  next  sessions,  according  to 
the  statute  4>  G.  4>.  c.  95.  s.  87.  to  quash  the  order.  The 
words  "  may  appeal "  have  always  been  construed  to  be 

(a)  KitghUif**  case,  10  Coke^  MO  a.     See  Bookers  case,  5  Cokt^  1 00  a. 

com- 
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compukoiy  on  the  party  seeking  a  remedy,  Bonndl  ▼•       1827* 

Beighicn  (a),  Durrani  r.  Boys  (i).    In  Davison  v.  Gill  (c) 

the  order  was  defective  on  the  fiure  of  it.     Welch  ▼•       o^^atiiji 

^aA{d)  tamed  on  an  ex  parte  order  of  justices,  to 

^hich  no  plan  was  annexed  as  required  by  the  13  O.  S. 

C78.S.19. 

Talfimrd  for  the  defendants.    The  single  question  in 
tbia  case  ia^  Whether  the  trustees  had  jurisdiction  under 
the  statntea,  to  stop  up  the  road  which  they  have  con- 
v'^jed  to  the  plaintiff?  for  if  they  had  no  jurisdiction, 
i^    csn  scarcely  be  contended  that  the  parties  aggrieved 
yr^^aee  boimd  to  appeal  to  the  sessions ;  and  if  they  had 
jiAxitdiction,  it  must  be  conceded  that  this  Court. has  no 
poirer  to  enquire  into  the  manner  in  which  they  have 
excrciaed  a  discretion  confided  to  them  by  law.    The 
cam  has  been  argued,  as  if  the  only  objection  whicli 
could  be  raised  to  the  stoppage  was,   the  individual 
gne?ance  of  the  defendant  JVelcAf  in  the  increase  of 
^itiDoe  to  the  mill  where  he  and  the  other  inhabitants 
^Englefield  were  accustomed  to  grind  their  com ;  but 
this  is  not  so,  for  the  old  road  led  to  the  village  and 
pirisk  church  of  Englefield,  and  to  two  closes  not  be- 
longing to  the  plaintiff,  to  which  there  is  now  no  access; 
udifin  consequence  of  these  circumstances  the  trustees 
had  DO  power  to  stop  up  the  old  road,  it  remains  a 
piUic  highway,  along  which  any  of  his  Majesty^s  sub* 
jccts  have  still  a  right  to  travel.     The  exception  in 
^  ^•4f.  c.  126.  s.  86.  includes  a  road  thus  circumstanced, 
fof  having  given  to  the  tmstees  a  discretion  to  stop  up 
'°**  generally,  when  they  shall  deem  it  fitting,  it  pro- 
^*^  to  qualify,  that  discretion  by  the  words,  "  unless 

(«)  5T.IL  182.  (6)  6T.Il.5SO. 

(0  lSamf64.  Id)  8JSa«r,S94. 

^o^m  VIL  T  leading 
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1827«  leading  over  some  moor,  &c.  or  to  some  church,  mitt, 
"—■"^  Tillage,  town,  or  place,  lands  or  tenements,  to  which 
aganm        sttck  new  road  does  not  immediately  lead;"  and  here 

WxLCiU 

the  case  expressly  finds  that  the  old  road  led  to  the 
village  of  EngUfield.  It  is  obvious  that,  however  in- 
diiferent  or  beneficial  to  the  public  at  large  the  alter- 
ation may  be,  it  has  been  productive  of  great  prejudice 
to  all  the  inhabitants  of  the  village  of  EnglefieMj  whose 
houses  are  now  to  be  reached  only  by  circuitous  roads, 
and  this  was  the  precise  evil  against  which  the  ezcq>« 
tion  was  intended  to  guard.  It  is  to  be  observed,  that 
the  statute  SG.4.  c.  126.  gave  no  appeal  whatever; 
and,  therefore,  under  the  construction  contended  for, 
there  was  no  remedy  against  the  judgment  of  the  com- 
missioners, even  if  they  took  away  the  only  road  which 
an  individual  might  have  to  his  own  premises,  as  they 
have  done  in  the  instance  of  the  closes  which  are  de- 
scribed in  the  case  as  excepted  from  the  lands  of  the 
plaintiff  on  each  side  of  the  old  road.  The  discretion^ 
therefore^  of  the  trustees  was  limited,  that  limitation 
extended  to  the  locus  in  quo,  and  consequently  the  right 
of  the  puUic  was  not  extinguished,  and  the  defendants 
are  entitled  to  judgment. 

Cur.  adv.  vuU. 

Bayley  J.  This  was  an  action  of  trespass,  to  which 
there  was  a  plea  of  a  public  right  of  way.  The  locus 
in  quo  at  one  time  had  been  part  of  a  public  highway* 
The  question  was.  If  it  had  or  had  not  been  properly 
stopped  up,  so  as  to  destroy  the  right  of  the  public,  and 
so  as  to  vest '  the  right  of  possession  in  the  plaintiff? 
The  case  turned  on  the  construction  of  the  SG.4.  c.  126. 
s.  86.  It  was  insisted  that  the  trustees  had  no  right  to 
make  the  order  for  stopping  up  the  road  in  question^ 

bccaose 
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because  the  old  road  led  to  a  church,  mill,  village,  &c«  to.        1827* 
wkich  the  oew  road  did  not  immediately  lead.  Seetion  86.    ^  """"" 

Db  BxAUTom 

provides^  that  after  such  new  road  shall  be  completed^        agahut 
**the  lands  or  grounds  constituting  any  former  road,  or 
80  much  and  such  part  thereof  as  in  the  judgment  of 
the  trustees  may  thereby  become  useless  or  unneces- 
sary, shall  or  may  be  stopped  up  and  discontinued  as 
public  highways,  (unless  leading  over  some  moor^  heathy 
Qommon,  uncultivated  land,  or  waste  ground,  or  to  some 
church,  null,  village^  town,  or  place,  lands  or  tenements^ 
to  which  such  new  road  or  roads  doth  not,  or  do  not  im- 
mediately lead^  and  which  may  therefore  be  de^pied  pro- 
per to  be  kept  open  either  as  a  public  or  private  way  or 
ways,  for  the  use  of  any  inhabitant  at  large  or  any  indi- 
^oal  or  individuals.")  The  whole  question  turns  on  thi» 
eioeption.    If  it  takes  away  from  the  commissioners  the 
power  to  stop  up  every  road  of  the  description  there  spe- 
dfied,  then  they  had  no  jurisdiction  to  stop  up  the  road 
in  qoesdon.     But  if  it  does  not  take  away  from  them 
the  power,  but  only  authorizes  them  to  leave  open  roads 
of  that  description  when  in  their  discretion  they  shall 
tbiiik  fit,  then  the  order  in  question  wiU  be  a  valid  order. 
Undoubtedly  the  trustees   would  have  had  no  juris- 
<]iction  to  stop  up  the  road  in  question  if  the  early  part 
of  the  excepting  clause  had  stood  by  itself.     But  upon 
&  careful  consideration  of  the  whole  of  this  clause,  it 
seems  to  me  to  be  clear  that  the  l^islatui'e  intended  to 
give  the  commissioners  a  discretionary  power  either  to 
stop  up  or  leave  open  those  roads  as  they  might  think 
fit.   The  clause  contains  two  branches ;  the  first  points 
out  the  description  of  the  roads  to  which  the  power  of 
^  trustees  may  be  applied ;  the  second  leaves  it  to 
^  discretion  of  the  trustees  to  apply  it  or  not ;  and  it 
^eo  ^Tes  them  i^  remarkable  power  of  converting  that 

T  2  which 
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1827*       which  had  previously  been  a  public  into  a  private  way. 
.         ,  If  the  Urst  branch  of  the  exception  had  stood  by  itself, 

ogainMi  it  would  take  away  fr6m  the  commissioners  all  power  of 
0f6pp2lig  up  any  road  leading  over  a  moor,  heath,  &c« 
or  to  a* mill,  church,  &c.  It  would  be  singular,  how- 
ever, that  the  commissioners  should  be  precluded  from 
stopping  ii^  any  old  road  leading  over  a  moor,  heath, 
8tc.,  whien  the  new  road 'might  perhaps  open  in  a  new 
dfa^Uon  over  that  very  moor,  heath,  &c.,  and  the 
termini  might  be  the  same,  though  the  line  of  direction 
might  be  somewhat  different  from  the  old  road.  It 
would  be  singular,  too,  that  they  should  be  precluded 
fKMi  Stopping  up  an  old  road  leading  to  a  church, 
ttiiil,  &c.  in  every  case  where  the  new  road  did  not 
le6d  ihimediately  to  such  church  or  mill,  though  it 
thight  leid  to  sbme  other  road  which  would  perhaps 
give  a  good  access  to  the  church,  mill,  &c.  It  seems 
to  me  that  the  iKtter  words  of  the  clause  were  intro- 
duced to  qualify  the  nlore  general  expressions  used  in  the 
former  sentence,  and  to  point  out  to  the  trustees  in  what 
instances  that  power  might  be  exercised,  but  leaving 
it  to  their  discretion  to  exercise  it  or  not  as  they  might 
think  proper.  This  is  the  only  reasonable  construction 
of  the  clause.  The  clause  says,  first,  that  the  road 
l^liall  be  stepped  up,  unless  it  is  a  road  of  a  particular 
description;  and,  secondly,  unless  it  be  a  road  which, 
on  account  of  its  leading  to  that  heath,  moor,  &c.,  or  to 
that  mill,  church,  &c.  mar/  be  deemed  proper  to  be  kept 
open  as  a  public  or  a  private  way.  The  latter  words  im- 
port that  a  discretion  is  to  be  exercised.  To  be  ex- 
ercised by  whom  ?  Clearly  by  the  trustees  and  commis- 
sioners. If  we  were  to  hold  that  it  was  only  to  be  exer- 
cised by  a  judge  or  jury,  it  would  lead  to  great  litigation^ 
for  difierent  juries  might  form  very  different  judgments 
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as  to  the  propriety  of  continuiog  the  road  open*  Besides,        1627* 
the  old  road  or  roads  are  to  be  kept  open,  either  as  a    ^  "T 
public  or  private  way  or  ways.     If  it  be  deemed  proper       ^m<e 
that  an  old  public  way  shall  be  a  private  wayj  tbe 
pablic  lights  are  at  an  end  ;  and  it  will  become  a  way 
to  be  used  only  by  particular  individuals.    But  unless 
the  conunissioners  have  this  power  of  making  it  a  private 
wayt  how  can  it  become  such  by  law?    There  is  no 
legal  mode  of  converting  that  which  has  been  a  public 
way  into  a  private  way,  except  by  act  of  parliament*    It 
seems  to  m^  therefore,  that  there  is  an  .obligation  on 
the  commissioners,  when  they  are  dealing  with  9  road  of 
this  description,  if  they  in  their  judgm^it  shall  think 
fit  that  it  shall  continue  a  public  road,  to  say  so  in 
express  terms  on  the  face  of  their  order.    -The  true 
construction  of  this  clause  is,  that  the  road  is  to  be 
stopped  up,  unless,  first,  it  is  a  road  of  one  of  the  de«- 
scriptions  specified  in  the  act ;  and,  secondly,  unless  the 
tnistees  deem  it  proper  to  be  kept  open  as  a  public  or 
private  road.    In  this  case  the  commissioners  have  made 
an  order  for  stopping  up  and  discontinuing,  but  have 
made  no  provision  for  keeping  it  up,  either  as  a  public 
or  a  private  road ;  and,  as  it  seems  to  me,  the  conse- 
quence is,  that  it  has  ceased  to  be  a  public  road,  and 
that  the  justification,  therefore,  is  not  made  out.     The 
statute  SG.  4.  (7.126.  gives  no  appeal,  and,  therefore, 
under  that  statute  the  judgment  of  the  trustees  or  com- 
missioners (if  they  were  the  persons  to  exercise  a  judg- 
ment on  the  subject)  would  be  final  and  conclusive.  But 
that  defect,  if  it  be  one,  is  remedied  by  the  stat«  4  G.  4. 
C.96.  s.  87.   For  these  reasons,  it  appears  to  rae  that  the 
locus  in  quo  had  ceased  to  be  a  public  way;  and  that,  as 
the  right  of  possession  and  right  of  property  were  vested 
in  ihe  plaintiff,  he  is  entitled  to  reooter. 

T   3  HOLROYD 
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182Y.  HoLROYD  J.  concurred. 


ojgtdnit  LiTTLEDAL'6  J.     Tfae  words  of  the  exception  mani- 

lestly  import  that  a  discretion  is  to  be  exercised  by  the 
commissionfers.  First,  the  word  **  ma^*  prirn^  facie  has 
that  import.  It  is  true,  that  in  some  acts  of  parliament 
{as  in  the  8  &9  FK  3.  c.  11.  5. 8.)  the  word  "  mat/'  has 
been  held  to  mean  ^  must"  but  if  the  word  "  miusf*  had 
accompanied  the  words  "  be  deemed  proper'*  in  this  case, 
iJie  whole  passage  would  have  been  insensible.  The 
word  "  mtist*  is  wholly  inapplicable  to  that  act  of  the 
mitid  which  the  trustees  by  the  other  words  are  called 
tipon  to  put  in  operation.  The  word  "  mai/*  cannot  in 
this  case,  therefore,  mean  " must"  The  word  deemed 
imports  also  that  a  judgment  is  to  be  exercised,  and  the 
words  ^  either  public  or  private  ways"  describe  the  sub- 
jed;  matter  on  which  that  judgment  is  to  be  exercised. 

Judgment  for  the  plaintiff* 


Attwood  and  Others  against  Munnings% 

i^onh^'  A  SSUMPSIT  by  the  plaintiflFs,  as  indorsees,  against 
ness  on  his  own  ^^  defendant,  as  acceptor  of  a  bill  of  exchanire  for 

account,  and  "^  ° 

also  in  partner-  1560/.   Plea,  the  general  issue.    At  the  trial  before  Lord 

ship,  went 
abroad,  and 

ga?e  to  certain  persons  in  this  country  two  powers  of  attorney ;  by  the  first  of  which,  autho- 
rity was  given  ybr  him,  arid  in  his  namet  and  t9  lot  use,  to  do  certain  specific  acts,  (and, 
amongst  others,  to  indorse  bills»  &c.)  and  generally  to  act  for  him,  as  he  might  do  if 
he  were  present ;  and  by  the  seoond,  authority  was  given  *<  for  him  and  on  bis  behalf, 
to  accept  bills  drawn  on  him  by  his  agents  or  correspondents."  (7.2>.,  one  of  ^.  i?.*8 
partners  (and  who  acted  as  hb  agent),  in  order  to  raise  money  for  payment  of  the  crediton 
of  the  joint  concern,  drew  a  bill,  which  the  attorney  accepted  in  ji.  B.^s  name  by  procur- 
ation. In  an  action  against  A.  B.  by  the  indorsee  of  the  btU :  Held,  first,  that  the  right 
of  the  indorsee  depended  upon  the  authority  given  to  the  attorney ;  secondly,  that  the 
powers  applied  only  to  A.  B.*s  individual  and  not  to  his  partnership  aflTairs;  thirdly,  that 
the  special  power  to  accept  extended  only  to  bills  drawn  by  an  agent  in  that  capacity,  and 
that  C  D,  did  not  draw  the  bill  in  question  as  agent,  but  as  partner;  and,  lasUy,  that  the 
general  words  in  the  powers  of  attorney  were  not  to  be  construed  at  hu^^  but  as  ghring 
genersl  powers  for  the  carrying  into  e&ct  the  special  purposes  for  which  they  were  given. 

Tenterden 


AmrotB 

ogamM 
Mumm 
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Tenterden  C.  J.,  at  the  London  sittings  after  Michadmm        1827* 
term  1833,  a  verdict  was  found  for  the  plaintifi^,  sobjed 
to  the  opinion  of  this  Court  on  the  following  case :  — 

The  phuntifib  were  bankers  carrying  on  business  ui 
the  city  of  London ;  the  defendant  was  a  merchant  en* 
gaged  in  extensive  mercantile  business,  and  also  in  joint 
qMColations  to  a  considerable  amount,  with    Thonuu 
Burlei^  Messrs.  Bridges  and  Elmer^  S.  Houdett,  and 
W.  Bothery.  In  the  year  1 8 1 5  the  defendant  went  abroad 
on  the  partnership  business,  and  remained  abroad  tiil 
after  the  bill  upon  which  this  action  was  brought  be«- 
came  due.    By  a  power  of  attorney,  dated  the  18th  oT 
Mc3^  1816,  the  defendant  granted  power  to  fV.  Rothen^ 
7\  Burleigky  and  5.  MunningSj  his  wife,  jointly  and  se^ 
lerally  jfSr  A/m,  and  in  his  name,  and  to  his  scse,  to  sue 
ibr  and  get  in  monies  and  goods,  to  take  proceedingSi 
and  bring  actions,  to  en&rce  payment  of  monies  due,  to 
defend  actions,  settle  accounts,  submit  dilutes  to  arbi* 
tration,  sign  receipts  for  money,  accept  compositions; 
^*  indorse,  negotiate,  and  discount,  or  acquit  and  dis* 
charge  the  bills  of  exchange,  promissory  notes,  or  other 
negotiable  securities  which  were  or  should  be  payable 
to  him,  and  should  need  and  require  his  indorsement  ;'* 
to  sell  lib  ships,  execute  bills  of  sale,  hire  on  freight, 
efiect  insurances ;  *^  buy,  sell,  barter,  exchange,  export 
and  import  all  goods,  wares,  and  merchandises,  and  to 
trade  in  and  deal  in  the  same,  in  such  manner  as  should 
be  deemed  most  for  his  interest ;  and  generally  for  him 
and  in  his  name,  place,  and  stead,  and  as  bis  act  and 
deed,  or  otherwise,  but  to  his  use,  to  make,  do,  execute, 
transact,  perform,  and  accomplish  all  and  singular  such 
further  and  other  acts,  deeds,  matters,  and  things  as 
should  be  requisite,  expedient,  and  advisable  to  be  done 
in  and  about  die  premises,  and  all  other  his  affiiirs  and 

T  4*  concernsy 
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1827*       concerns,  and  as  he  might  or  could  do  if  personally  act- 

ing  therein."    By  another  power  of  attorney^  dated  the 

tgaifui  23d  of  jrci^,1817»  and  executed  by  the  defendant  when 
abroadi  he  gave  to  bis  wife^  &  MunningSf  power  to  do 
a  varieQr  of  acts  affecting  his  real  end  personal  pro* 
perty  s  -^  ^vad  also  for  him  and  on  his  behalf,  to f pay  and 
acc^t  such  bill  or  bills  of  exchange  as  should  be  drawn 
or  charged  on  hioi  by  his  agents  or  correspondents  as 
occasion  should  require,  &c. ;  and  generally  to  do^  ne- 
gotiate, and  transact  the  affiiirs  and  business  of  him^ 
defendant,  during  his  absence,  as  fully  and  effectually  as 
if  he  were  present  and  acting  therein."  T.  Burleigh 
corresponded  with  the  defendant,  and  acted  as  his 
agent,  both  before  and  after  the  receipt  of  this  power. 
The  defendant,  .  while  abroad,  employed  part  of  the 
produoe.of  the  joint. speculations  in  his  individual  con- 
ceipB,  and  during  his  absence,  T.  Burkighj  for  the.  pur- 
pose of  raising  money  to  pay  to  creditors  of  the  joint 
concern,  who  were  become  urgent,  drew  four  bills  of 
exchange  for  500/.  each  upon  the  defendant,  dated  May 
22d,  1819.  The  proceeds  of  those  bills  were  applied^in 
payment  of  partnership  debts ;  they  were  accepted  by 
the  defendant  by  procuration  of  S.  M.^  his  wife.  The, 
bill  in  question  was  afterwards,  in  order  to  raise  money 
to  take  MP  those  bills,  drawn  and  accepted  in  the  follow- 
ing, jG(Mia^  —  *^  Six  months  after  date  pay  to  my  order 
1^6Q/«,  for.  vahie  received :  T.  Burleigh.  Accepted  per 
procuration  of  G.  G.  H.  Munnings.  —  &  Munnings.** 
This  bill  was  discounted  by  the  plaintiffs.  The  defend- 
ant i:etui*ned  to  England  in  October  1821,  and  he,  and 
each  o£  the  partners  to  the  joint  speculations,  claimed  to 
be  a  creditor. on  that  concern. 

Parke  for  the  plaintiffs.     The  question  is,  Whether, 

under 
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under  either  of  the  powers  of  attorney,-  the  defendant's       1827. 

wife  was  authoiized  to  accept  biila  drawn  hf  Tkamas       

Burleigh^  to  .raise  money  to:discbai^e  debta  dwing  by       a^aitnu 
the  partners  in  the  joint  concern  ?:  By  the  'aecemd'  power 
express  autbori^  was  given  to  Mrs*  3f.  toacoept  billB 
drawn  by  agents  of  the  defendant  as  occasion 'iliight  re- 
quire.  iSurkighf  the  drawer^  is  found  to  bate  ^actcd  as 
agent  of  thn  defendant^  and)  therefore,  the  only  xir- 
cumstanoe  aeceasaiy  to  complete  the  anthorityis^to  shew 
that  oocatton.idid  require  that  the  bill  ahoald  be  dtwwn. 
That,  honfere^  cannot  afiect  third  persons*    Tbey  are 
bound  to  see  the  power  to  accept,  -  but  not  to  ascertain 
how  £ir  the  bill  was  necessary.  -  Powers  are  often  con- 
strued differently  as  to  the  attorney  and  third  persoiUi. 
hi  Howard  y.  BaiUie{a\  Eyre  C.J*  puts  an  instance^ 
Tiz*  a  power  to  pay  debts  in  course  of  administration ; 
payment  of  a  simple  contract  before  a  q>eclalty  debt 
would  be  good,  quoad  the  creditor,  but  not  as  to  tite 
attorney.     It  is  not  possible  for  strangers  to  have  such 
a  knowledge  of  the  party's  affairs  as  to  be  enabled  to 
judge  whether  the  occasion  did  make  the  bill  requisite* 
The  agentj  of  course,  has  such  knowledge;  and 'the 
power  as  to  this  part  must  be  considered  directoiy  only. 
The  party  is  protected  by  having  the  choice  of  his  own 
agent,  and  may  derive  great  benefit  from  giving  him 
power  to  draw  or  accept  bills  in  cases  of  expediency 
as  well  as  in  cases  of  absolute  necessity*    The  power 
in  question  may  fairly  be  read,  as  if  the  words  **  at  the 
discretion  of  my  attorney,"  or  "  as  my  attorney  shall 
think  fit,"  had  been  inserted,  instead  of  «*  as  occasion 
shall  require."     If  the  words  had  been  **  as  shall  be 
necessary,"   a  different  construction  might  have  pre- 
vailed*   The  case  of  The  East  India  Company  v.  HenS' 

(a)  2H.Bl,6\9. 

ley 
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1827*        ^^{0)9  differs  from  the  present*     There  the  agent  had 
a  spedal  and  limited  power  to  buy  silk  of  a  particular 

Anwooo 

agmut  quality.  If  the  order  to  him  had  been  general,  to  pup* 
chase  such  stlk  as  occasion  should  require,  and  he  had 
bought  silk  of  a  second  quality,  althougli  the  occasion 
required  him  to  buy  it  of  the  first,  the  principal  would 
have  been  bound  by  his  act.  But,  secondly,  the  occa- 
sion did  require  this  bill  to  be  accepted.  The  case 
states  that  the  defendant  was  engaged  in  various  spe- 
culations individually  and  in  partnership.  He  had 
applied  to  his  own  use  funds  of  the  joint  firm.  Tire 
joint  concern  was  in  debt,  and  the  bill  in  question  was 
drawn  and  accepted  for  the  purpose  of  paying  those 
debts.  [^Bayley  J.  Hiere  is  nothing  said  in  the  power 
as  to  partnership  concerns,  and  as  to  them  it  was  un- 
necessary, for  die  other  partners  had,  without  any 
power  of  this  sort,  authority  to  bind  the  defendant.] 
The  words  of  the  power  are  general ;  there  is  nothing 
in  them  to  limit  the  authority  to  the  private  concerns  of 
the  defendant,  and  the  words  must  be  construed  most 
strongly  against  him.  But  if  it  be  held  that  the  special 
authority  to  accept  bills  did  not  extend  to  this  case,  stHl 
the  general  power  in  the  first  instrument  was  sufficient 
to  authorize  the  acceptance :  that  relates  to  the  mffliage- 
ment  of  all  the  defendant's  affairs ;  and  if  any  words  are 
sufficiently  comprehensive  to  give  both  special  and  general 
powers,  they  have  been  used  in  that  instrument. 

PoUock  contr^  If  the  first  power  had  been  capable 
of  receiving  the  construction  now  attempted  to  be  put 
upon  it,  the  second  would  have  been  wholly  unneces- 
sary ;  but  it  manifestly  was  not  intended  to  apply  to  the 
acceptance  of  bills.   The  question,  therefore,  turns  upon 

(a)  \E$ih  119. 

the 
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the  autbority  to  accept  given  by  the  second  poww.  182T. 
Much  argument  has  been  addressed  to  the  question  — — — 
how  fer  the  power  was  restricted  by  the  introduction  of       agamu 

_  ,         ,  ,  McncNivos. 

the  words  ^*  as  occasion  shall  require.  But  snpposnig 
no  snc^i  woktis  to  have  been  used,  then  the  power  would 
have  been  to  accept  bills  drawn  by  his  agent  or  cor- 
respondenty  but  that  must  mean  an  agent  or  cor- 
Tespoddent  in  that  transaction.  Nor  would  any  difficulty 
-arise  out  of  su^ch  a  construcdou ;  for  the  acceptance 
being  by  procuration,  ought  to  put  parties  taking  the 
bill  on  their  guard,  and  they  should  require  the  pro- 
duction of  the  letter  of  advice  accompanying  the  bill. 

Bayist  J.  This  was  an  action  upon  an  acceptance 
importing  to  be  by  procuration,  and,  therefore,  any  per- 
son taking  the  bill  would  know  that  he  had  not  the . 
security  of  the  acceptor's  signature,  but  of  the  party 
professing  to  act  in  pursuance  of  an  authority  from  him. 
A  person  taking  such  a  bill,  ought  to  exercise  due 
caution,  for  he  must  take  it  upon  the  credit  of  the  party 
who  assumes  the  authority  to  accept,  and  it  woutd  be 
only  reasonable  prudence  to  require  the  production  of 
ihat  authority.  The  plaintiff  in  this  case  relies  on  the 
authority  given  by  two  powers  of  attorney,  which  are 
instruments  to  be  construed  strictly.  By  the  first  of 
die  powers  in  question  the  defendant  gave  to  certain 
persons  authority  to  do  certain  acts  for  hinij  and  in 
his  name,  and  to  his  use.  It  is  rather  a  power  to  take 
than  to  bind ;  and,  looking  at  the  whole  of  the  instru- 
ment, although  general  words  are  used,  it  only  authorises 
acts  to  be  done  for  the  defendant  singly ;  it  contains  no 
express  pow^r  to  accept  bills,  nor  does  there  appear  to 
have  been  an  intention  to  give  it;  the  first  power,  there- 
fore^  did  tiot  warrant  this   acceptance.     The   second 

power 
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1827*  power  gave  an  express  authority  to  accept  bills  for  the 
defendantj  and  on  his  behalf.    No  such  power  was  re- 

agam$i  quisite  as  to  partnership'  transactions,  for  the  odier 
partners  might  bind  the  firm  by  their  acceptance.  The 
^  words,  therefore,  must  be  confined  to  that  which  is 
their  obvious  meaning,  viz.  an  authority  to  accept  in 
those  cases  where  it  was  right  for  him  to  accept  in  his 
individual  capacity.  Besides,  the  bills  to  be  accepted 
are  those  drawn  by  the  defendant's  agents  or  corre- 
spondents ;  but  the  drawer  of  the  bill  in  question  was 
not  his  agent  quoad  hoc  The  bills  are  to  be  accepted, 
too^  ^  as  occasion  shall  require.**  It  would  be  dangerous 
to  hold  that  the  plaintifi^  in  this  case  was  not  bound  to 
enquire  into  the  propriety  of  accepting.  He  might 
easily  have  done  so  by  calling  for  the  letter  of  advice;  and 
I  think  he  was  bound  to  do  so.  For  these  reasons,  I  am 
of  opinion  that  judgment  of  nonsuit  must  be  entered. 

HoLROYD  J.  I  agree  in  thinking  that  the  powers  in 
question  did  not  authorize  this  acceptance.  The  word 
procuration  gave  due  notice  to  the  plaintiffs,  and  they 
were  bound  to  ascertain,  before  they  took  the  bill,  that 
the  acceptance  was  agreeable  to  the  authority  given. 
The  case  does  not  state  sufficient  to  shew  that  this  bill 
was  drawn  by  an  agent  in  that  capacity,  but  rather  the 
contrary;  for  it  appears  that  it  was  drawn  to  raise 
money  for  the  joint  concern  in  which  the  drawer  was  a 
partner ;  it  does  not,  therefore,  come  within  the  special 
power* .  Then,  as  to  the  general  powers.  These  instru- 
ments do  not  give  general  powers,  speaking  at  large, 
but  only  where  they,  are  necessary  to  carry  the  pur- 
poses of  the  special  powers  into  efiect. 

LriTLEDALE  J.    I  am  of  the  same  ophiiiHi.     It  is 

said 
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said  that  third  persons  are  not  bound  to  enquire  into 
the  making  of  a  bill;  but  that  b  not  so  where  the 
acceptance  appears  to  be  by  procuration*  The  question 
then  turmi  upon  the  authority  given^  The  4rst  power 
of  iLttomey  contains  an  authority  to  indorse^  but  not  to 
accept  bilU;  the  latter,  therefore,  seems  to  have  been 
purposely  omitted  Neither  is  this  varied  by  the  general 
word^,.  for  they  cannot  apply  to*  any  thing  as  to  which 
limited  powers  are  given.  The  second  power  gives 
author!^  **  to  accept  for  me  and  in  my  name^  bills 
drawn  or  charged  on  me  by  my  agents  or  correspond- 
entsp  »s  OGOBfiion  shall  require."  The  hitter  words,  as 
to  the  occasion,  do  not  appear  to  me  to  vary  the 
question;;  and,  reading  the  sentence  without  them,  it 
authorises  the  acceptance  of  bills  drawn  by  an  agent. 
The  present  bill  was  not  drawn  by  Burleigh  in  his  cha- 
racter of  agent,  and  therefore  the  acceptance  was  with- 
out suflScient  authority,  and  the  plaintiff  cannot  recover 
upon  it. 

Postea  to  the  deftmdant. 
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Watson  against  Home. 

■ 

POVENANT  by  the  plaintiff,  as  assignee  of  the  lessee,  By  i«^  ^f; 

^/  sor  demiMd  hnt 

against  the  defendant,   as  lessor,   to  recover  the  atennofyon 

,  a  piece  <^ 

amount  of  taxes  and  rates  paid  by  the  plaintiff^  in  re-  ground  at  a 

fixed  annual 
rent.  The  tenant  covenanted  not  to  build  on  the  land  without  the  licence  of  the  leoor. 
The  lessor  covenanted  to  pay  all  taxes  already  charged  <nr  to  be  charged  upon  or  in  respect 
of  the  demised  piece  of  ground  during  the  continuance  of  the  term.  At  the  time  when  the 
lease  was  executed,  the  lessor  gave  a  iicenOB  to  the  lesMe'  tt>  build  -oft  the  land  demised. 
The  lessee  did  build,  and  thereby  increased  the  annual  value  of  the  premises  t  Held,  that 
the  landlord  was  liable  upon  his  covenant  to  pay  the  ta^M  in  propotlibii  to  the  rent  reserved, 
md  not  to  the  improved  value. 

The  tenant  compounded  for  his  taxes  under  the  provisidns  cffa  local  act,  and  in  conse- 
quoice  of  such  composition,  his  premises  were  assessed  f^  a  lees  annual  sum  than  the 
improved  annual  value :  Held,  that  the  tenant  paid  taxes  \n  respect  of  the  whole  improved 
annual  value,  and  that  the  landlord  was  to  pay  that  proportion  of  the  taxes  paid  which  tb« 
rent  bore  to  such  improved  annual  value. 

spect 
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1&27.        spect  of  a  certain  piece  or  parcel  of  ground  by  in- 
"Z  defttore    of  lease   demised   by  the  defendant  to  one 

Watron 

againtt        i.  Pretidergost  for  a  term  of  eighteeen  years  and  three 

llOMX. 

(juarters,  and  assigned  by  him  to  the  plaintiff.  Plea, 
that  the  defendant  had  paid  all  taxes  and  rates  charged 
upon  or  in  respect  of  the  ground  so  demised  as  afore* 
said  At  the  trial  before  Littledale  J.,  at  the  Middlesex 
sittings  afler  Michaelmas  term  1826,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  upon  the  following  case,  as  to  the  amount  of 
damages :  — 

By  indenture  of  lease,  dated  the  9th  March  1819, 
between  tlie  defendant  of  the  first  part,  the  plaintiff  of 
the  second  part,  and  L.  Prendergast  of  the  third  part; 
the  defendant  demised  to  Prendergast  all  that  piece  or 
parcel  of  ground  situate,  &c.  (stating  local  situatioa  and' 
abuttals.)  Habendum  for  eighteen  years  and  three 
quarters,  from  the  25th  March  then  next,  at  the  yearly 
rent  of  79/.  125.  6^.,  which  the  lessee  covenanted  to 
pay  without  any  deduction  whatsoever,  except  for  taxes, 
charges,  rates,  and  assessments  charged  or  to  be  charged 
upon,  for,  or  in  respect  of  the  said  piece  or  parcel  of 
ground,  and  paid  for  by  Prendergast  or  his  assigns,  and 
then  the  lessee  covenanted  that  he  would  not,  without 
the  previous  consent  in  writing  of  the  defendant,  erect 
or  suffer  to  be  erected,  any  messuage,  or  tenement,  or 
other  building  upon  the  said  demised  premises.  The 
defendant's  covenant  as  to  taxes,  upon  which  this  action 
was  brought,  was  as  follows :  "  And  also,  that  he,  the 
said  W.  Homey  his  executors,  &c.,  shall  and  will  bear^ 
pay,  and  discharge,  as  well  the  land-tax  as  all  other 
taxes,  charges,  rates,  assessments,  and  impositions,  pav- 
liamentjary,  parochial,  or  otherwise,  already  charged  or 

to 
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io  he  dunked  upon  or  in  respect  of  the  said  demised       1827. 
piece  ctr  parcel  (f  ground^  or  any  port  thereof  during 
the  continiumoe  of  the  said  term  hereby  granted^  or  any        offomie 
renewed  term  or  terms  to  be  granted,  or  upon  the  said 
Im  Prendergcutj  his  executors,  administrators,  or  assigns 
in  respect  thereo£''     The  defendant  at  the  time  of  exe- 
cuting the  lease  OQ  the  said  9th  ^syoS  March  1S19,  signed 
a  licence  or  consent  &r  the  plaintiff  to  build  on  the 
demised  ground.     Fourteen  messuages  were  afterwards 
built  thereon  at  ao  expence  of  upwards  of  25002.,  and 
to  each  of  the  messuages  was  attached  a  garden,  being 
respectiTely  parts  of  the  demised  ground*     The  whole 
of  these  houses  let  at  rents  amounting  together  to  584/L, 
subject  to  the  risk  of  tenants'  taxes,  repairs,  and  all 
outgoings,  which  were  paid  by  the  plaintiff.     In  1819 
the  lease  was  duly  assigned  to  the  plaintiff     At  the 
time  of  the  execution  of  the  lease  the  defendant  was 
assessed  for  the  whole  land,   about  fifteen  acres,   in- 
ckding  three  messuages,  at  a  valuation  of  200/.  per 
annum,  and  after  he  had  let  off  the  part  to  Prendergastj 
his  rate  was  reduced  to  180/.,  deducting  20/.  for  the 
portion  let  off,  it  having  been  customary  in  the  parish  to 
assess  land  unbuilt  upon  at  5L  per  acre  per  annum. 
The  plaintiff  claimed  in  respect  of  the  following  pa^ 
rochial  rates  which  he  paid  from  Christmas  1821  to 
Michaelmas  1824,  amounting  to  152/.  155.  6d.  for  two 
years  and  three  quarters,  viz.  the  poor  and  church-yard 
rates,  the  paving  and  watch  rates,  and  the  sewer's  rate. 
By  the  local  acts  of  22  G.  2.  c.  50.  and  42  G.  S.  c.  15. 
the  watch  and  paving  rates  are  charged  upon  the  occu- 
pier of  any  messuage,  8cc.     And  by  a  local  act  of  the 
53  G.  3.  c.  112.  5. 45.  the  poor  and  church-yard  rate  arc 
also  charged  upon  the  inhabitants  and  occupiers;  but 
by  section  54  of  the  last  act,  the  trustees  under  the  last-* 

mentioned 
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1827*       mentioned  act,  and  the  trustees  under  the  former-men- 
tioned  paving  acts,  are  empowered  jointly  to  compound 

ofainsi  for  all  the  above  rates  with  landlords,  when  the  premises 
shall  not  exceed  18/.  per  annum,  or  where  the  houses 
are  let  in  lodgings.  The  sewer's  rate. is  Assessed  by 
virtue  of  the  54  G.  8.  c.  219.,  and  is  directed  to  be 
charged  upon  the  occupier,  and  allowed  by  the  landlord. 
Immediately  after  the  fourteen  houses  were  complete, 
and  the  gardens  fenced  in,  Prendergast  the  lessee^  and 
afterwards  the  plaintiff  as  assignee^  under  the  53  G.  8. 
c.  112.  £.54.  entered  into  a  composition  for  payment  of 
the  poor  and  other  parochial  rates  and  assessments  on 
the  houses  and  gardens,  and  the  same  were  compounded 
for  at  an  average  of  12/.  for  each  of  the  houses 
and  gardens,  making  an  aggregate  sum  for  the  whole  of 
168/.  per  annum.  The  plaintiff  proved  that  he  had  paid 
the  taxes  and  rates  in  respect  of  the  said  houses  and 
gardens  from  Christmas  1821  to  Michaelmas  1824, 
amounting  to  1522.  15^.  6^^.,  being  two  years  and  three 
quarters  upon  the  said  sum  of  168/.  so  compounded  for, 
and  he  claimed  to  recover  the  proportion  of  the  said  sum 
of  1521. 15s*  6d.f  calculated  upon  the  sum  of  79/.  12s.  6d,^ 
the  rent  reserved  by  the  lease  to,  and  received  by  the 
defendant  for  the  demised  premises :  by  which  calculation, 
as  168/.  had  to  bear  152/.  15^.  6£f.,  so  79/.  12^.  6d.  ought 
to  bear  72/.  7^. 

Chiify  for  the  plaintiff.  The  defendant  expressly 
covenants  to  pay  all  taxes  charged  or  to  be  charged 
upon  or  in  respect  of  the  demised  piece  or  parcel  of 
ground,  during  the  continuance  of  the  term.  In  Hyde 
V.  Hill  (a)  J  there  was  no  express  covenant  by  the  lessor 

(fl)  5  r.  B.  377. 

to 
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to  pay  taxes,  bat  the  covenant  was  by  the  lessee  to  pay  I8S7* 
all  taxes  except'  die  land  tax.  Graham  r.  Wade{a) 
turned  on  the 'obnstnicticm  of  a  deed  coadbed  in  yery 
special  terms,  and  does  not  apply  to  the  present  case. 
Besidesjltlb  evident^  that  at  the  tune  when  the  lease  was 
execottd  bcA  tin  parties  contemplated  that  the  premises 
were  to  te  bidte  tipon,  for  the  licence  to  build  was  signed 
on  the^fery  day  the  lease  was  executed. 

CtiTKMd  Wtibttu    If  the  covenant  were   construed 

literaUy  it  ml|ght  follow,  that  in  consequoice  of  the 

tenant's  ImpRMmnents  the  taxes  might  exceed  the  whole 

rent  payable  to  the  landlord,  and  in  that  case  he  would 

not  raeeive-  any  compensation  for  the  use  of  his  land. 

Tliat  cevld  net  have  been  the  intention  of  the  lessor. 

The  eevenant,  therefore,  must  receive  a  reasonable  con- 

strucdoo-'  to  effsetuate  the  intention  of  the  parties,  and 

giving  it  that  construction,  it  binds  the  lessor  to  pay  all 

taxes  charged  or  to  be  charged  upon  the  piece  or  parcel 

of  ground    demised,    being  of  the    annual  value  of 

19L  12$.  €d.     Yeo  v.  Lemon  (d),   and  Hyde  v.  Hill  (c), 

are  authorities  to  shew,  that  under  such  a  covenant  as 

this  the  landlord  is  liable  to  pay  taxes  in  pn^rtion, 

not  to  the  increased  rate  of  taxation,  but  in  proportion 

to  the  rent  he  receives.    In  the  latter  case  the  covenant 

was  contained  in  a  building  lease. 

Batlet  J.  The  question  turns  entirely  upon  the 
coDstniction  of  that  clause  in  the  lease  by  which  the 
lessor  covenants  to  pay  and  discharge,  as  well  the  land 
tax  as  aU  other  taxes,  charges,  rates,  and  assessments^ 

(«)  16  JSff jf,  29.  (6)  2  Sir,  1 1 9a  (c)  3  T.  R.  577. 

Vol.  VII.  U  parochial, 
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UA7.       ywfr^irig'  P^Ummt^ffff  w  qtberwi«P>  already  diasgad^ 
y  - ,^^      m,*P(i^/fhfirg(^  xkfffu  ot  in  respect  Qf  tfc^  aaid  deavaid 


Mnm  ipi^Qe.or  parp^  o(  groimdi  or  wy  pavt  tbeceo^  duriag 
^  cgftriffM^^  of  the  term,  Tlie  ammal  real  roiMrved 
i9w79J,12$*  ^^  flmd  tl^epe  was  a  oovwaow by  ihakamb 
Xipt  .tp  tHMil4  up^n  ibe  deioised  preouae^  witboul;  tl»e 
pcm«9JKit  of  tb^  l<9$sor*  If  the  land  had  oat  hfon  built 
iipoD»  but  had  renoaimsd  ia  the  wme  state  as  whm  the 
lease  was  executed,  it  is  quite  clear  that  the  lessor 
wpnld  be  Uable  to  pay  sucb  taxes  only  as  wxHild  have 
b^en  payable  in  irespect  (^  property  of  the  annual  value 
^  79^  I2h  6(lp  3y  the  lease  the  parties  baw  agreed 
thai;  that  sj^nn  should  be  taken  as  the  annual  value 
^f  tiha  pr^m^MS*  It  is  the  annual  sum  which  tba  pror 
pertj  yields  to  the  lessor,  and  in  rmpect  of  which  he 
wo«ld  have  been  liable  to  be  assessed  to  the  land  tax 
mi  poor  rates  if  they  bad  been  payable  by  him;  but  the 
le^sae  afterwards  built  uppn  the  land,  and  therelDgr  in- 
i:rmi94  its  value.  The  question  is,  whetbec  the  lessor 
ia  howd  U>  c^optrihute  to  the  tenant's  taxes,  in  pro* 
ppptiqa  tp  thq  rout  reservedf  or  in  proportion  to  the 
increased  rate  at  wluch  the  premises  are  now  assessed 
by  raason  of  the  improvements  made  by  the  tenant 
The  covenant,  in  terms,  is  to  pay  all  taxes  chai^ged  or 
to  be  charged  upon  the  demised  piece  or  parcel  of 
ground  during  the  continuance  of  the  term ;  but  that 
covenant  must  receive  a  reasonable  construction.  If  it 
were  literally  construed,  so  as  to  make  the  landlord 
liable  fyaf,  all:  taxes  cbarg^  in  respect  of  the  improved 
values  it  enght  possibly  happen,  in  consequeooe  of  the 
improved,  value  of  the  premises  and  the  increased  rale 
of  taxation,  that  the  landlord  would  have  nothing  te 
receive  for  the  use  of  hb  land.     Now  that  could  not 

have 
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kive  been  die  intcntioii  of  dM  haeor.  As  toon  a»  1887. 
the  lease  wee  ezecoted  the  property  murht  hotoB  been  """"^ 
anesMd  at  tihe  aiiHual  value  of  79L  tSs.  6d.T  and  when  w6mi 
Mopto^^MPta wefe made,  and  greater  rateseonsequettdy 
inpoeitd^  die  meteased  bordeft  ought  in  jostiee  toiall 
■poiL  that  persoD  who  enjoys  the  banefit  of  the'ha* 
povementa;  It  seems  to  me^  dierefore,  tlial  when 
dKiae  katMNTPOBents  were  made  and  the  premises  aa-^ 
acaaed  in  Tespect  of  their  improved  vahie,  die  tenant 
was  endlled  to  deduct  from  the  rent  not  the  whole 
taxes  ehai]gec^  but  diat  proportion  of  the  taoees  which 
wooid  fia^e  bttn  payable  in  respect  of  the  original'  vaioe 
of  the  pMteiaei.  Yeo  v.  Lemon  {a%  and  Hyder.  Hitt  {i)f 
peoceedtd  on  the  prrodple  that  the  landlord  is  to  be 
diaifped  ki  proportion  to  his  rent,  and  not  totbalim^ 
fBOfi&A  value.  It  seems  to  me  that  the  landlord  in  this 
case  o^^t  to  be  chained  diat  proportion  of  the  taxes 
paid  by  the  tenant,  which  would  have  been  payable  in 
Kapeet  of  the  premises,  if  they  had  continued  lo  be  of 
the  original  valoe  of  79/.  125.  6d.  And,  aldMNigh  the 
tenant  bas  compounded  to  pay  rates  aa  if  hia  premises 
acre  assessed  at  168/.,  yet  he  has  in  fact  paid  in  lespect 
of  the  unproved  annual  value  584/.,  and  the  sum'  payaUa 
by  the  hndloid  must  be  calculated  accordinglyi 

H01.KOYD  J.  The  assessmenta  ought  to  be  made  on, 
the  land  in  proportion  to  its  annual  value.  If  these 
taxes,  therefore,  had  been  payable  in  the  first:  io^anpe, 
parUy  by  the  landlord  and  partly  by  the  tenant,  each  of 
them  must  have  been  assessed  in  proportion  to  that 
amiaal  vahie  which  the  land  produced  to  him ;  but  by 

(a)  9Str.  119a  (6)  a  r.  JB.  f77.      , 

U  2  l»w 
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1827.       law  these  taxes  are  payable  by  the  tenant.     It  seems  to 
""""""       me  that  the  effect  of  the  covenant  in  this  case  is  to  make 

Watioit'  ^ 

agamM  the  landlord  and  tenant  contribute  respectively  to  the 
taxes,  in  proportion  to  the  benefit  which  they  receive 
from  the  land.  The  defendant  in  terms  covenanted  to 
pay  all  taxes  charged  or  to  be  charged  upon  the  demised 
piece  or  parcel  of  ground  during  the  continuance  of 
the  term*  The  parties  by  the  reddendum  agreed  that 
the  annual  value  of  that  piece  or  parcel  of  ground 
shpuld,  during,  the  continuance  of  the  term,  be  of  the 
annual  value  of  79L  12s.  6d.  The  covenant  to  pay  taxes 
must,  therefore,  be  construed  with  reference  to  that  value. 
By  this,  construction  each  party  will-  contribute  to  the 
taxes.in  proportion  to  the  benefit  which  he  receives  from 
the.  land.  *  The  lessor  will  pay  taxes  upon  the  original 
value,  and  the  tenant  upon  the  improved  value,  of  .which 
he  alone  reaps  the  whole  benefit  I  think,  therefore,  that 
the  landlord  must  pay  that  proportion  of  the  taxes  which 
would  have  been  payable  by  the  tenant  if  the  premises 
had  remained  in  their  original  state,  and  of  the  annual 
value  of  79/.  The  improved  value  is  584/. ;  and  although 
the  tenant  has  compounded  under  the  act  of  parliament, 
and  pays  only  an  annual  value  of  168/.,  still  he  pays 
taxes  in  respect  of  the  full  improved  value.  The  land- 
lord must,  therefore,  pay  a  share  of  the  taxes  in  the 
proportion  of  79/.  to  584/. 

LiTTLEDALE  J.  Concurred. 
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Haynes  against  Hayton,  Esq. 

A  SSUMPSIT  agMHst  the  defendant,  late  sheriff  of  By  the  ttatute 

Hierefifrdskire.      The   declaration    contained    the  the  court  of ' 

common  money  counts.      On   the  trial  of  the  cause  ^^^^!^!^^ 

before  Bosanquet  Seijt,  at  the  Spring  assizes  for  the  for^l^drecog- 

county  ot  Hereford  1827,  the  following  appeared  to  he  ^^^"^^'^ 

the  firctS  of  tfaecase: —  where  the  pwty 

has  been  oom- 

The  p&untifF  had,  in  May  1824,  entered  into  two  re-  "fitted  to  gaol, 

,    •  ,  ,  or  has  given 

cognizances  in  40/.  each,  one  conditioned  for  his  own  security  to  ap- 
appearance,  and  the  other  for  that  of  his  wife,  at  the  sions,  and, 
Aen  next  quarter  sessions  for  that  county,  to  plead  to  wherea^paity, 
an  indictment  found  against  them  and  three  others  for  a  ^^^'^SP" 
forcible  entry.     TTiese  recognizances  were  returned  to  J^^J^"' 
the  derk  of  the  peace,  and  were  estreated  at  the  ses-  fppewing  to  an 

indictment,  and 

sions,  the  plaintiff  and  his  wife  making  default  of  ap-  against  whom 

process  had 

pearance«    The  forfeited  recognizances  were  included  in  issued,  paid  to 
the  copy  of  the  estreat  roll  sent  to  the  defendant,  as  sum  mentbned 
sheriff,  with  the  writ,  according  to  the  provisions  of  the  Sstn^r^r^' 
8  G.  4.  c.  46.  5. 2.,  and  on  the  30th  of  At^st  following  ^i^e  oftT*"* 
one  of  the  defendant's  officers  proceeded  to  levy  under  ?*'*^  "^  *^® 

^  ^  justices  at  ses- 


the  writ  on  the  plaintiff's  goods  for  the  sum  of  80/.,  "o***  •^«^- 

wards  by  an 

being  the  amount  of  his  forfeited  recognizances ;  "(xihich  order  mitigated 

the  recogni- 

sum  the  plaintiff  immediately  paid^  in  order  to  prevent  a  xance  to  a  smaU 

sum,  and  di- 

scde.     At  the  Michaelmas  sessions  following,  to  which  rected  the  she- 
the  defendant  had  returned  the  writ  and  the  estreat  roll,  the  residue*^ 
with   the  word    *^  Received "   written    in    the   margin  n^^!  '^^ 
asainst  the  plaintiff's  recognizances,  an  application  was  ^^*  ^^  ^"f]' 

^o  f  o  »  rr  order  was  void, 

and  that  the 
party  was  not  entitled  to  recoTer  from  the  sheriff  the  sum  which  the  justices  had  ordered 
to  be  discharged. 

U  S  made 
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1827.  made  to  the  Coort,  nnder  the  sixth  section  of  the  before- 
r.        mentidned  act,  to  discharge  the  plaintiff  ftom  the  money 

aguifut  SO  i^aid  in  satisfaction  of  the  forfe^ed  recogtifsatic^ ;  and 
the  justices  made  an  order  to  mitigate  each  of  the  for- 
feited recognizances  to  19^.  4td.j  and  also  to  brdef  in 
eabh  case  on  the  defendant,  as  sheriff,  in  the  iorm  g^ven 
in  the  act,  schedule  (C),  to  discharge  Ihe" Mm  of 
59/.  65.  8^.  (the  residue  of  the  forfeh:ed  reeogA^Eance) 
firom  the  estreat  roll.  In  the  accounts  rendered  by^the 
under-sheriff  to  the  Court  of  £xoheqnet*,  IS^  id.  was 
the  sum  stated  to  have  been  levied  on  each  Ee€6gtti- 
zanoe,  and  the  residue  dischai^ed  by  order  df  sidirfons. 
Allocations  were  made  on  the  part  of  the  (ilamtiff  to 
the  defendant's  under-sheriff  (afler  the  order  of  sessions) 
requiring  him  to  pay  back  to  the  plaintiff  the  two  snms 
of  891.  Si.  8d.  and  S9/.  6s.  ScL^  which  be  promised  to  do 
on  being  allowed  sheriff's  poundage,  and  receiving  se- 
parate receipts  for  the  two  sums.  The  preset  action  was 
bropght  to  recovcar  the  full  amount  of  the  two  sums  re- 
mitted by  th^  sessions.  The  jury  found  a  verdict  for 
the  plaintiff  for  747.  135.  4kI.  Taunton^  in  Easier  term 
^ast,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  legislature,  by  the  statute  S  G.^  c.  46.,  had 
giveti  so  po^ver  to  the  sessions  to  discharge  a  forfeited 
recognizance  in  a  case  where  the  party  thought  fit  to 
pay  the  money,  but  only  where  he  had  been  committed 
to  gaol  or  become  bound  to  appear  at  the  sessions. 

Ulaule  BXiii'Whitcombe  now  shewed  cause.  Supposing 
£liat  the  sessions  had  no  power  to  remit  the  forfeited 
redognizances,  still  the  acts  and  admissions  of  the  de- 
fendant's under-sheriff  would  entitle  the  plaintiff  to 
recover  on  either  of  the  counts  for  money  bad  and 

received. 
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remved,  or  oil  the  aooouttt  steled*    He  has  eicpttsssly       tbft. 
promiied  Ui.{¥ij  the  Mtount  tiemitted  by  th«  semon^ 


ZxAY*RI)f» 


dcdacniig  only  bi$  poimdage^  whick  w^  tH  he  or^iiudly  J^^^ 
daimedtftlHifititUkdtQbold;  And  although  it  iKw  midii« 
tahisd  ibattllecMuild  make  no  iach  claim  ott  mdttey  kvied 
by  praoMt  iMiiiig  imn  sessiotisi  yet  ofi  the  trial  it  #a^ 
oooqeilbd  fiyr  Ibe  $ake  of  peace.  The  sum,  thei^^dfot^ 
for  irfakh  the  i^ardict  tiow  ^taitdsi  is  that  which  he  eJt^ 
pmsaly  ficqtBJiii«d  the  pbdntiff  to  pay  over  to  him.  The 
ticctmm  Mpd<^  by  him  to  the  Cotiit  of  Exche^efv 
wherdiy  biii,jaiGes  credit  for  the  sums  ordered  by  tb^ 
SMikni.  lipi  bb  remitted^  is  a  tecogtiitbn  and  adoptioti 
by  the  sberitf  of  that  order,  and  an  acknowledgment 
that  be  holds  the  money  to  the  plaintiff's  Use.  It  li 
unnenyiwyiiy,  however,  to  urge  this  tiew  of  the  ^tts^ 
becaiwa  the  plaintiff's  right  to  recover  is  well  foiitided 
on  tba  4Mrder  made  by  the  sessions  i  and  that  otder  wiur 
one  which  they  had  fall  authority  to  makei  tittder  the 
S  Q.  A*  c^  46  (a).    That  is  an  act  which  should  receive  A 

libecal  odnstrucdon  for  the  rdief  of  parties,  and  hot  such 

• 

an  one  as  would  enable  the  sessions  to  order  the  ditf-^ 
charge  of  recognizanoes^  only  where  a  pitrty  has  beetl 
lodged  in  gaol,  or  has  given  securityi  but  wottld  ptf^ 
dnde  them  from  making  such  an  order,  where  the  party 
lias  paid  the  whole  sum  forfeited.  The  writ  directed  by 
the  8tatate»  s.  2.  and  schedule  (A),  is  a  JiUri  Jhcias 
and  cBpos  i  it  commands  the  sheriff  to  levy  on  the 
^oodsf  &c* ;  and  if  there  are  no  goods,  &c,  theii  to 
take  Urn-  person.  The  sessions,  in  the  latter  case, 
lisre  autborily  to  *^  inquire  into  the  drcumstancesi*' 
<s.  A.)   and   order  the  discbarge  of  tbe  ^h^le  or  part 

(«)  ScetiiecUiiiesortheactietiDutinth^judgiBBMtdelHrefcab^  the 
CMrt. 

U  4  of 
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,1SS7*       o^j  ih^i^foi^lked    r^cpgDizance;..  and  it  clearly   was 

^jt^iq^MtPtiQa-iof  tb«  Ic^lature  .to  exclude  them 

*€jmti0  frofni.sifc^  ifquify  apd  oirder^  wbece  tiie.  party  baa 
gpff^  iBnd jp9S%  tJ^,  fuU  amount  of  tbe  forfeiture. , .  Such 
A.pqTment . Bday  jbe.;  coosidfired  as  the  party's  itniiding 
hAmaslfjto  appear,  aad  then  when  he  doe^appoar  the 
aesfiona^haye  full  power.  But  it  is  not  necessazy^  in 
cprder.to  invest. them  with  that  power,  that  securi^ 
should  .  be  |;iven  .  either  expressly  or  by  impli^atian. 
Tl^f^;Sixth  section  gives  them  a  discretionary  jurisdiction 
QVi^^ihe  su^ect-matten  The  court  of  quarter  sesaigns 
i^,,tl^rf)by..eiifipowered,  f^at  its  own  discretion^  to  order 
the,j4ischarge  of  the  whole  or  part  of.. the  finfeited 
r^cpgni^ance,  or  sum  of  mane^  paid  or  to  be  paid  in  lieu 
or  satisfaction  thereof.**  The  latter  clause  has  no  mean- 
ing if- suph  a  case  as  the  present  is  not  within  its 
operation.  It  is  also  to  be  observed  that  the  order  by 
th^s^ssiops  to  the  sheriff  to.discharge  the  forfeiture  from 
tjbQ  ^ty:^, roll,  prescribed  by  the  statute,  schedule  (C), 
dp^.not  recite  either  that  the  party  had  been  taken  into 
custody;  or  that  he  had  given  security  to  appear  and 
abide  the,  decision  of  the  Court,  but  merely,  that  he  has 
appeared,  and  has  made  it  appear  to  the  satisfaction  of 
th^  Jfistices  that  he  should  be  relieved. 


.  •  •  <  • 


,  .,72m2^n.contra«  The  l^islature  has  given  no  power 
tQ:<the:i sessions. to  interfere  where  a  party  has  thought 
fit  to  pfQT.  the  whole  money  on  the  writ  coming 
iut  :^J)^bf^.. chooses  to  abide  the  decision  whether  the 
whole.  QCt part; of  .his  ftirfidted  recognizance  should  net 
be  j:]smitt^,  .he  .p^y.do  so  on  giving  security* under 
sectiQn,,5..:  A^d;^y  th^  sixth  section,  by  which  alone  the 
session^  acquire  power  to  order  a  discharge,  they  may,  by 

the 


1  ■  I » 


J    ** 


BA9iiBrr  J.  It  appears  in  this  case  that  the  recdg* 
Diamees  ivere  forfisited,  that  process  issued;  and  tiiat  the 
plaintiff  paid  the  money  to  the  sheriff.  The  si^ons 
aftarwardsf  upon  the  application  of  the  phiinti£^'  made 
an  order  to  mitigate  the  forfeited  rea^nizonees  to 
ISj;  Ad.j  and  also-  made  an  order  on  the  sheriff 'to 
discharge  the  two  sums  of  89/.  6s.  Bd.  from  the  estreat 
roll,  in  consequence  of  which  he  omitted  those  sums  in 
his  accounts  delivered  into  the  exchequer,  and  promised 
the  Qlattitiff  to  repay  him.  It  has  been  insisted  that  the 
plaintiff  was  entitled  to  recover,  first,  on  the  statute  9G.4. 
e.46.,  secondly,  on  the  ground  of  the  undeivsh^riff's 
promisei  and,^  thirdly,  on  the  ground  that  thi^  sheriff 
took  credit  with. the  exchequer  for  those  sutii^.  'As  to 
the  latter  ground,  it  appears  to  us  that  if  the  sessions 
had  not  authority  to  make  the  order  in  queistion',  that 
Older  is  wholly  void,  and  the  sherifTs  omission  to  insert 

these 
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the  express  termy^  that'sectioiH  make* radi' an  order       1827« 
Dotoidy  where  aecilrity' baa  been  given^*  bntf-wbere-tbe      ' 

Havkss 

par^  has<  been  committed  to  gaol/  But  Aeir  'power  is  agamu 
oonfoed  to'tlKMlle  twd  casec^.  ■  Th^  aufbority  by'seotionS. 
^  to  inquue^  into  the  cironmstances  of  the  tose''  is  given 
to''*  'Afei-ocPHrt  of  general  olr  quarter  sessions  bdbre 
whom  any  perscm  so  committed  to  gad  or  bound-to  appear 
shaU*be  brtmgiU.'^  The  words  <«  committed  to  gaot** 
r^er  to  persons  taken  into  custody  under  section  9.,  and 
the  words:.  Y'bound  to  appear''  refer  to  die  security 
mentieDed*^*iection  5.  The  plaintiff  in  this  case  was 
not  bnaoght  odt  of  gaol,  or  in  pursuance  of  secnrity  for 
his  Bppeasnxkot^  bis  case,  consequently,  was  not  within 
the  ooDtanplation  of  the  statute^  and  the  sessions  had 
no'aathority  to  interfere. 

Ctir.  adv.  vidt. 
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18S7i  A^tm  siiins  in  his  Mcoonte  delivei^  into  the  excheqii^ 
■      does  not  all»f  tbe  case,  for  he  is  still  aeoouMtnble  tfi^rft 

agiOmtt  And  if  thai  be  so,  there  was  no  oooeideraticitt  for  his 
preinbe  to  pay  the  plaititi£^  and  it  beeoroto  notfiim 
pactum'.  The  s^estimi  depends  upon  this^  trfaedler 
the  S  0. 44  c  46»  ti.  64  anthoriseB  the  sessions'  tb  dia« 
charge  the  recognizance  in  all  cases,  or  in  those  taakm 
only  where  dve  party  has  been  committed  to  gaol  Or 
become  bound  in  sureties  to  appeal*  at  the  seasiona; 
If  a  general  jurisdiction  be  given  to  the  session^  dien 
the  plaintiff  is  right,  otherwise  he  is  wrong*  It  was 
admitted  by  the  plaintiff's  counsel  that  the  sessions  bad 
no  other  jurisdiction  than  that  given  by  the  S  6. 4.  r.  4^ 
By  sections,  of  that  act  it  is  enacted,  thatall  finest 
forfeited  recognizances,  sum  or  sums  of  money  paid  or 
to  be  paid  in  lieu  or  satisfaction  of  them,  shall  be  certified 
by  tlie  justices  of  the  peace  by  or  before  whom  such 
finest  forfeited  recc^izances,  &c.  shall  be  imposed  or 
forfeited,  to  tlie  clerk  of  the  peace  of  the  county^  dcc^ 
and  that  such  cleric  of  the  peace  shall  copy  on  a  roll 
such  finest  forfeited  recognizances,  &c.,  and  send  a  copy 
of  such  roll,  with  a  writ  of  distringas  and  capias,  or  fieri 
fwsias  and  capias,  to  the  sheriff,  which  shall  be  Ult 
authority  to  such  sheriff  for  proceeding  to  the  immediate 
levying  of  such  fines,  forfeited  recognizances,  sum  or 
sums  of  money  paid  or  to  be  paid  in  lieu  or  satisfhotioti 
of  them,  on  the  goods  and  chattels  of  such  several  per* 
sons,  or  for  taking  into  custody  the  bodies  of  audi 
persona  in  ease  i^fficient  goods  and  chattels  AbH  not 
be  founri  whereon  distress  can  be  made  for  recovery 
tlieraof.  Then  section  5^  which  is  tery  inaceuratdy 
warded^  provides,  that  4f  any  person  on  whoae  gooib 
aad'duittrit  sueh  sheriff  shall  he  authoriaed  to  levy  any 
fludi  forfeited  recogtiizatice  or  sum  of  tedney  to  bo 

paid 
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|Nud  m  lieu  #r  Mitisfaetion  Ibefeo^  diaU  fp»e  teeurity       18S7. 

ti>  ibe  AvM  Jhr  bi$  appetmUce  at  the  Be«t  geae^ri'       "  ■  '^" 

cur  t]iiart<yr..taMioii%  there  to  abide  the  deciaion  of  tfaa       a^inu 

cmir^  -and  abo  to-  pay  such  forfeited  recogoisaaoe  or 

aam^mHmefi  &a  together  with  all  expenses  as  Aeil 

be  iirdered  >wd  adjudged   by  ttie  Court,   it  shall  be 

lawfiil  far  aueh  sheriff  to  di$charge  such  jpersanfSo  givit^ 

auA  agmtrify^  mat  ntf  custody  s  provided  also^'  thai  in  case 

soeh  -party.  <so  giving  such  security  shall  not  appear  in 

purauaaee  eC  hia  undertaking  it  shall  be  lawful  to  the 

Courtitoiiniaa  writ  of  distringas  and  capins,  or  ifieri 

ficiea  Mdeapiaa,  against  the  surety  or  sureties  of  the 

person  so  boimd  aa  aforesaid.    I  think  that  clause  doea 

not  exftand  to  cases  where  the  party  pays  the  money^ 

or  wher^lbe  sheriff  levies  on  ihe  goods,  but  is  confined 

ta  caaea  where  the  sheriff  has  taken  the  body*    Then 

eomes  aectiou^^  under  whidi  alone  the  plantiff  had 

pow«i.  to  Apply  to  the  sessions,  and  they  had  jurist 

AoliQ^ :  that  aection  enacts^  that  the  ooart  of  qua^r 

sesaionsi  before  whom  any  person  committed  io  gmol  «r 

himd  t0  fi^ppear  shall  be  brought^  is  authorised  and  re* 

qoired  to  inquire  into  the  circnmstanoes  of  the  case,  and 

flfaelly  at  its  discretion,  be  empowered  to  order  the  di»- 

ehai^e  of  the  whole  of  the  forfeited  recognisance  or  sum 

of  ntoney  paid,  or  to  be  paid  in  lieu  or  satisfaction 

thereof  €Nr  any  part  thereof  which  order  shaU  be  a  .dis« 

charge^o  the  sheriff,  &o.  on  the  passing  of  his  accoonts 

at  the  exdiequer.    The  power  given  to  the  sessions  to 

order  the  disoharge  of  a  forfeited  reeogniaance  is^  there« 

foray  oonfiaed  to  cases  in  which  a  party  brought  before 

the  aeasioiis  haa  been  committed  to  gaol  or  been  bound 

to  appear.    If  it  bad  been  iatendadi  *o,  gi^&  the  sessions 

a  general  disoetion  in  aH  caseS|iit«linkfM»btei(Mnp- 

pose 


Hayvov. 
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1827.       pose  that  this  language  would  have  been  used.    By  the 
"        second  section  the  plaintiff  might  be  committed  to  gaol. 

^ahui  By  the  fifth  section  he  might  be  boond  to  appear  at  the 
next  quarter  sessions ;  but  in  this  case  the  party  was 
neither  committed  to  gaol  nor  bound  to  appear  at  the 
next  sessions.  He  paid  the  money.  Therefore,  it  seems 
to  us,  that  as  the  authority  of  the  sessions  was  limited  to 
those  cases  only,  they  had  no  power  to  make  the  order 
in  question.  The  statute  4  G.4.  c.  37.  5. 3.  is  a  legislatiye 
exposition  of  the  former  statute.  It  enacts,  *'  that  where 
a  party  subject  to  any  fine^  forfeited  recognizance,  &c 
shall  reside  or  shall  have  removed  from  or  out  of  the 
jurisdiction  of  the  sheriff  in  which  such  fine,  &c.  shall 
have  been  incurred,  &c«  it  shall  be  lawful  for  such 
sheriff  to  issue  his  warrant,  together  with  a  copy  of  the 
writ,  directed  to  the  sheriff  acting  for  the  comity  or 
place  in  which  such  person  shall  then  reside  or  be,  or 
in  which  any  goods  or  chattels  shall  be  found,  requiring 
such  sheriff  to  execute  such  writ;  and  the  said  sherifl^ 
Sec,  within  thirty  days  after  the  receipt  of  the  warrant, 
is  required  to  return  to  the  sheriff,  from  whom  he  shall 
have  received  the  same,  what  he  shall  have  done  in  the 
execution  of  such  process,  and  whether  the  party  shall 
have  given  goad  and  sufficient  security  to  appeal  at  the 
ensuing  general  or  quarter  sessions  to  be  held  for  the 
county  from  which  the  writ  issued,  and  in  case  a  levy 
shall  have  been  made,  to  pay  over  all  monies  received 
in  pursuance  of  the  warrant  to  the  sheriff  firom  whom 
he  shall  have  received  the  same."  If  the  sheriff  is  to 
make  that  t>etum,  it  shews  that  the  party  had  no  power 
to  go  to  the  sessions  unless  such  security  were  given ; 
and  as  the  sessions  have  power  to  award  costs  under  the 
fifth  section 'Tof  ^  S  6. 4.  c.  46.,  that  power  would  be 

nugatory 


* » 
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nugatory  unless  the  fieonrity  were  given.     Upon  the  18S7. 

whole  we  are  of  opinion,  itbat  the  sessions  bad  no  power  — "— 

over  the  recognizance.    The  rule  for  a  new  trial  must  agauut 
tberefiMPe  be  aade  absolute^ 


Hat  TO  V. 


Ride  absolute 


\i 


U 


Woodward  against  Booth. 


C^  ASiL  '  The  first  count  of  the  declaration  was  upon  Where,  in  case 
/  the  declaration 

the  castQm  •  of  the  realm  as  to  innkeepers,   and  stated  that 
stated  that  defendant  kept  an  inn  at  Chester^  in  the^veredatmnk 
county  of  CAesier,  to  wit,  at  Ludlow^  in  the  county  of  i^^,  ^  Im  put 
Salcp ,'  that  plaintiff  put  up  there  and  delivered  into  S^ViJ*iL*' 
defendant's  care  a  trunk,  which,   through  his  negUf  ^'^^^ 
gence,  was  lost;   second  count  stated,  that  defendant  &c.» «id safely 

earned  to 

was  proprietor  of   a  coach    for    the    conveyance   ot  Skrewt^wy^and 

that  through 

passengers  and  their   luggage  for  hire  from  Chester  defendant's 

negligence  it 

aforesaid  to  Shrewdmry^  that  plaintiff  became  a  pas*  was  lost;  and  it 
senger^  and  that  by  the  carelessness  of  the  defendant -^en^tibat  the" 
his  luggage  was  lost;  third  count  similar  in  substance ;  nJ^™the" 
fourth  count,  that  plaintiff  delivered  to  defendant  a  trunk  ^^"^][j^^* 
to  be  put  into  or  upon  a  coach  at  Chester  aforesaid,  to-  "^^^^^  »  *    ,. 

*  '-  county  of  itself, 

wit,  at  Ludlow  aforesaid,  to  be  carried  to  Shrewsbury  /  separate  from 

the  county  of 

that  by  defendant's  carelessness  it  was  lost.     Plea,  not  CAcst<fr  at  large, 
guil^.    At  the  trial  before  Vaughan  B.  at  the  last  Shrews^  ambit .-  Held» 
inay  assizes,  it  appeared  that  the  plaintiff  never  went  notanlterial 
into  the  defendant's  inn,  the  first  count  was  therefore  ^]^^'j^^ 
abandoned:  as  to  the  others,  it  was  proved  that  the  cia»t»onwas 

'  '  '  supported  by 

trunk  was  delivered  at  Chester^  in  the  county  of  the  city  the  evidence, 

^  as  no  eyidence 

of  Chester  J  and  it  was  thereupon  said  that  the  terminus  was  given  of 

the  existence  of 

from  which  the  trunk  was  to  be  carried  was  raisdescribed*  any  other  place 
The  learned  Judg^  thought  the  variance  was  fetal,  and 

noniUilSMl 
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ia5l7.       nonsuited  the  plaintiff.    In  Easier  term  a  rule  to  tet 
aside  the  nonsuit  was  obtained ;  against  which 


WaavMTAftD 


Camfbell  and  22.  F.  Richards  shewed  cause.  AktuMigh 
the  declaration  is  framed  in  case,  yet  it  is  founded  upon 
a  contract,  and  the  action  was  substantially  for  non- 
performance of  a  contract.  Then  was  the  contract 
proved  as  alleged.  The  first  count  was  abandoned  at 
the  trial,  that  described  the  defendant  as  an  innkeeper 
at  Chester^  in  the  county  of  Chester^  and  all  tkte  nib- 
sequent  counts  describe  the  terminus  a  quo  as  Chester 
ejbresaid^  which  must  mean  ^^  Chester j  in  the  couiiQr  ol 
Chester!*  But  the  only  Chester  to  which  the  etidence 
applied  was  the  city  of  Chester^  in  the  county  df  til^  city 
of  Chester;  the  contract,  therefore,  was  not  preit€d«B 
laid ;  and  this  is  precisely  within  the  authority  <^  1\Kim 
V.  Cracklin  (a),  where  Abbott  C.  J.  held,  that  both  ei^ 
of  the  line  upon  which  goods  are  to  be  carried  inust  bi 
accurately  described.  [^HUroyd  J.  Is  not  the  pv^esenl 
case  very  like  that  of  Frith  v.  Gi^ay{b)j  where  the  d» 
claration  was  upon  a  contract  to  procure  a  booth  "  on 
Bamet  Comrnaii^  in  the  county  of  Middlcsexj*  and  it 
appeared  that  Bartmet  Common  was  in  the  county  ol 
Hertford^  but  the  Court  held  the  variance  immaterial  1\ 
There  the  place  was  immaterial,  here  it  is  the  verj 
foundation  of  the  action,  and,  therefore,  the  voriance  i 
ftlal,  PooIy.  Court  {c)j  8  Stark,  on  Ev.  1574.»  when 
sevetffll  cases  to  the  same  efiect  are  collected. 


\a    I 


Ta^jitop  ^^tr^.     This  was  not  an  action  of  con|f^. 
I^j^>  ^^s  fo\^!^e4  on  a  qommon-law  dvity  imposecjl  mpQi 


{a)  2  Static.  N,  P.  C.  385.      (6)  4  T.  R.  561.  note  to  Drewry  ▼.  3Wi 
(c)  4  TtauU.  TOO. 


carriers 


Woaom. 


iM  TBM  Vnfimru  YsAE  or  GEORGE  IV.  SOS 

^rri^rs,  $nd  according  to.  the  oases  of  Frith  w.  Qray^  1897. 
^fA  The  Mersqf  and  Iroodl  Navigation  v«  Douglas  (a), 
tlie  variance  in  dm  case  was  immaterial.  The  gist  of 
tbe  actioa  ww  the  not  carrying  safety  to  Shrewsbury  a 
trvnk  ddiviiced  to  the  defendant  for  that  purpose;  the 
pl^ice  wh^^  itt  wns  delivered  was  immateriaL  But  it 
4of|i  QOt  appear  that  there  was  any  variance ;  for  in  the 
ajbfi^nee  of  any  proof  of  two  places  being  called  Chester^ 
**  Chester^  in  the  county  of  ChesUr^^  may  fidrly  be  con- 
9idmid  a$  a  description  of  Chester^  in  the  coun^  of  the 
f^otChesier.  iBoj^J.  Thecaseof  Doe  v.&i^^(^) 
comes  very  near  that;  for  it  was  there  held  that  Ftimham 
was  a  su£5cient  description  of  Famham  Rqyal^  there 
being  no  evidence  of  any  other  place  being  called  JSom- 
ilsffPr3  Xo  OrackUn  v.  Tucker ^  evidence  was  given  of  two 
places  of  the  same  name,  one  in  the  city  o(  London^  the 
other  in  Middlesex.  Again,  tlie  city  of  Chester^  although 
a  county  of  itself  is  within  the  ambit  of  the  county  at 
larger  and*  therefore,  taking  the  declaration  literally, 
there  is  no  variance* 

Batixt  J.  The  substance  of  the  bargain  in  this 
case  was  to  put  the  trunk  upon  the  coach  and  carry  it 
to  Shrewsbury;  the  place  whence  it  was  to  be  carried  was 
immaterial.  If  the  trunk  had  been  placed  on  the  coach 
aficr  it  left  Chesterj  and  whilst  on  the  road  to  SkreoaS' 
tmy^  that  would  have  been  a  compliance  with  the  duty 
cast  upon  the  defendant.  But  as  to  the  question  of 
variance,  I  think  that  the  county  mentioned  may  be 
ooDsidered  to  be  the  county  of  the  city  of  Chester^  in- 
asmudi  as  in  common  parlance  when  Chester  is  men- 

(a)  2  ^^,  497.  (»)  19  JiaUt  9* 

tioned, 
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Boofii» 


tionedi  the  city. of  Chester^  in  the  county  of  the  city,  is 
understood  to  be  meant;  and  no  evidence  was  given  of 
the  existence  of  any  other  place  called  Chester^  in  the 
coun^  at  large.  If  the  objection  could  not  have  been 
thus  answered,  I  should  have  been  disposed  to  go  fur- 
ther, and  hold  that  Chester  might  be  described  as  in  the 
county  at  large.  There  are  several  cases  in  which  a 
trifling  variance  as  to  the  name  of  a  corporation  or  <^8 
parish  has  been  held  immaterial,  where  it  was  not  cal- 
culated to  mislead.  For  these  reasons,  I  am  of  opinicxiy 
that  the  nonsuit  must  be  set  aside,  and  a  new '  trial 
granted. 


HoLROTD  and  Littxedale  Js.  concurred. 

Rule  absolute. 


Doe  on  the  Demises  of  James  Fring  and  John 
Roberts  against  Pearsey. 


The  prafump- 
tion  is,  that 
waste  land, 
wbidi  adjoins 
to  a  road,  be- 
longs to  the 
owner  of  the 
adjoining  in- 
closed land, 
whether  he  be 
a  freeholder, 
leaseholder,  or 
copyholder,  and 
not  to  the  lord 
of  the  manor. 


HTHIS  was  an  ejectment  brought  to  recover  possession 
of  a  cottage  and  garden  in  the  parish  of  Taunton^ 
St.  Mary  Magdalen,  in  the  county  of  Somerset*  Piea^ 
not  guilty.  At  the  trial  before  Burrough  J.,  at  the 
Spring  assizes  for  the  county  of  Somasefy  1827,  it  ap- 
peared that  the  cottage  in  question  had  been  built  by 
the  defendant's  father  in  ISO^,  on  a  slip  of  waste  land 
(by  the  side  of  the  turnpike  road),  adjoining  to  inclosed 
land,  which  was  copyhold,  belonging  to  John  Roberts^ 
one  of  the  lessors  of  the  plantiff,  and  which  at  the  time 
of  serving  the  ejectment  was  in  the  occupation  of  his 
tenant  James  Pring.    It  appeared  by  the  court  rolls, 

that 
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that  Roberts  bad  been  admitted  to  sue  acres  of  land        1.8S7« 
IviDff  in  one  dose,  called  Ftdlandsj  and  also  to  four       *-*— 

,  Dob.  dcm. 

acres  in  FuUands.  There  was  no  evidence  to  shew  Pmko 
what  number  of  acres  the  inclosed  land  contained.  It 
was  contended^  that  as  the  adjoining  land  belonged  to 
BoberiSf  the  prima  ikcie  presumption  was  that  the  waste 
between  his  land  and  the  high  road  belonged  also  to 
him.  On  the  other  hand  it  was  insisted,  that  that 
presumption  only  took  e£Pect  where  the  owner  of  the 
adjoining  lands  was  a  freeholder.  The  learned  Judge 
directed  the  jury  to  find  for  the  pIainti£P|  but  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A 
nile  nisi  having  been  obtained  for  that  purpose, 

F.  Pollock  and  C  F.  Williams  now  shewed  cause.     It 

is  a  presumption  of  law,  that  uninclosed  land  on  the 

side  of  a  highway  belongs  to  the  owner  of  the  inclosed 

land  next  adjoining.    This  presumption  is  founded,  on  a 

supposition,  that  at  some  former  period  the  owners  of 

tile  land  on  each  side  of  the  road  granted  to  the  public 

«  right  of  passage  not  only  over  the  land  on  which  the 

Yoad  is  formed,  but  over   the   uninclosed  waste  when- 

^ever  the  road  happened  to  be  out  of  repair,  Sted  v. 

J^ricieli  (a) ;   and  this  presumption   applies  to  a  case 

^here  a  copyholder  is  the  owner  of  the  adjoining  land. 

Jor  a  copyhold  of  inheritance  must  have  existed  fix>m 

lime  immemorial,  and  if  the  road  was  made  after  the 

copyhold  was  granted,  as  it  must  be  presumed  to  have 

been,  it  must  have  been  taken  out  of  the  lands  of  the 

copyholder. 

(o)  2  Stark.  N.  P.  C.  465. 

Vol.  VII.  X  Erslcine 
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23S7^  Erakine  and  Carter  contriL    Tfae  dedtfratioii  does  nol 

state  a  demise  by  the  lord  of  die  manor,  aad^  therefore^ 

iHuKo  if  tbe  title  be  m  him,  die  plaintiff  is  not  ^endtkd  to 
tecover.  The  pkuitifl^  therefore,  ought  to  hum  made 
out  a  tide  either  in  Boberts  or  Pring.  Pring  rwaa  S»' 
berths  tenant  But  dien  the  plaintiff  psovei-  t)iat£o- 
berts  was  customary  tenant  of  a  close  called  JMkmd$i 
adjoining  the  waste  in  quesdon;  and  it  wad  ^inaklMl, 
(bat  be  being  owner  of  the  adjoining  inclosed  land  ibs 
presumption  was,  diat  he  was  also  owner  of  t^ie  vaalp  ad> 
jonuBg  the  highway.  That  is  true  where  the  owner  of 
Ae  ac^oining  land  is  a  freeholder,  but  wheee  be  la  a  copy* 
holder  the  presumption  is,  that  the  waste  belongs  to  4be 
lord,  and  not  to  the  copyhold  tenant.  For^ the, lord 
must  be  presumed  to  have  retained  in  his  own  bands  all 
that  he  did  not  grant  to  his  tenant  Hene  the  plaintiff 
only  shewed  a  grant  from  the  lord  oi  FuUands^  pompom- 
ing  a  qsecified  numbei  of  acres. 

Baylet  J.  It  is  very  desirable  that  there  aboald 
be  one  certain  and  definite  rule  applicable  to  alli^'Cases 
of  this  descripdon.  Now  it  is  a  prima  facie  .prssump* 
tion,  that  waste  land  on  the  sides,  and  tbe  soil  to  tbe 
middle,  of  a  highway  belongs  to  the  owner  of  tbe  ad* 
joining  freehold  land.  The  rule  is  founded  on  a  <siip- 
position,  that  the  prc^rietor  of  the  adjoining  Jand  at 
some  former  period  gave  up  to  the  publicf  ^fcor  passage 
all  the  land  between  his  inclosure  and  die  middle  of 
the  road.  I  think  that  rule  applies  not  ofily  to  firee* 
hold  but  to  copyhold  lands  also.  There  was  no  evU 
dence  to  shew  when  the  road  was  first  made^  but  it  was 
a  turnpike  road.  If  the  road  existed  at  the  time  when 
the  copyhold  was  first  granted,  viz.  from  time  imme- 

morialy 


agttiasf 
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Borialf  the  right  of  property  in  the  road  and  the  waste        1B27. 
tJS/aismtt  miisht  in  that  case  have  remained  in  the  lord.  • 

^'  ^      ^^  Do«  dem. 

Bat  if  the  road  were  taken  out  of  the  land  after  the  Fmvg 
iwpjhrid  wias  gmntedi  then  the  presumption  would  bei 
that  the  properQr  in  the  road  and  the  waste  adjoining 
WB0  ki  At  oopyholder.  Now  I  think  we  ought  not  to 
(MWiuiietbftt  the  road  in  question  was  made  before  the 
time^of  legal  memory.  The  probability  b,  that  it  was 
made  k»^  rane.  And  if  the  road  was  made  within  the 
Ikae  of  legil  memory,  then  the  prirn^  facie  presump- 
tieof  i%  IImC  the  waste  land  adjoining  the  road  belonged 
U>  IMMs^  die  copyhold  tenant  of  the  land  next  adjoin- 
kkf^'  mi  not  to  the  lord.  The  rule  for  entering  a  non- 
Ifj^  musty  therefore^  be  discharged. 

HoxAOYD  J.     I  am  also  of  opinion  that  the  verdict 

b  l%lM.     I  see  no  reason  for  confining  the  rule  to  cases 

vheie  the  person  in  possession  of  the  adjoining  land  is 

s  fireeholder.     It  applies   equally   whether  the   party 

i96Ciq>ying  the  adjoining  land  be  a  freeholder,  lease- 

Mder^  or  copyholder.     As  to  die  property  granted,  a 

00|pyfac4der  stands  in  the  place  of  the  lord,  the  lease- 

hcdder  in  the  place  of  the  lessor.    It  is  very  improbable 

(dhat  when  a  lease  or  grant  is  made  of  land  near  the  high 

wotuA,  4md  there  is  between  the  highway  and  the  land 

a  small  quantity  of  uninclosed  land,  of  little  or 

to  the  lord  or  lessor,  that  he  should  separate  it 

fiom  the  rest,  or  reserve  to  himself  such  land.    When  a 

^rantof  land  near  to  a  road  is  made  (even  where  it  is  in- 

^toaed  and  separated  from  the  land  adjoining)  it  appears 

"io  me  diat  the  primiL  facie  presumption  is,  that  the  land, 

<Hi  that  side  of  the  fence  on  which  the  road  is,  passes  like- 

*wiae  with  it.     Generally  speaking,  where  an  inclosure 

is  mad^  the  party  making  it  erects  his  bank  and  digs 

X  2  his 


against 


18  CASES  IN  TRINITY  TERM 

1897.       his  ditch  on  his  own  ground,  on  the  outside  of  the  bank. 
__  ,  The  land  which  constitutes  the  ditch  in  point  of  law  is 

JJOB  CMIII. 

PuK&  a  part  of  the  close,  though  it  be  on  the  outside  of  the 
bank.  And  if  something  farther  is  done  for  his  own 
convenience  when  that  which  constitutes,  the  fence  is 
dug  out  from  his  land,  as,  for  instance,  if  a  small  por- 
tion of  uninclosed  land  near  a  public  or  private  way 
is  left  out  of  the  inclosure  to  protect  and  secure  the 
occupation  of  that  part  of  the  land  which  is  indosed 
that  in  point  of  law  is  a  part  of  the  close  on  which  the 
inclosure  is  made.  If  any  grant  of  such  land,  being 
copyhold,  had  been  made  before  the  inclosure,  the  sub- 
sequent grants  would  probably  continue  to  be  made,  in 
the  same  way,  notwithstanding  the  inclosure,  and  all  V 

the  land,  both  within  and  without  the  inclosure,  would, 
therefore,  pass  by  those  grants.     It  seems  to  me/  there- 
fore, that  the  rule  that  waste  land  near  a  highwiay  is  to 
be  presumed  prima  facie  to  belong  to  the  owner  of  the 
inclosed  land  next  adjoining,  is  not  confined  to  a  case 
where  the  owner  of  that  land  is  a  freeholder,  but  extends 
equally  to  cases  where  the  owner  is  a  leaseholder  or  a 
copyholder.     In  either  case  evidence  may  be  given  to 
rebut  the  prim^  facie  presumption.    But  it  is  of  consider- 
able importance  that  the  prima  facie  presumption  should 
be  constant  and  uniform,  and  not  left  to  depend  on  a 
variety  of  particular  circumstances,  some  of  which  may 
be  beyond  the  time  of  actual  memoiy,  although  not 
beyond  the  time  of  legal  memory. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion. 
If  any  act  of  ownei'ship  by  the  lord  of  the  manor  be 
proved,  then  there  will  be  an  end  of  any  presumption ; 
but  where  no  such  act  of  ownership  is  proved,  I  think 
the  presumption  does  arise  that  the  waste  belongs  to  the 

owner 
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owner  of  the  adjoining  land.  It  is  not  very  likely  that  1827. 
the  lord  should  exercise  any  acts  of  ownership  on  these  — 
small  strips  of  land  where  there  is  litde  herbage  for         Fbing 

agjiti/iti 

cattle  to  depasture  upon,  and  where  there  are  no  trees       Pxarset, 
growing.     It  is  admitted    that  the  presumption  is  in 
&vour  of  the  owner  of  the  adjoining  land  where  he  is  a 
freeholder,  and  I  think  very  reasonably  so.     We  do  not 
know  the  origin  of  these  rights.     In  all  probability  the 
rule  that  the  presumption  is  to  be  in  favour  of  the 
owner  of  the  adjoining  land  has  arisen  from  its  being  a 
matter  ofcoDvenience  to  the  owners  of  adjoining  land, 
and  to  prevent  disputes  as  to  the  precise  boundaries  of 
property.     If  the  rule  of  presumption  as  to  the  right 
of  ownership   applies   to   every    freeholder,    I  see   no 
reason  why  it  should  not  apply  to  a  copyholder.     Sup- 
pose the  road  were  made  through   ancient  copyhold 
land,  the  copyholder  would  have  a  right  to  have  his 
copyhold  renewed  (if  he  was  tenant  in  fee-simple)  to 
the  same  extent  as  he  had  it  before.     If  before  the  road 
was  made   his   copyhold    extended   to  the  line  which 
afterwards  was  the  middle  of  the  road,  he  would  have  a 
right  to  have  his  copyhold  renewed  in  the  same  way  as 
before.     There  is  no  reason,  therefore,  why  the  same 
presamption  should  not  be  made  in  his  case  as  well  as  in 
that  of  a  freeholder.   The  same  rule  will  apply  if  the  road 
be  made  through  the  waste  of  n  manor.     In  that  case  if 
the  lord  of  the  manor  intends  to  reserve  his  right  to  the 
uninclosed  land  near  the  road,  he  must  take  care  to  do 
it  by  exercising  acts  of  ownership  upon  it.     And  if  the 
lord  of  the  manor  make  a  conveyance  in  fee,  and  grant 
his  freehold,  the  same  rule  will  apply  as  in  other  cases. 
It  would  be  extremely  inconvenient  if  a  different  rule 
of  presumption  were  to  prevail  according  as  the  ad** 

X  3  joining 
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DbE  deii^ 
PftiNq  p 
against 

Pjlarsit. 


llieMsigDees 
of  a  bRnkrupt 
having  once 
affirmed  the 
acts  of  a  person 
who  wrongfully 
■old  the  pro- 
per^ of  the 
bankrupts,  can- 
not afterwards 
treat  him  as  a 
wrong- doer, 
and  maintain 
troTer^ 


joining  land  is  fSneehold,  copyhold,  or  leasehold.  If,  ae- 
oordhig  to  the  argument  urged  in  thift  cM^  tiie  pr^ 
sAamption  does  not  apply  to  copyholders,  -^  for  iht  Mttiie 
rea£k)n  it  will  not  apply  to  a  leaseholder.  Fof  fr^c^]^ 
holder  stiCtids  in  the  same  relation  to  die  lord*  ^Ih6 
manor  as  a  leaseholder  does  to  a  fVeehotddfi  itbtak 
it  Is  convenient  and  reasonable  that  ih^  prestMf^km 
should  be  the  same  in  the  case  of  a  copyholilW  aih'h 
is  in  that  of  a  freeholder.  This  rale  maftt^:  iliel^dNV 
be  discharged.  '  *'*^'  ■ 

Ral^  ^sehMgUOr 

Brewbr  and  Gregory,  Assignees  of  Pf¥*ftt?' 

against  Sparrow.  •  ^•■*' 

npHIS  was  an  action  of  trover,  brought  by  the  plaitlifi 
as  assignees  of  one  Fitter  a  bankrupt,  to  rectnrer 
certain  goods  of  the  bankrupt  alleged  to  bare  been 
wrongfully  converted  by  the  defendant.  This  tmnammmB 
referred  to  an  arbitrator,  who,  by  his  awards  slatad  llie 
following  facts :  —  .-:  ■* . 

The  commission  was  issued  on  the  2l8t  of  OdUber 
1825,  upon  the  petition  of  the  plaintiff  J9r^!gm>i:37ht 
act  of  bankruptcy  was  committed  on  the  fid  offOBtekr 
1825.  The  assignment  to  the  plaiiUijffs^  under  ^tteldom* 
mission^  was  executed  an  the  Sd  ofDecenAer  1886;»Ii:  The 
goods  for  which  the  action  was  brought  -tonsiBted  of 
the  stock  in  trade,  household  furniture,  and  effe^ibtod 
upon  the  premises  of  the  bankrupt,  at  CheUMunk^  in 
Gloucestershire^  where  he  had  carried  on  butioen  until 
the  2d  of  October  1825,  on  which  day  he  absconded 

and 


Sk4 


IN  THB  Eighth  Tear  of  GEORGE  IV.  nt 

tad  Mb  hh  ^weUing-house  and  shop.     On  the  4th       IKT^ 
of  Oeioter  the  defendant,  who  was  a  creditor  of  the 
hanlbnip^  «fter  consulting  with  the  plamdff  Brewer^ 
weoi  to  ChiUenham^  when   he  found  the  house  and 
diop  .of'the  bankrupt  shut  up.     Upon  his  arriyal  he 
lod^'possessioD  thereof,  and  also  of  the  stock  in  trader 
hoils^liold  ifiimiture^    and  effects,   and  re-opened  die 
shop  and)  ^nlinued  the  business,  assisted  by  bis  son 
and  tfae^pgiriqiitice  of  the  bankrupt,  by  selling  the  stock 
in  the  same  manner  as  had  been  done  by  the  bankrupt  9 
and  )ii(:€|0«dliped  to  do  so  until  the  13th  of  November 
hUofrngf  when  he  and  his  son  quitted  the  premises, 
leaving  the  apprentice  in  possession.     On  the  15th  of 
N&Dem6er  a  messenger,  by  virtue  of  a  warrant  issued  by 
the  epfomi^oners  under  the  commission,  at  the  instance 
of  tbe  (rfaintiff  Brewer^  arrived  at  Cheltenham  and  took 
possession  of  the  premises,  the  household  furniture^  and 
eflEeci^  end  sdzed  the  stock  in  trade,  which  consisted 
pardy  of  stock  which  had  belonged  to  the  bankrupt, 
aad  {MMPtlyf  of  stock  which  the  defendant  had  purchased 
itariBg  idbe  time  he  continued  the  business,  and  which 
hmk  faeoK  nlixed  up  and  in  part  sold  with  the  bank<* 
inp^s  stock  for  the  general  benefit  of  the  trade,  and  to 
^nabld' die  defendant  to  sell  the  bankrupt's  stock  more 
iDebefictaUy  than  he  otherwise  could  have  done*     The 
parcfaascd  by  the  defendant  amounted  to  212^, 
hich  he  paid  fof  out  of  the  monies  received  by  him  in 
saledf  the  general  stock  in  trade.     He  kept  a  daily 
iM-cf- the  sale  and  purchase  of  the  stock  bought 
ioU^-iDf^all  monies  i^ceived  and  paid,  and  of  all 
expenses  during  the  time  he  continued  in 
;  and  such  account  was  a  just  and  true  ac-* 
imt^  moA  at  the  time  of  his  quitting  possession,  be 

X  4.  left 
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1827*  left  with  the  apprentice  of  the  bankrupt,  the  balance 
"■"■"  of  such  account*  amountinff  to  20/.  6«.  Sd. ;  which  sum 
agam^  the  apprentice  duly  paid  to  the  messenger,  who  duly 
paid  and  accounted  for  the  same  to  tlie  ptaintiffi  before 
the  'commencement  of  the  action*  On  tl^e  Slst  of 
Jatmary  the  defendant,  being  summoned  before  the 
comiilissioners,  delivered  a  copy  of  the< account. so  kept 
by  him  to  the  plaintiflb.  The* action  was  commeBced 
on  the  4th  of  April  following*  The  defendmt  did 
not  intermeddle  with,  or  dispose  of  any  part  of  the 
bankrupt's  goods,  chattels,  or  effects,  except  his  atodc 
in  trade.  The  defendant  acted  in  all  things  touching 
and  concerning  the  taking  possession,  and  selling  and 
disporing  of  the  stock  in  trade  of  the  bankrupt,  and 
purchasing  other  stock  and  conducting  the  busioessy 
and  in  all  other  matters  relating  to  or  concerning  the 
subject-miatter  of  the  action,  bon&  fide,  and  solely  for 
the  benefit  of  all  the  creditors  of  the  bankrupt 

HtUckinstm  for  the  plaintiffs.  The  defendant,  after 
the  act  of  bankruptcy  had  been  committed,  sold  the 
goods  of  the  baiikrupt  without  any  authority  from  the 
plainti£&,  'or  either  of  them,  after  they  had  become  as- 
signees ;  he  thereby  was  guilty  of  a  wrongful  copversion, 
and  is  liable  in  trover. 

Brodrkk^  contra,  was  stopped  by  the  Court. 

Bayley  J*  The  defendant  in  the  first  instance  was 
a  wrong-doer,  and  the  plaintiffs  might  have  treated  him 
as  such,  but  it  was  competent  to  them  in  their  character 
of  assignees  either  to  treat  him  as  a  wrongdoer  and 
disaffirm  his  acts,  or  to  afiirm  his  acts  and  treat  him  as 

their 


Spakkow. 
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their  agent;  and  if  they  have  once  affirmed  his  acts  and  1827. 
treated  him  as  their  agent,  they  cannot  afterwards  treat  """^ 
him  as  a  wrong^oeri  nor  can  they  affirm  his  acts  in  jigdmi 
pait,  and  avoid  them  as  to  the  rest.  I  am  of  opinion 
that  the  plaintiffs,  in  their  character  of  assigneies  in  this 
case,  have  Hffirmed  the  acts  done  by  the  defendant  with 
Xefevenseto  the  disposition  of  the  goods  of  the  bankrupt, 
fbv  they  have  accepted  from  him  the  balance  of  the  ac- 
coontj  That  balance  consisted  of  a  sum  due  to  them 
after  gvnng  them  credit  for  the  produce  of  all  the  bank- 
nipt's  goods  sold  by  the  defendant.  By  accepting  and 
retaining  that  balance  without  objection,  after  they  had 
neqetred  a  copy  of  the  account  kept  by  the  defendant, 
the^  adopted  bis  acts  and  recognized  him  as  their  agent, 
and  having  so  ■  done,  they  are  not  at  Uberty .  to  treat 
him  as  a  wrong*doer. 


/  • 


HoLBOYD  J*     I  think  the  plaintiffs  adopted  the  acts 

of  the  defendant  by  accepting  the  balance  of  the  account. 

JBy  doing  so,  they  at  all  events  either  recognized  him 

as  tbeir  agent  in  the  sale  of  the  bankrupt's  goods,  or  ^ 

they  must  have  received  the  amount 'Of  that  balance  as  a 

satii&ction  for  the  wrongful  act  done  by  the  defendant. 

If  they  have  treated  him  as  their  agent,  they  cannot 

afterwards  treat  him  as   a  wrong-doer,  and  maintain 

trover.     If,  on  the  other  hand,  they  accepted  the  balance 

of  the  account  as  a  satisfaction  for  the  wrongful  act,  the 

acceptance  of  that  sum  is  an  answer  to  the  action. 

LiTTLEDALE  J.  Concurred. 

Judgment  for  defendant. 
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CoETis,  Treasurer  to  the  Commissioners  ^  ap- 
pointed under  and  by  virtue  of  an  Act  pa$se^4 
in  the  47  Geo,  3.  Sess.  2.  for  pavings  clQansipjf„ 
lighting,  and  watching  the  Town  and.  F^i^b 
of  WooLwiCHt  in  the  County  of  Kent^  aa^ 
removing  and  preventing.  Nuisances  therein, j 
for  the  better  ReUef  and  Employment  of  tl^e 
Poor ;  against  The  Company  of  Proprietor  of  ^ 
the  ICent  Water  Works*  ,t 

Bj  •  lo^.  ^    'pHIS  wai  an  action  broogbt  by  the  piaintil^  Ootli^ 
the  poor,  oer-  as  treasurer  to  the  commissionefs  Appoioted  mder  - 

tain  commu-  n    •»         %  r    *  j^ 

sionen  were      and  by  virtue  of  the  above  act  of  the  47  O.  fti^clft^' 

enmbled  to  «.„«iL^ 

make  rates  BglHIia* 

upon  all  and  •. 

erery  person  or  persons  "wbo  held,  oceapied,  or  possessed  land  in  the  parish :  !t  was  bM, 

that  a  oorporation  was  liable  to  be  rated,  although  by  a  clause,  giving  an  appeal  t»  tiia 

quarter  sessions  to  any  party  aggrieved,  such  party  was  bound  to  enter  into  a  recognicaneau 

The  act  of  parliament  ref  aired  that,  before  any  action  should  be  brought  to  lecovw  any 
rates,  there  should  be  a  personal  demand  of  the  same,  or  a  demand  in  writing  left  at  to* 
place  of  abode  of  the  peoons  charged,  or  on  the  premiseB  charged  j  Held  by  Bagk^  Jiy 
that  a  demand  made  at  a  meeting  of  the  corporate  body  duly  convened  was  sufficient ;  and 
by  LHUedaU  J.»  that  a  demand  flied  on  the  premises  charged  under  the  nae  waa  suflcicflte 

The  act  directed  that  the  commissioners,  or  the  major  part  of  them  assembled  at  any 
meeting,  not  being  less  than  thirteen,  might,  by  writing  under  their  hands,  appofaif  a 
treasurer:  Held,  that  an  appointment  of  a  treasurer  signed  by  a  majority  of  seventeen 
commissioners  present  at  a  meeting,  was  valid,  and  that  it  need  not  be  signed  by  thiHMtL    * 

The  act  directed  all  actions  to  be  brought  in  the  name  of  the  treasurer.  An  order  was 
made  by  the  commissioners,  that  an  action  should  be  brought  to  recover  certain  rates.  At 
the  time  when  this  order  was  made  d,  was  treasurer,  but  when  the  action  waa.cnii 
menced  B>,  was  treasurer:  Held,  that  the  latter  had  authority  to  prosecute  the  action  in  bis 
name  for  the  benefit  of  the  oommissiooers,  and  was  entitled  to  recover  the  rates  dye  t»  tha 
commissioners  before  he  was  appointed  treasurer :  Held,  also,  that  it  was  not  competent  to 
the  defendant  in  such  action  to  object  to  the  rates  on  the  ground  that  the  property  raiad 
was  not  sufficiently  described  in  them,  that  bang  a  ground  of  appeal  to  the  quarter  aessloaa. 

By  an  act  of  parliament^  aittiMriBng  the  levying  of  a  gaol  rate,  it  was  enacted,  that  tba 
overseer  of  the  poor  of  every  parish  should  levy  such  gaol  rate  by  such  ways  and  noane  aa 
any  poor  rate  is  by  law  coUccted;  Held,  that,  as  the  power  to  make  and  Ic^  rates  had 
been  taken  fh>m  the  overseers  and  given  to  certain  commissioners,  they  were  to  be  eansii 
dered  as  overseers  of  the  poor  for  the  purpose  of  collecting  the  gaol  rata  within  tba  tnaaaitt§ 
of  the  act  of  parliament. 

The  commissioners  under  the  first  mentioned  act  were  to  settle  and  ascertain  thesttms  of 
motley  respectively  necessary  to  be  raised  for  the  relief  of  the  poor,  and  pating,  iSkc*  th« 
streets,  and  make  and  sign  rate  or  rates  not  exceeding  the  amount  of  the  sum  so  settled  and 
ascertained.     At  a  meeting  of  the  commissioners  duly  convened,  it  was  adjudged  ncccs 
lary  to  raise  a  sum  not  exceeding  ISOOf.  for  the  use  of  the  poor,  and  a  sum  not  exceeding 

500/4 
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Bgmmt  the  company  of  ptDprietors  of  the  Kent  Wnter-       1897. 
workfy  to  recover  1391/.  I6s.  2d.f  being  the  amount  of  "' 

CORTU 

tharty-ore  aaocBMmenta  made  by  the  commbsioDers  under       again^ 

The  1C»««* 

the  ftbovcMnentioned  act  ofparliament,  upon  the  defend-    Water-woriu 
aat%  lorthe  iielief  of  the  poor  of  the  parish  of  JVoohnck^  in  ^^'^' 

the  etkattjtf' Keni^  and  for  paving,  cleaning,  lighting, 

■  ,,.*f     I  j.  500i«  for pavo 

and  wjaichidg  the  town   and  parish  of  WooMehj  and  ing«  &c.  the 

i-^i.*^'^*      >  ^  J      u      *i.  •     •  Btreete:   Held. 

aUo  of  SIX  assessments  made  by  the  commissioners  that  the  fiur 
for  ^{&ir  pui)x)sesy  and  also  for  defiraylng  the  ex*  reioiution  wai» 

'  V^iTiimS  I.  c  ^x«  \»         -^  that  those  two 

peiises  of  erecong  a  new  bouse  of  correction  and  court  guma  were  the 
boDsesI^''^  county  of  Kent.  At  the  trial  before  ^^l^Tbe 
Jlexamkr  C.  R,  at  the  Lent  assizes  ld26,  for  the  county  "|*^  ^°'  ^^ 

'  'if   purposes  re- 

of  JQotit  ^  jory  found  a  verdict  for  the  pkimifl^  Am  "i^'  •^i 

*     '  tncrerorey  that 

magcBr  lB6iJLr<l«f.  d<{4,  subject  to  the  opinieni  of  this  t>>0M  ^m  tbe 

sums  fixed  and 
CSdOrt  JXgtia.  the  iUiowing  case  :  ascertained  by 

B^^an  act  of  parliament  passed  in  the  47th  year  of  sionen. 
Gh«S9f  ,die  Third,  session  2.  chap.  111.,  certain  con^  tUmenoiderad 
nuBMdneni  were  appointed  for  carrying  the  act  into  ^^^^^^^ 
eztfcotiofi ;  and,  amongst  others,  the  churchwardens  for  JjJJ^J^jJ^  ^ 
the  time  being  of  the  parish  of  Woolwich.    And  by  the  ^  pound,  and 

oie  sum  of 

seftnth  section  of  that  act  it  is  provided  that  all  the  sooi,  by  a  rate 

,      of  Sd.  in  the 

pofPtts .  rad  authorities  thereby  givmi  to  the  commis-*  pound,    if 
saoneva  should  and  might  be  executed  by  the  major  been  collected 
part  of  them  assembled  at  any  meeting  held  in  pur*  ^talofthe^^ 
siiance'of  the  act,  not  being  less  than  thirteen,  except  J!^^^^ 
wbert  dtherwise  directed  by  the  act.     By  the  eleventh  P"^"!!l!®" 

^  ^  than  1800^,  but 

the  poor  rate 
would  Wve  produced  more  than  ISOCX. :    Held,  that  as  the  aet  of  parliament  did  not 
nfRMiV^pamfta  mtea  to  be  made  for  the  poor  and  for  the  hij^ways,  and  as  the  entire  sum 
direetod  IP  be  raised  would  not  exceed  the  sum  required,  the  rate  was  good. 

"Bf  ^tm  mekSm  bnilding  the  gaoU  the  justices  at  sesnons  were  authorised  to  assess  a  special 
oouttj  rate  upon  every  parish,  for  the  peymeDt  of  the  expences  of  building  such  gaol,  and 
that  tale  ^mftr  made  payable  out  of  the  monies  collected  in  the  parishes  for  the  relief  of  the 
poor ;  and  there  was  a  proviso,  that  every  tenant  might  deduct  out  of  hta  rent  one  half  the 
mount  of  <tfae  irate:  Held,  that  under  the  local  act  the  commisBioneni  oould  not  make  a 
ke  rate,  in  order  to  reimburse  themselves  an  one  year  molKy  which  they  had 


KtrospectHre.  rati 
pitd  &  a  nnner 


year  on  account  of  the  gaol  rate. 


section 


S16 


CASES  IN  TRINITY  TERM 


1827. 

■■HMaVM 

CORTIS 

agrttfUt" 
TheKnrr 
Watsiy.frorks 


section  it  was  enacted  that  the  commissioners  might, 
and  they  were  thereby  empowered^  at  any  meeting  at 
wbioh  not  less  than  thirteen  commissioners  should  be 
present,  by  writing  under  their  hands  to  app6int  a 
treasurer  as  they  the  said  commissioners  should  think 
proper*  By  the  thirteenth  section  it  was  enacted  ^that 
wherever  any  action  should  be  brought  by  the  order*  of 
the  commissioners  against  any  person  or  persons,  the 
same  might  be  brought  in  the  name  of  the  treasurer. 
By  the  sixteenth  and  seventeenth  sections  it  was  further* 
enacted  that  the  commissioners  should,  at  any  of  their 
meetings  to  be  held  in  pursuance  of  that  act,  settle  and 
ascertain  the  sums  of  money  respectively  necessary  Ibr 
the  relief,  &c«  of  the  poor  of  the  said  parish,  and  abo 
foTtpaving,  cleansing,  lighting,  and  watching  the  streets, 
&C.,  providing  a  burial  ground,  and  the  several  odier 
purposes  of  the  act;  and  should,  and  they  were  thereby 
required  to  make  and  sign  a  rate  or  rates,  not  exceeding 
the  amount  of  their  respective  sums  so  settled  and 
ascertained,  upon  all  and  every  the  person  or  persons ' 
who  did  inhabit,  hold,  occupy,  possess,  or  enjoy  any 
land,  house,  shop,  warehouse,  or  other  building  tene* 
ment,  or  hereditament  within  the  said  parish.  By  the 
twenty<?third  section  it  was  further  enacted,  that  after 
any  rat#  should  have  been  so  rated,  assessed,  and 
charged  by  the  commissioners  for  the  purposes  of  the 
act,  the  collector  was  thereby  required  to  collect  the 
same;. accordingly;  and  in.  case  any  person  or  persona 
wb<^  should  be  rated  should  refuse  or  neglect  to  pay 
such  rate,  to  any  collector  for  twenty-one  days  after- 
personal  demapd  made  by  the  collector  thereof  or 
demand  in  writing  under  the  hand  of  such  collector, 
and  left  at  the  last  or  usual  place  of  abode  of  the  person 

or 
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or  persons- SO' Teiosiiig*  oFneglectiDg'topay  asT-'Ufer^        1887. 
said,  'or-'ton  the  premises  m>  chilrged  with  soeh  'faile,         - 
then  after BuntinoiW' and  defauit  of  p^jnnk^nV  the' same 


wBTIo  tokrHed'farf  dtstnsss  and  salo  of  tbe  goodip'and    Water.%«rki 


chattels'  f of  l  auob  person    or   persons  so^  refusing*  I'or 
negloMng'ftb  pay  as  ttforesatd}  or  on  the  goods* and 
cliijlteto«fomid<on- the  premises;  or  it  should  beflawftd 
for 'ChevcomaUssioners  to  recover  any  such  rate  paytfbte 
bjr  irRtlie>of  tfiatact,  by  action  of  debt  of  on'  the  dAs^' 
injal^  laf  Ilia  Majesty'a  courts  of  record  aft  Wi^iini9tm 
;^   fiiat>9£d>i8ectibn' it  was  enacted^ -iSnit   tbe^'ith«K' 
ovefrsow a -of  Ae  poor  of  the  said  parish  should  oMyfitirUef 
tO'be  ipfifsrsetn  fbr  the  remainder  of  the  year  180?,^  and 
umM*  >two  *  ii>tber '  overseers  diould  be  nominated  and'  bp^ 
pofMedtin4lie  manner  and  at  the  time  by  Idw  directed 
to^isucMed  them;  and  in  Easier  week,  or  iritbitf "OiKo« 
n&ottlhof  Easter  in  each  and  every  year,  two  persons^' 
'beittg  'Substantial  householders  in  the  parish, '  should  bo^ 
XHftnmarled  and  appointed,  in  the  manner  by  law  dik<6dt6d|^ 
to'-*be  overseers  of  the  poor  of  the  said  parish  |-'pi^ 
^irided  always  that  such  overseer  and  overseers  sheHaM 
in'^alt  cases  account  to  and  be  liable  to  th^  coiM(Ai' 
<irders,  and  directions  of  the  commissioners,  at  ciH' their* 
iMatingSJ  to    be  hdd  in   pursuance  of  thidt  act     By 
^eUAdn  106.  it  was  further  enacted,  that  if  any  pMMh 
or  i  persons  should  think  himself,  herself,  or  themfaelvi^ 
aggrieiM^'byany  rate' or  rates  made  by  virtue  of  the 
ad^isoeh  pelrson  or  persons  might  complam  tothi^'co/itA^ 
rais^Ber^^  at  any  meeting  to  be  hoiden"  Within  ^s9'& 
montlisv  and  soch  commissioners^  wcfre'tbel^efcy  iati!^^ 
-  ized  a^d  empowered,  if  they  should  think  such  person 
or  persons  aggrieved,  to  give  such  relief  in  the  "premises 
as  to  them  should  seem  necessary ;  and  if  any  such  per- 
son 


Compuiy. 
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1827*       'MO  or  persons  should  tiot  be  satisfied  wilh  4lie  4otev* 
~  jQUMtioa  of  ifae  oommissiiKierB)  or  shonid'  Mgldot  to 

agtuHtt  cofloplain  to  them  at  anjf  such  meeti^  wllhui'Ifce  limt 
aforesaid^  thett  it  should  be  lawftil  for  snih-prtsM  <Hr 
persons k>  appeal  to  the  then  next  geAecal'^qtMM^ 
sessions  <if  the  peaee  to  be  holdeo  lor  thowcpyi^'of 
iKenif  whicsh  should  happen  next  after  the  eKpiMkli  of 
twaity-one  days  from  the  determination  of  suoh^o^mKb* 
sioners;  iu'Cvery  case  such  appellant  or  appd^maH^'&nit 
gmng  eight  days'  notice,  at  least,  in  writing  of  fti^  htTp 
or  their  iittention  lo  bring  such  appeal,  and<iOf  ^Ae 
matter  thereof  to  the  clerk  or  clerks  to  the  •coitelis* 
^ioners,  and  within  two  days  after  such  Botieep  -eNMriag 
into  a  recognizance  in  tibesnm  of  SO^  with  two  0^;Rfcite 
in  -the  sum  of  102.  ^ach,  before  some  justice  of  the  pWiwap 
finr  the  said  connt^r,  oornKtioned  for  proseeirtiag '  Mch 

By  ah  act  of  the  48  G.  S.  c.  146.  it  was:  «iNUMd» 
tfiat  it  should  be  lawiul  for  the  corninissioiieys  i^^ 
pointed  by  the  47  G.  3.  c  111.,  or  any  seven  or  inore  of 
them,  to  raise  ^and  convey  water  from  a  field  m  the 
parish  of  Charlton,  in  the  county  of  Kentj  therein  meo- 
iiooed,  along  the  high  road  leading  from  GreM/miek 
into  the  said  town  of  Woolwich,  and  along  another  high 
road  therein  mentioned^  into  certain  reservoim  theivin 
mentioned,  and  to  convey  and  distribute  waiter  fbem 
every  such  reservoir  in  pipes  diroogh  the  sedd  towir  and 
parish  to  the  houses  of  the  inhabitants  thereof  ^gtea- 
ing  with  the  commissioners  to  be  supplied  mlh  •such 
water,  and  to  purchase  all  ground  necessary  for^Dnaidi^ 
suck  reservoir  or  reservoirs,  and  to  erect  engiflesy*'  i&c 
&c.  By  the  6th  section  the  commissioners  were  en- 
-aUed  to  borrow  at  interest  a  sum  not  exceeding  14,000/. 

upon 
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4qpeii  ike  oredAl  of  ths  rates.   By  lihe  iSth  ^eotion  it  was  18S7. 

marteHt  ^^  tkat  in  case  any  surplus  should  any  time  arise  of  ~~^ 

•the  Qites  after  paying  the  interest  of  the  money  borrowed  u^^tUnM 

««Qd-  tbe  expcnoes  of  carrying  the  not  into  execution,  the  Watcrwoifa 

sboold  be  applied  towards  the  reUef  of  the  poor  ^^^' 


of  fh^pariah  of  Woolmchy  in  such  mantter  as  the  ceoi- 
or  any  seven  or  move  of  them,  should  think 


..  Byisil afi  peesed  in  the  49G.d«  c.  189.  certain  per- 
^malfcms.'iianiedy  and  others  tbefar  successor^  wore 
iBCOcpoiated  by  the  name  of  the  company  of  proprieters 
^ibt^JSfnt  Wai€r  Worhy  and  such  corporatioa  exists  at 


:  lilgr  aia  Ml  passed  in  the  51  6.  S,  e.  145*  the  defand- 
(SMl  iMre empttwered  to  supply  with  water,  amongstother 
lifi^ieai  ihait  <^  SL  Man^  Woohmdi  $  and  it  was  by  the 
^diiad  section  enacted,  that  it  should  be  lawful  £00:  the 
ly  of  proprietors,  and  they  were  thereby  autho- 
•and  required  to  contract  and  agree  with  the  corn- 
acting  under  the  acts  of  the  47  G.  S.  c  1 11. 
and  the  48  G.  3.  c  146.  (already  set  ost)  for  the  absolute 
fOfcbase  o^  and  the  commissioners  or  any  three  or  more 
ef  iheny  were  thereby  authorized  and  empowered  to 
mSif  convey,  assign,  and  assure  to  the  company  of  piio- 
ipoeiors^  a  certain  piece  or  parcel  of  land  belonging  to 
the  said  commissioners,  and  purchased  by  them  of  Mr. 
J^Iamgi  aituate  in  the  parish  of  Woolwich  ;  and  also  the 
jalenest  of  the  commissioners  ai  and  in  certain  springs 
of  water  arising  or  flowing  in  certain  fields  therein  de- 
scnlbcd,  situate  in  the  parish  of  ChmUon,  BXkj  thing  in 
the  'lafil<«ientioned  acts  to  the  contrary  notwithstanding ; 
aod  ^t  upon  such  purchase  it  .sbcNild  be  lawful  for 
the  company  of  proprietors  to  use  the  aaid  piece  or 

parcel 
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18S7*  parcel  of  land,  and  tbe  spri]i§*8  of  waterv  far  die  pur- 

'""~*  poies  of  the  act  of  the  49G.  3.  r*  189.  and  of  iheract 

COMfM 

affrimt  now  in  recital,  or  any  of  tbem^  in  such  and*  th»  Mke 

TImKbm 


manner  as  the  oommiMioners  could  or  might  have*  ated 
'*'^*      or  enjoyed  the  same  prior  to  the  makings  of  itfiy-anoh 
conveyance  or  assignment.  vr  i.mA  f 

This  action  was  commenced  on  the  I7th  ci^OiMer 
1825,  in  the  name  of  G.  Cortis,  as  the  trea8Uier*:fi»'tiie 
commissioners,  against  the  company  of  profiiiatqw  of 
the  Kent  Water  JVorks^  under  the  following  ^aitfuiH- 
stances :  —  '  >      - 

At  a  general  meeting  of  the  commissioners,  dnly  hdd 
on  the  7th  of  October  182S,  it  was  resolved  that  the 
company  of  proprietors  of  the  KeiU  Water  Workt  shoidd 
be  proceeded  against  for  the  recovery  of  the  parodiial 
rates  in  arrear,  if  Mr.^o^es  (who  was  the  solicitbrto 
'the  commissioners),  with  the  advice  of  counsel,  should 
be  of  opinion  that  the  parish  could  maintain  an  actioOb 
The  opinion  of  counsel  was  obtained,  and  the  aolicitbr 
to  the  commissioners  afterwards  brought  the  pretait 
action  by  their  advice. 

At  the  time  when  the  resolution  was  made,  Mr. 
Thomas  Rideout  was  the  treasurer  to  the  commission* 
ers ;  but  before  the  action  was  commenced,  Mr/>Cfar/is 
had  been  appointed  the  treasurer,  and  was  samfcMlie 
time  of  its  commencement,  before  which  periiHd-'  (vck 
on  the  17th  of  May  1825),  the  solicitor  to  the  comfnis*- 
sioners  having  reported  that  a  certain  advanoi  ^of 
money  would  be  necessary  for  obtaining  an  original 
writ  in  order  to  commence  the  action  and  for  other  ex- 
pences,  the  commissioners  advanced  him  a  sum^  of 
50/.  for  those  purposes.  Mr.  Cortis  acted  as  tswtosurer 
from  the  2d  day  of  May  1825,'  under  a  resolution  of 

the 
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''^Jie'coMiiiirfnrtfM-fer  that  purpose^  and  the  appoint-       1897« 
^neiil  of  Mr.  GMu  as  treasttrer  took  place  on  the  14th 
nl  Jfawr irafl^  at  a  meetni;  at  which  seventeen  of  the 
ooaaniiHiotten  were  pfetent,  bat  of  them,  twelve  only 
s^pMd  tMa  Appointment. 

The  firat  aaaeasment  sought  to  be  recovered  in  this 
action  inntnuSe  on  the  1st  of  August  1815,  and  in  the 
fidhnHlig  numer:  At  a  general  meeting  of  the  commia* 
sioneit  a0li|g  UHler  the  provisions  of  the  47  6. 8.  e.  1 1 1*^ 
duly  iMiUeli  in  panuance  thereof  on  the  27  A  of  June 
ISSSf  it  was 'resolved  and  deemed  necessary  to  raise 
8  aniii  ait  cacaeeding  1300/.  for  the  use  of  the  poor, 
and  A'  ainn  not  exceeding  5001.  for  the  highways,  by 
a  nto  of  llif.  in  the  pound  for  the  poor,  and  Sdm 
in  the  ponnd  for  the  highways.    In  pursuance  of  this 
resolittioa  a  rate  was  prepared,   and  the  assessment 
made  it  Hit-  in  the  pound  for  the  poor,  and  Sd.  in  the 
pooDd  for  the  highways;   and  at  a  subsequent  meet- 
ing of  the  commissioners,  duly  assembled  on  the  1st 
of  Augmt  1815,  the  rate  thus  prepared  was  read  over 
and  signed  by  them,  in   compliance  with  a  resolution 
then  entered  into  for  the  purpose.    The  title  of  the  rate 
was  aa  follows:  *^  A  rale  or  assessment  made  the  1st 
day  oi  August  in  the  year  1815,  and  by  virtue  of  an  act 
if  parliament  passed  in  the  fortynseventh  year  of  the 
reign  of  his  present  Majesty,  intituled  *  An  Act,'  &c.'' 
(the  tida  of  the  act  was  set  out) ;  such  rate  or  assess- 
ment being  at  1  IcL  in  the  pound  for  the  relief  of  the 
poor,  and  the  forther  sum  of  8d.  in  the  pound  for  pav«» 
ing^    dfltesini^   lighting,    and   watching    the   streets^ 
making  in  the  whole  the  sum  of  Is.  2<(.  in  the  poundf 
and  being  for  three  months  to  Midsummer-dm^  1815. 
The  aascasment  on  the  company  of  proprietors  of  the 
Xfftf  Water-works,  amounted  to  24^  7s.  Sd.  And  after 

Vol.  VII.  Y  appor- 
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1827.       apportioning  the  different  assessments,  the  rate  is  thas 
"■""""       concluded :  "  We,  whose  names  are  herennto  subscribed, 

COSTII 

against       Commissioners,  amongst  others,  for  carrying  int^  exe- 

Th«  Kent 

Water-works  cution  the  act  of  parliament  mentioned  in  the  intro- 
lAmofrnj.  ductory  part  of  this  rate,  having  previously  adjudged, 
settled,  and  ascertained  it  to  be  necessary  to  raise  a  sum 
not  exceeding  ISOO/.  for  the  relief  of  the  poor  of  the 
said  town  and  parish,  and  a  sum  not  exceeding  SOOL 
for  paving,  cleansing,  lighting,  and  watcbiog  the  streets, 
lanes,  &c.  within  the  said  town  and  parish,  bate-  rated 
and  assessed  upon  all  and  every  person  and  persons  in 
such  rate  and  assessment  named  for  the  puiposes^  and 
in  the  proportions  expressed  and  set  forth  in  the  in- 
troductory part  of  this  rate,  the  several  sunis  of  money 
set  opposite  to  his  or  their  respective  names.  As*  wit- 
ness our  hands,  the  said  1st  of  August  IS15." 

All  the  subsequent  rates  for  the  use  of  the  poor,  and 
for  the  streets  to  July  1825  inclusive,  were  made  in 
a  similar  manner,  and  with  similar  formality,  and  had 
similar  titles  and  conclusions.  The  aggregate  amount 
of  these  several  rates,  being  thirty-five  in  number,  upon 
the  defendants,  was  1129/.  2s.  2d. 

The  assessment  of  1  Id.  in  the  pound  on  the  ectoal 
rental  of  the  parish  of  Woolwich  amounted  to  lS71i.  14;., 
and  the  assessment  of  Sd  in  the  pound  for  the  high- 
ways amounted  to  374/.  25.,  makuig  together  1745/.  16&, 
the  sum  which  would  have  been  raised  if  the  whole  had 
been  collected;  but  the  sums  actually  collected  under 
the  two  assessments,  and  which  were  jointly  collected, 
amounted  to  1450/.  only.  And  the  subseqaent  assess- 
ments and  rates  were  op^i  to  the  same  observation. 

In  addition  to  the  thirty-five  rates,  there  were  six 
other  rates  for  the  use  of  the  poor  and  for  the  highways 
each  of  which  included  a  gaol  rate.    The  portions  of 

these 
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Cheie  six  rates  charged  upon  the  defendants  applicable        1827. 
€o  tha  poor  4UQd  the  highways  amounted  to  the  sum       *~~~ 

CoBTIt 

«  14M*  6am ;  the  portions  applicable  to  the  gaol  amounted        against 

^-  TheKsMT 

to  S7Ll€Sm  Water-works 

Tli6  gB<i  sates  were  made  under  the  54  G.  8.  sec-  ^'^""'V^y* 
tioa.l&.  which  ^uiacted,  ^^that  the  justices  of  the  pecce 
assoiliM  ftr  the  county  of  Kent  at  the  general  ses* 
aon  lobe  boldea  for  the  county  in  pursuance  of  that 
aol,  tboidd  jpoirlyy  until  all  the  charges  and  expences 
of  buildhig'Wnd  completing  the  new  gaol  and  court 
hoosas^  incwrved  and  to  be  incurred  since  the  then  last 
JSosater  ijfuu'ter  sessions,  should  be  paid  and  satisfied, 
assess  aad  lax  a  special  county  rate  for  the  payment  of 
such  charges  aod  expences,  on  all  and  every  parish, 
township^  Sic*  in  the  county,  within  their  respective 
divimiis,  now  contributing  or  liable  to  contribute  to  the 
ordinaiy  coun^  rate,  at  a  sum  not  exceeding  the  sum  of 
8dL  m  the  pound  over  and  above  the  ordinary  county 
tiCe^  ijf  ome  or  more  rates  in  each  year,  on  the  rental  at 
which  each  parish,  township,  liberty,  &c.,  and  extra- 
porodiiai  or  other  place  should  be  rated,  taxed,  and 
assessed  to  the  ordinary  county  rate;  and  the  said 
special  rate  should  be  collected,  levied,  and  recovered  in 
i3ce  maimer,  and  by  such  ways  and  means,  and  under 
mdi  penalties,  as  any  county  rate  might  be  collected  and 
tecovefed  in  the  county  otKent;  and  the  overseers  and 
(mrsMTof  every  parish,  township,  or  place  maintaining 
its  <HA  poor,  within  the  county  of  Kerit^  should  and 
BMgfat^  and  was  and  were  thereby  authorized  and  em- 
powered to  levy  and  raise  such  rate  in  like  manner, 
and  by  such  ways  and  means,  and  under  such  penalties, 
as  any  poiir  rate  then  was  by  law  collected ;  provided 
dways,  that  every  tenant  or  occupier  paying  such  rate 
n^t  deduct  and  retain  out  of  the  rent  payable  to  his 
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landlord  or  landlords  for  the  premises  in  respect  t£ 
which  such  rate  was  payable,  one  half  part  of  the  full 
amount  of  such  rate,  it  being  the  intent  and  meaning  of 
the  act  that  the  half  of  such  rate,  except  as  thereafter 
excepted,  should  be  borne  by  the  landlord ;  and  every 
landlord  should  and  was  thereby  required  to  allow  and 
make  such  respective  deductions  accordingly ;  and  every 
such  tenant  paying  or  having  levied  upon  him^  such 
rate,  should  be  acquitted  and  discharged  of  and  :fi:om 
so  much  money  as  such  half  part  should  amount  to^  as 
fully  and  efiectually  as  if  the  same  had  been  actually 
rent  paid  to  any  such  landlord  or  landlords  in  part  of 
the  rent  due  from  such  tenant." 

The  justices  of  the  peace  being  duly  assembled,  at  a 
general  session  in  pursuance  of  the  provisions  of  Uiis 
statute,  did,  on  the  5th  of  July  ISl^,  tax  and  assess  a 
special  county  rate  upon  every  parish  and  other  place  in 
the  county  within  their  respective  divisions,  at  the!  rate 
of  3d,  per  pound  upon  the  rental  of  each  parish  and 
place ;  and  an  entry  was  made  in  the  county  books  in  the 
following  form :  —  "  This  Court  for  making  a  general 
rate  or  assessment  towards  payment  of  the  charges  and 
expences  of  building  and  completing  the  new  gaoUhouse 
of  correction  and  court-houses  for  the  town  of  Maidstone^ 
incurred  and  to  be  incurred  since  the  last  Easter  quar- 
ter sessions,  doth,  in  pursuance  of  an  act  of  parliament 
passed  in  the  present  session  of  parliament,  entitled,  &c 
assess  upon  all  and  every  the  parish,  township,  liberty^ 
&C.  in  the  said  county,"  the  sums  following,  viz.  **  tb^ 
sum  of  276/.  ISs.  6rf.  upon  Woolwich^  being  at  the 
rate  of  Sd.  in  the  pound  upon  the  estimated  rental 
of  that  parish."  Then  followed  the  assessment  npou 
other  places,  and  then  the  entry  was  thus  continued :  -^ 
^^  This  Court  doth  order  that  the  said  several    sum 

and 
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and  sums  of  money  so  assessed  on  the  said  several  1827^ 
and  respective  towns,  parishes,  and  places,  shall  be  ' 
paid  out  of  the  money  collected  or  to  be  collected  for  agahm 
the  relief  of  the  poor  of  such  parish  or  place,  by  the  Water-woriu 
eiurdmardens  and  overseers  for  the  time  being,  of  each  ^^'*"«HPm>^ 
and  every  the  parishes  and  places  aforesaid,  to  the  high 
constable  of  the  respective  hundreds  and  divisions  where^ 
in  such  parishes  or  places  shall  be,  within  thirty  days 
after  demand  thereof  shall  be  made  in  writing/'  On  the 
26tli  Jamiory  1815  a  similar  assessment  of  276/.  I85.  6^. 
was  made  on  the  parish  of  Woolwich^  at  the  rate  of 
3iL  in  the  pound  on  their  estimated  rental,  according  to 
the  provisions  of  the  statute.  On  the  2Sd  October  1815 
^'similar. assessment  of  184/.  95.  was  made  on  the  parish 
of  Waotmichj  being  at  the  rate  of  2d.  in  the  pound  on 
thdr  estimated  rental,  according  to  the  provisions  of 
the  statute*  Each  of  these  several  sums  of  276/.  ISs.  6(/., 
276/L  \Ss.  6d*f  and  184/.  95.,  was  paid  out  of  the  monies 
iBised  for  the  relief  of  the  poor  under  the  47  G.S^  sess.2. 
C.11U  by  the  treasurer  to  the  commissioners  acting 
under  that  statute,  to  the  high  constable  of  the  hundred, 
and  by  him  paid  to  the  county  treasurer  at  the  quarter 
session^  next  after  the  times  of  the  respective  assess- 
ments*  At  a  general  meeting  of  the  commissioners 
acting  under  the  provisions  of  the  47  G.  3.  duly  holden 
in  porsuance  thereof  on  the  5th  dijarmary  1816,  it  was 
resolved  and  adjudged,  and  deemed  necessary  to  raise 
a  sum  not  exceeding  800/.  for  the  use  of  the  poor,  a 
sum  not  exceeding  400/.  for  the  highways,  and  a  sum 
not  exceeding  800/.  for  defraying  the  expences  of  the 
gaol  and  court-houses ;  and  that  a  rate  be  immediately 
made  for  those  purposes,  at  %d.  in  the  pound  ibr  the 
poor,'6£iL  in  the  pound  for  the  new  gaol,  and  Sd.  in  the 
pound  for  paving,  &c.    In  pursuance  of  this  resolution 
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1827«  a  rate  was  prepared,  and  an  assessment  made  at  6^.  in 
"        the  pound  for  the  poor,  and  Sd.  in  the  pound  for  the 

agamsi  highways,  and  6(L  in  the  pound  for  the  expences  of  the 
W«ier-worki  gaol  and  court-houses ;  and  at  a  subsequent  meeting  of 
^^''  the  commissioners  duly  assembled  on  the  9th  ot  January 
1816,  the  rate  thus  prepared  was  read  over  and  signed 
by  them,  in  compliance  with  a  resolution  entiered  into 
for  the  purpose*  The  title  of  the  rate  was,  ^*  A  rate  or 
assessment  made  the  9th  day  of  January  18 16,  by  yirtae 
of  an  act  of  parliament  passed  in  the  47  G.  S. ;  iand  also 
by  virtue  of  several  acts  passed  in  the  4Sd,  47tli,  49tb, 
and  54th  years  of  G.  S«,  for  erecting  a  gaol  and  court- 
house at  Maidstone^  in  the  said  county,  upon  aU  and 
every  person  and  persons  holding,  &c«  occupying  lands, 
&C.  within  the  parish,  as  well  for  the  relief  of  the  poor 
as  also  for  paving  the  streets,  lanes,  &c.  in  the  parish ; 
and  also  towards  defraying  the  expences  of  erecting  such 
gaol  and  court-houses,  such  rate  or  assessment  being  al 
Qd.  in  the  pound  for  the  relief  of  the  poor,  and  Sd.  in 
the  pound  for  such  paving,  &c.,  and  6d,  in  the  pound 
for  such  gaol  and  courtrhouse,  making  in  the  whole 
the  sum  of  is.  Sd.  in  the  pound,  and  being  for  three 
months  to  Christmas  day  1815.  The  assessment,  which 
was  joint  for  the  poor,  the  highways,  the  gaol  and  the 
court-houses,  on  the  company  of  proprietors  of  the 
Kent  Water-works,  amounted  to  26Z.  2^.  6d.  That  part 
of  the  assessment  which  was  made  for  defraying  the 
expences  of  the  gaol  and  court-houses  was  to  repay  the 
several  sums  of  276/.  135. 6d.,  276ZL IS5. 6d.,  and  184/.  9»., 
amounting  together  to  737/.  165.,  which  had  been  paid 
over,  as  before  mentioned,  to  the  treasurer  of  the  coun^ 
of  Kent.  An  assessment  of  Sd.  in  the  pound  upon  the 
actual  rent  of  the  parish  of  Woolwich^  in  January  1816^ 
would,  if  the   proceeds  had  all  been  collected,    have 

produced 
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prodooed  761/.  2s.  Sd.,  but  the  amount  of  the  sums  col-        1827. 
lected  was  only  679L  5s.     And  it  was  impossible  in  the       ■ 
parish  to  collect  the  whole  amount  of  any  assessment.  agahut 

On  the  29th  April  1816,  the  justices  of  the  peace,  at  Water-wcrki 
a  general  session  holden  in  pursuance  of  the  54  G.  S.  *^**'*V*'y* 
c.  104.,  made  a  similar  assessment  for  the  gaol  and  court- 
houses on  the  parish  of  Wodwich^  of  276/.  IS5.  6d.^  being 
at  the  rate  of  Sd.  in  the  pound  on  the  estimated  rental, 
and  an  tntry  similar  to  that  before  set  forth  was  made  in 
the  county  books.  On  the  5th  o{  August  1816,  a  similar 
assessment  of  276/.  ISs.  6d.  was  made  on  the  parish  of 
Wot^toich^  at  the  rate  of  Sd.  in  the  pound  on  their  esti- 
mata^  rental,  and  a  similar  entry  was  made  in  the 
ta^pty  books.  Each  of  these  last-mentioned  sums  of 
S7^  \Sh  6d.  and  276/.  ISs.  6d.  was  paid  out  of  the 
Bonies  raised  fbr  the  relief  of  the  poor  under  the 
47  6.,Sf  8ess.2.  c.lll.,  by  the  treasurer  to  the  com- 
DUMoiiers  acting  under  the  statute,  to  the  high  con- 
stable of  Wodwichy  and  by  him  paid  to  the  treasurer  of 
the  coan^  of  Kent^  at  the  quarter  sessions  next  after  the 
time  of  the  respective  assessments.  And  on  the  14th 
dLJeamary  an  assessment  for  the  use  of  the  poor,  for  the 
Iiij|hways,  and  for  defraying  the  expences  of  the  gaol 
and  court-houses,  the  latter  at  M*  in  the  pound,  was 
nade  by  the  commissioners  acting  under  the  47  G.  3. 
c  11 19 ,  in  a  similar  manner,  and  according  to  the  same 
(mhis  as  those  observed  in  the  assessment  of  the  9th  of 
Jamuxnj  1816  above  set  forth.  The  assessment  on  the 
eompany  of  proprietors  of  the  /Sj^  Water-works  amounted 
to  36/.  \\s.  6d.  That  part  of  the  last-mentioned  assess- 
ment, which  was  made  for  defraying  the  expences  of  tlie 
gaol  and  court-houses,  was  to  repay  the  two  last-men- 
Uoned  several  sums  of  276/.  ISs.  6d.  and  276/.  IS5.  6rf., 
which  had  been  paid  over  as  above  mentioned  to  the 
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1B27.       treasurec  for^t&e  mmtgr'Of  Ketii ;  .and  fdso  to  cover  the 

*''"**^      deficifttBF  Mihe^nm  BCtMiiy  coUecied  bj  virtue  of  the 

4««M       nACL^  Qliidei  .^011  ith»i4^  January  1816,  the  aggregate 

IK^^^^vS^   amount  of  the  two  seveial  sums  of  276/.  l^s»4dL  and 

fdnjiwy-     4}^.  1,^4  Giit^and-  of  the f deficiency,  is  61  XL  18s.    An 

assessment  o£t6d«in4he  pound  on  the  actual^reiital  of 

the. parish  of  Wodbmdi  in  Januaty  1S17  wouldy  if  ike 

proceeds  htA  all  bem  collected,  have  produced  7A5I*  4  Ss.; 

but  the  amount  of  the  monies  actually  collected  wma 

cnly  666^  6«*  6^.,  which  left  a  surplus,  beyond  what  was 

lasqiiired  for  the  specific  purposes  for  which  the  noDty 

waS'C^QCted,  of  Bitl.  8s*  6d. 

y^  ,Tbe.case  then  stated  several  other  assessments  made 
by  the  county  justices  on  Woolwich  between  the  years 
1816  and  1835|  the  payment  of  the  sums  so  assessed 
op  WooMfih  bj  the  commissioners  out  of  the  poor  rates 
of  ffWwici,  and  subsequent  assessments  made  by  them 
OD^.the  parish,  for  the  use  <^  the  poor,  for  the  highways, 
and  for  deOsyiDg  the  expenses  of  the  gaol  aad  court- 
houses. That  part  of  the  respective  assessments  made 
to  defiray  the  expenses  of  the  gaol  and  court-honsec  re- 
spectively  b^ing  to  rqsay  the  sums  last  paid  over  by 
tfce  Woobtmk  commissioners  to  the  treasurer  of  the 
county.  oSKent^  Cov  the  county  assessments.  The  com- 
missioners in  all  these  assessments  raised  a  larger  aum 
tbaa  that  required  by  the  county  assessments ;  and  uld- 
m^^ly  there  xemained  in  their  hands  a  balance  of 
5991,  ^$.  (9^.  on  account  of  the  gaol  rate,  which  balance 
wimjai^rwards  applied  to  the  use  of  the  poor  -of  the 
pi^ris))  oC  fVfif^bioich.  The  rental  of  the  paridi  of 
Wn^cbfiich,  was  vforiable  between  the  9th  of  u^prt/  IS  16 
and  thei  34  iff^mber  1818:  it  fluctuated  between  the 
sums  of  SO,56S2.  and  23,746/. 
The  company  of  proprietors  of  the  Kent  Water-works 

were 
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were  in  the  occupation  and  enjoyment  of  vidaable  pro-  1S27« 
pert|[.  ofjsnffident'ivolae)  siUnted  within  tlie  parish  of 
WWwrf  at  <he  time  the  first  asaessment  was  made  upon 
tbflOVL  Jnd-  have  been  ever  since. 
,/At,jt  ^general  assembly  of  the  company  duly  con* 
veu^  .tbe^icdlector  appointed  by  the  Wbdwich  com^ 
missipntnihj>pe£SQnally  served  upon  the  chairman  of 
tbt.asaeaibly»  pablidy  at  the  meeting,  a  paper  writings 
ppvpertingflo  be  a  demand  on  the  company  of  the  pro- 
fneUnMicSilkt^iKefU  Water-works,*  of  the  several  vatea 
with  znhiflh  ibe^iiad  been  charged,  contained  in  a  sche- 
dule thereto  annexed*  And  a  similar  demand  in  writ* 
iog^^moifkfuAm  hand  of  such  collector,  was  pasted  on  a 
b^aml  which  was  fixed  upon  the  premises  of  the  com- 
pany; «tr  Woobowhy  and  also  fixed  upon  the  pipes  be- 
kKlging  tn  tlie  company.  In  the  several  rates  made  on  the 
It^jfugMsi.lSlBy  and  subsequently  until  the  30th  March 
18flA  lipolusive,  the  assessment  was  in  the  following 
tonmt  ^^  The  Company  of  Proprietors  of  the  Kent  Water* 
w<»rks,'''— *the  amount  of  their  assessment  was  then 
plaptd  .opposite.  But  in  the  latter  rates  the  company 
wcremted  £or  and  in  respect  of  dieir  land  and  reserv<Mr, 
and  tbeir  pipes.  They  did  not  appeal  against  any  of 
tbe.ibiljy-one  assessments  under  the  provisions  of  the 
lOfitb  section  of  the  47  O.  S.  sess,  2.  c.  1 1 1. 

Thb^oase  was  argued  at  the  sittings  after  last  Easier 
Umahj^JBroderieh  for  the  plaintiff,  and  BoUand  for  the 
defendants*  -  The  question  turned  entirely  upon  the 
const! oction  of  the  several  clauses  of  the  acts  of  par- 
liament set  out  in  the  case,  and  the  arguments  urged 
are  oommented  on .  in  the  judgment  delivered  by  the 
Court,-  so  that  it  is  unnecessary  to  state  them  here. 

Bayley 
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1827*  Batley  J.     Upon  several  of  the  points  which  have 

been  made  in  this  case  we  entertain  no  doubt  what- 
ever* The  first  otgection  to  the  plaintiff's  right  of 
action  was^  that  a  body  corporate  does  not  come  within 
the  meaning  of  the  sixteenth  section  of  the  47  6.  S.  c.  1 II. 
The  title  of  the  act  shews,  that  the  better  relief  and 
emplojrment  of  the  poor  was  one  of  the  purposes  which 
the  L^slature  had  in  view.  It  does  not  appear  that 
there  was  any  intention  to  exonerate  any  person  who 
before  that  time  was  liable  to  contribute  to  the  poor 
rate.  But  i^  by  reason  of  the  provisions  of  this  act^ 
oorporatioDs  be  not  liable  to  contribute,  then  all  pro- 
perty belonging  to  a  corporation,  which  befi>re  was 
liable  to  oontribute  to  the  poor  rate,  will  be  exempt; 
and  that  without  any  express  words  in  the  act  to  shew 
that  such  was  the  intention  of  the  legislature.  The  clauses 
which  relate  to  the  raising  of  the  poor  rate  are  the  IStbf 
ITtb,  and  2Sd.  By  the  16th  section,  the  commissioners- 
are  to  make  rates  upon  all  and  every  the  person  or 
persons  who  do  or  shall  hold,  occupy,  possess,  &c.  any 
land  within  the  parish.  The  words  person  or  persons 
may  be  confined  to  individuals  in  their  natural  capacity, 
or  they  may  extend  to  bodies  politic.  By  the  statute  of 
the  4Sd  Elizabeth^  which  is  a  statute  in  pari  materia 
<«  every  inhabitant,  parson,  vicar,  and  occupier  of  any 
land  or  tenement,"  is  liable  to  contribute  to  the  relief 
of  the  poor.  Now  those  words  do  not  of  necessity 
extend  to  a  corporation.  But  they  have  been  con- 
stroed  to  include  a  corporation.  Bex  v.  Gardiner  (a)» 
That  statute  also  gives  the  right  of  appeal  to  anyper^ 
son  or  persons  Bggneved  by  any  rate.  It  is  said,  how- 
ever, in  this  case,  that  it  must  be  collected  fix)m  the 

(«)  Cowp,  79, 
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mpp&l  dauae  of  this  act  that  corporations  were  not 
intended  to  be  included,  inasmuch  as  Ae  person  or 
persons  appealing  ag^st  a  rate  are  required  to  eater 
into  a  recognizance^  and  that  a  corporation  cannot 
do  so.  If  it  were  necessary  to  decide  that  pointy  I 
should  pause  before  I  said  that  a  corporation  is  Bot 
competent  to  enter  into  a  recognizance.  I  liin  atrare 
that  there  is  a  dictum  (a)  to  shew  that  they  cannot  do 
so ;  bat  as  th^y  may  appoint  an  attorney  for  a  variety  of 
purposes,  I  am  not  satisfied  that  they  may  not  do  so  for 
die  purpose  bf  entering  into  a  recognisance.  But  as- 
snmiog  that  they  cannot  enter  into  a  recognizance,  yet 
if  they  are  persons  capable  of  being  aggrieved  by  and 
appealing  agiunst  a  rate,  I  should  say  that  that  part  of 
the  clause  which  gives  the  appeal  applies  to  all  persons 
capable  of  appealing,  and  that  the  other  part  of  the 
danse  which  requires  a  recognizance  to  be  entered 
hito  applies  only  to  those  persons  who  are  a^Ue 
of  entering  into  a  recognizance,  but  is  inapplicable  to 
those  who  are  not  But  it  has  been  said,  that  when 
the  legislature  intended  that  corporations  should  be  faiH 
chided,  diey  are  specially  named;  as,  for  example,  in 
the  Stat.  47  6. S.  c.  111.  5.66.,  which  enables  bodies 
pofitic  and  all  corporations,  feoffees  in  trust,  husboflds, 
guardians,  committees  of  lunatics,  or  other  trustees,  on 
behalf  of  themselves  and  their  successors,  and  their  re- 
spective cestui  que  trusts,  &c,  to  sell  and  convey  to  the 
commissioners  any  property  which  they  are  oititled  to 
pordiase  under  the  act.  The  object  of  that  clause  is 
to  enable  a  class  of  persons,  who  by  law  are  otherwise 
incapable  of  selling  tiieir  property,  to  sell  such  proper^ 
to  the  commissioners  for  the  purposes  of  this  act  It 
required  an  express  enactment  to  enable  such  persons 

(a)  Moore,  6S» 

to 
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to  sell  their  property.     Corporations,  therefore,  would 
not  be  inclndied  in  sucl^  a  clause,  unless  they  were  ex-^ 
ogonut^       pressly  named» 
UTafM^'^m^    .    The  second  objection  was,  that  no  personal  demand  of 
w-7^T^i^fr'-    ^^  rate,  has  been 'made  upon  any  single  individual,  but 
there  was   a  corporate   meeting  held  under  the  pro- 
visions of  the  act  of  parliament,  with  a  chairman  duly 
duthorized  to  preside  over  it,  and  the  collector  made  a 
demand  at  that  meeting  which  appears  to  me  to   be 
sufficient. 

The  third  objection  was,  that  the  party  suing  was  not 
duly  appointed  treasurer.  The  11th  section  of  the  act 
says,  **  that  the  commissioners  may  and  are  hereby  em^ 
powered,  nt  any  meeting  at  which  not  less  than  thirteen 
cdmmissiiDners  shall  be  present,  by  writing  under  their 
hands,  to  appoint  a  treasurer.*'  .  It  is  said,  that  it 
is  not  only  necessary  the  thirteen  commissioners  should 
be'  present  at  the  meeting,  but  that  thirteen  must 
sign'  the  appointment  of  die  treasurer.  It  appears 
to^  me,  that  the  words  of  that  section  do  not  require 
that  the  appointment  should  be  signed  by  the  thirteen. 
The  general  rule  is,  that  where  a  power  of  a  public  na-> 
tare  is'bommitted  to  several,  who  all  meet  for  the  pur-; 
pose  of  executing  it,  the  act  of  the  majority  will  bind  the 
minority,  Grindlet/  v.  Barker  (a) ;  and  in  this  case  the 
fourth  section  of  the  act  contains  an  enactment  to  that 
eflfect*  And  when  the  eleventh  section  authorizes  thirteen 
commissioners  present  at  a  meeting  to  do  an  act,  if  seven 
of  the  thirteen  concur  in  doing  that  act,  it  is  a  sufficient 
coinipHfllnce  widi  the  act  of  parliament ;  because  the  act 
of  seven,  being  a  majority  of  the  number  present,  will 
bbd.alL  And,  therefore,  if  thirteen  only  were  present^ 
and  seveut  of  th6ib  concurred  in  affixing  tlieir  signature  to 

(a)  1  fiot,  i  PuU.  2S9. 

the 
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the  appointment,  that  would  be  an  appointment  under  the 
hands  of  the  majority  of  the  persons  present  In  this 
case  seventeen  commissioners  were  present^  and  the  'in- 
strument was  signed  by  twelve,  who  constituted  tlie  ma^ 
jority  of  that  meeting. 

The  fourth  objection  was,  that  the  plaintiff  was  not  d.u]y 

authorized  to  bring  the  action.     It  is  quite  clear,  how* 

ever,  that  ihp  order  of  the  7th  Oqtober  1823  contained 

a  sufficient  authority  to  the  treasurer  to  commence  th^ 

action.     But  it  is  said,  that  Mr.  Ridemd  was  the  trea-^ 

surer  at  the  time  when  that  order  was  made,  and  that 

although  Mr.  Cortis  was  treasurer  when  the  action  wad 

commenced,  there  ought  to  have  been  a  new  ordlien 

The  order, .  however,  does  not  purport  to  be  an  author 

rity  to  any  particular  individual  to  bring  the  action  iii 

his  own  name,   but  it  merely  directs  that  the  actioa 

should  be  brought.    It  is  a  consequence  of  law  result^ 

ing  from  that  order,  that  the  action  must  be  brought 

by  the  person  who,  at  the  time  of  bringing  the  action^ 

shall  be  treasurer  to  the  commissioners. 

Then  the  fifth  objection  was,  that  the  present  pl^ndff 
could  only  be  entitled  to  recover  for  that  part  of  the  rates 
which  became  due  after  he  was  appointed  treasurer; 
but  I  think  that  is  not  a  valid  objection,  for  the  plaintiff 
is  not  suing  for  any  thing  due  to  himself,  but  he  b  a 
n^ere  nominal  party  suing  for  those  commissioners. for 
whose  benefit  the  action  is  to  be  brought  Whether  the 
rates  became  due  before  the  plaintiff  was  treasurer^  or 
afterwards,  they  must  still  be  sued  for  in  his  name>  and 
in  his  name  only.  ^ 

The  sixth  objection  was,  that  the  amount  of  the  rateii 
was  not  legally  ascertained.  Upon  that  point  the  Cpurt 
will  take  time  to  consider  their  judgment. 

The  seventh  objection  was^  that  there  is  too  much  un- 
certainty 
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1 897.  certaiaty  in  the  specification  of  the  property  rated.  That 
was  a  ground  of  appeal,  and  it  is  not  competent  to  these 
parties  to  make  it  a  gfonnd  of  objection  in  this  action. 
Hutchms  V.  Chambers  {a)  is  an  express  authority  to 
shew  that  that  objection  could  only  be  made  by  way  of 
appeat. 

The  eighth  objection,  that  the  rates  directed  to  he 
levied,  if  calculated  upon  the  rental  of  the  parisl^  would 
produoe  more  than  die  sums  ascertained  to  be  ncoeasary, 
also  tarns  upon  the  construction  of  the  sixteenth  section, 
which  we  shall  reserve  for  future  consideration. 

The  ninth  objection,  whidi  applies  to  the  gaol'iate^ 
depends  upon  the  construction  of  the  54  G.  3»  n  15* 
That  section  enacts,  **  that  the  justices^  &c.  assembled 
at  sessions  shall  yearly,  until  all  the  expenses  of  building 
and  completing  the  new  gaol  house  and  court  houses 
shall'  be  paid  and  satisfied,  assess  and  tax  a  spedal 
county  rate  for  the  payment  of  such  expenses,  m  all 
and  eveiy  parish,  &c. ;  and  the  said  special  rate  shall  be 
collected,  levied,  and  recovered,  in  like  manner,  and  by 
such  ways  and  means,  and  under  such  penalties,  as 
any  county  rate  may  be  collected,  levied,  and  recovered 
in  the  said  county  of  Kent ;  and  the  overseers  and. 
overseer  of  every  parish,  township,  or  place,  maintain- 
ing its  own  poor  within  the  said  county,  shall  and  nay, 
and  is  and  are  hereby  authorized  and  empowered  to 
levy  and  raise  such  rate,  in  like  manner,  and  by  audi 
ways  and  means,  and  under  such  penalties,  as  any  poor 
rate  is  now  by  law  collected."  The  words  in  this 
clause  are  <'  overseers  and  overseer  /"  and  the  objcdieii 
is,  that  in  Wodbmick  there  are  persons  who  exercise 
the  ordinaiy  duties  of  overseers,  and  that  they  and  not 
the  commissioners  should  levy  this  rate.    But  this  act  of 

(a)  1  Burr.  580. 

par- 
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parliamoit  was  intended  to  apply  to  the  oounly  ai  ]urg^       1887* 
and  not  to  a  particular  parish ;  and  if  in  any  particnlar       -  — 
parish  power  to  make  and  levy  rates  is  taken  fromlbe     ,Jf^ 
ordinary  overseers  and  given  to  other  persons^  tb^e    Wiiinifi.rip 
persons  are  fidrly  within  the  meaning  of  the  words  oveor-     ^'^'^''' 
seers  and  overseer,  as  used  in  this  act  of  parliame^tf  lor 
tbqr  are  overseers  for  the    purpose  of  levying  and 
making  this  rate.    I  think  that  the  commissioners  aife 
overseers^  within  the  meaning  of  this  act  of  parliament 
and  that  dw  rate  was  properly  levied  by  them. 

HoLBOYD  J«  I  entirely  concur  in  the  opinipq  of  my 
Brother  ^c^fiey  as  to  the  points  on  which  \y^  haft  pi^ 
noonoed  bis  opinion,  and  as  to  the  propriety  of  further 
oonndering  the  other  points.  As  to  the  appointmeiH 
of  treasurer,  I  am  of  opinion  that,  according  to  the 
true  construction  of  the  seventh  and  thirteenth  sections 
of  the  47  G.%.  cllL,  it  is  sufficient  that  the  appoint- 
ment of  treasurer  should  be  signed  by  a  majority  of  the 
commissioners  present  at  the  meeting  at  which  the 
dection  takes  place.  The  election  is  an  act  done  by 
that  majori^,  and  although  it  is  necessary  that  thirteen 
commissioners  should  be  present  at  a  meeting  at  which 
a  treasurer  is  elected,  it  is  not  necessary  that  the  formal 
appointment  should  be  signed  by  all  the  commissioners 
present,  but  only  by  that  majority  who  elect  him.  If 
that  were  not  so,  it  would  be  in  the  power  of  a  minority 
to  impede,  if  not  prevent,  the  completion  of  the  appoint- 
ment It  seems  to  me  that  the  election,  which  waa  an 
act  done  by  the  majority,  was  sufficiently  evinced  by 
the  signature  of  the  majority ;  for  although  some  of  the 
members  present  at  the  meeting  may  disapprove  of  the 
act  of  the  majority,  they  cannot  dispute  the  act  of  the 
whole  body.  The  act  of  the  majori^  is  to  be  con- 
sidered, 
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18i7«       tidere^  in  point  of  legal  effect,  the  act  of  the  whole 
hody.    The  election  in  this  case  being  an  act  of  the 

majority,  I  think  it  was  not  necessary  that  the  wliole 

•  •  •  ■  ■ 

body,  nor  eren  that  all  the  commissioners '  preaent  at 
die  election,  shoidd  subscribe  the  formal  appointnoiBnt. 
Tlie  number  thirteen  required  by  the  legislature  to  be 
present  at  the  election  mcltkles  those  who  assent'  to 
the  appmntment,  as  well  as  those  who  dissent  from  it* 
I  entertained  great  doubts  during  the  argument  upon 
the  objection  raised  as  to  the  gaol  rate^  but  t  aia 
now  satisfied  upon  that  point.  The  ninety-fourth  sec- 
don  of  the  47  O.  S.  invests  the  commissioners*  nwi^ 
in  that  act  with  all  the  powers  for  the  relief  or  the 
poor  which  churchwardens  and  overseers  had.  *  t  thmk 
the  meaning  of  the  fifteenth  section  of  the  SiO.S* 
(which  statute  is  applicable  to  the  county  at  lai^)  tsi 
that  the  rate  shall  be  collected  by  the  persons  by  whom 
the  poor  rate  was  to  be  collected,  viz.  by  those  wjdo 
virtually  exercise  the  office  of  overseers  of  the  poor. 
In  this  case  these  commissioners  under  thie  JVooti^dk 
act  virtually  execute  the  office  of  overseers  of  the  poor, 
and  more  particularly  with  regard  to  the  collection  of 
rates  and  receiving  the  money  raised  by  the  collectors. 
They  are,  in  fact,  the  overseers  for  that  purpose^  an  J  it 
is  their  duty  to  attend  to  the  poor  rate.  I  think,'  ^here* 
fore,  that  they  were  entitled  to  levy  the  gaol  rate. 


'  •  I 


LiTTLCBALE  J.  I  am  of  the  same  opinion,  t  think 
that  a  corporadon  is  liable  to  be  rated  by  the'  sixie^th 
section  of  the  Woohdch  act.  It  has  been  said,  that  as 
the  106th  secdon  ^ves  an  appeal  to  any  person  or 
persons  aggrieved  by  any  rate,  upon  such  aiq)ellants 
giving  the  nodce  therein  mentioned  and  entering  into 
a  recognizance  with  two  sureties,  and  that  as  a  corpor- 
ation 


IN  THE  Eighth  Year  of  GEORGE  IV.  887 

«ition  cannot  enter  into  a  recognizance^  this  provision  1827« 

shews  clearly  that  a  corporation  was  not  intended  to  be  — '^^' 

indoded  by  the  legislature  in  the  act  of  parliament  ag^a 

The  KsMlf 

because  it  could  not  be  intended  to  compel  a  corporar  Watsr-iMrii 

tion  to  do  an  act  which  is  impossible.    But  where  an  ^'^'"^Bwy* 


act  of  parliament  directs  a  thing  to  be  done  which  it 
is  impossible  for  a  corporation  to  doi  but  which  other 
persons  may  do^  and  another  act  which  a  corporation 
as  well  as  others  can  do,  then  the  corporation  will  be 
excused  from  doing  the  thing  which  it  cannot  do,  and 
will  be  compelled  to  do  the  act  which  it  is  capable  of 
doing.    Assuming^  therefore,  that  a  corporation  cannot 
of  itself  enter  into  a  recognizance,  still  its  sureties  may» 
and  I  think,  therefore,  that  a  corporation  might  satisfy 
this  gIaus^  by  procuring  sureties  to  enter  into  such  re- 
cognizance. 

I  also  think  there  was  a  legal  demand  of  the  rate.    It 
is  said|  that  inasmuch  as  the  act  required  a  personal  de- 
mand, and  as  such  a  demand  could  not  be  made  upon 
a  oorporaUon,  that  shews  that  the  legislature  did  not 
intend  to  include  a  corporation.    The  same  answer  may 
be  given  to  that  as  to  the  former  objection;  viz.  if  B,n, 
act  of  parliament  direct  two  or  three  modes  of  doing  a 
things  and  it  be  found  that  one  cannot  be  adopted  but 
another  can,  it  is  sufficient  that  that  other  be  adopted. 
Here  a  notice  was  left  on  the  premises,  as  well  as  a  de- 
mand made  at  a  corporate  meeting. 

Then  as  to  the  appointment  of  treasurer,  the  seventh 
section  of  the  Woolwich  act  provides,  that  all  powers 
and  authorities  given  to  the  commissioners,  may  be  ex« 
ecuted  by  a  majority  of  them  assembled  at  any  meetings 
not  less  than  thirteen  being  present.  The  eleventh 
seaion  enables  the  said  commissioners  at  any  meeting 
Vol.  VII.  Z  (at 
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1837«       (at  which  not  less  than  thirteen  shall  be  prescait),  by 
T  writing  under  their  hands,  to  appoint  a  treasurer.     Con- 

ogamti  struing  those  two  sections  together,  I  think  that  *  mar* 
Waier-wM^  jority  oi  the  commissioners  (not  being  less  than  thirteen} 
present  at  any  meeting  can  do  all  the  acts  which  the 
entire  body  can  do«  I  am,  therefore,  of  (^oion,  that 
there  hoving  been  seventeen  commissioners  present  at 
this  meeting,  and  twelve,  constituting  a  mi^ri^  of 
those,  having  concurred  in  the  appointment  of  the  plain-* 
tiff  as  treasurer,  that  appointment  is  valid.  I  also  thk^ 
that  the  plaintiff  had  authority  to  bring  the  present 
action.  The  act  authorizes  the  commissioners  to  bring 
actions  in  the  name  of  the  treasurer.  But  the  action, 
when  brought,  is  their  action,  and  although  tbetreaaurer 
is  the  nominal  plaintiff,  the  commissioners  are  ibe  real 
plaintiffs. 

Then  it  has  been  said  that  the  rates  are  void  for 
uncertainty.  If  the  defendants  intended  to  object  to  the 
rates  on  that  ground,  they  ought  to  have  ^)pealed.  It 
was  contended  that  the  defendants  were  not  bound  to 
appeal,  because  they  were  not  in  this  case  liable  to  be 
rated  at  all.  The  same  argument  was  urged  in  HukAim 
V.  Chambers  {a)  and  Drtrrant  v.  Boys  (6).  But  it  was 
decided,  that  even  assuming  the  rate  to  be  bad,  the  pro- 
perty of  the  defendants  was  liable  to  be  distrained  fin*  the 
rate,  and,  consequently,  that  they  were  liable  to  pay  it 
And  if,  therefore,  the  defendant,  whose  goods  were  dis* 
trained,  could  not,  in  an  action  of  trespass,  say  that 
the  distress  was  unlawful  because  the  rates  were  bad, 
neither  can  he  object  to  pay  the  sums  for  which  he  is 
rated  in  this  case,  on  the  ground  that  the  rates  are  bad 

(a)  1  Burr.  580.  (6)  6  T.  R.  5Sa 

As 


IN  THB  £lGHTH  YSAR  OF  GEORGE  IV.  388 

^^s  to  die  gaol  rate»  I  have  enter&ined  great  doubts        18S7^ 
^nrii^  the  oourae  of  the  argament ;  but  upon  the  whole^ 
1  think  that  iriien  the  legislature,  by  the  act  of  the        ogamtt 
54  G.^  ^lacted  that  the  overseers  were  to  levy  the    Waiar.wotlBi 
cofuitj  nte^  they  must  be  taken  to  have  intended  by 
aoeneen  thoae  persons  who  usually  levied  the  poor  rate 
b  each  parish  respectively;  and  considering,  that  al- 
dioiigh:tkm  are  overseers  in  the  parish  of  Woolwickf 
they  have  jig  power  to  levy  the  poor  rate,  but  that 
sodt  p&msD  hat  been   taken    from  them  and  vested 
in  tl»  commiiwcuiers,  I  am  of  opinion,  that  the  com- 
mkfntmmn'  mn  oferseers  within  the  meaning  of  the 

I  alio  thuds  that  the  other  points  should  be  further 
coMtdeped  before  we  pronounoe  our  judgment 

Cur  ad.  vuli, 

Batsbt  J.  BOW  delivered  the  judgment  of  the  Court. 

"jFheva  weie  three  points  in  this  case  reserved  for  our  con- 

»denitioD.     The  first  (which  applied  to  the  whole  de^ 

snandy  was,  whether  the  commissioners  had  properly 

ascertained  the  sums  to  be  levied  pursuant  to  the  statute 

47  6. 5*  c.  1 11  •  ?  secondly,  whether  they  had  not  exceeded 

their  Mrtbority  in  some  instances  ?  and,  thirdly,  whether 

certam  gaol  rates  could  be  supported? 

Tba  first  question  is,  whether  the  resolution  of  the 
coBuniseioners,  that  they  deemed  it  necessary  to  raise  a 
sum  Bot  exceeding  13002.  for  the  poor,  and  a  sum  not 
ezoeediDg  500/.  for  the  highways,  was  a  setdement  and 
ascertaimnent,  within  the  meaning  of  the  act  of  par- 
liament, that  those  sums  were  necessary  to  be  raised  ? 
This  objection  applies  to  all  the  rates.    A  sum  not  ex- 

Z  2 
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1827«       ceeding  a  given  sum  is  andoubtedly  a  loose  mode  d 
expression,  and  the  amount  that  was  actatlly  raised 

Coins 

agahui       shews  bow  cardess  the  commissioners  were  in  their  cat 

The  K«NT  n         i*  •        I  111*  I 

IVater-works  culation;  for  if  lliL  m  the  pound  woolar  paiaeitfily 
^^^  1 300/^  3d.  in  the  pound  would  rabe  very  Utikfc  more 
ihan  354/. :  it  would  have  required  4if.  in  ibeipoiulii  to 
raise  500/.  The  words,  noi  exceeding  a  ^gioeUf(timmmif 
taken  in  one  sense,  fix  that  amount  as  tfae^JBMjdttum, 
and  then  they  signify  that  sum,  or  any  sumirbdbiv^iC; 
and  if  that  be  the  sense  in  which  those  wordarjan^wd 
in  this  resolution,  it  is  impossible  to  say  that  ihertuooont 
to  be  raised  was  settled  or  ascertained.  tcRatmqfiiiot 
the  words,  not  exceeding  the  sum  of  1300/.,  .be  m^*  to 
express  the  smidlest  sum  which  the  eOmaiiiainlMMi  in 
their  judgment  deemed  it  necessary  to  raises  «iid  iaaiot 
that  the  only  sensible  meaning  of  the  words  (gmng^due 
weight  to  the  whole  of  the  sentence  is'  wbiciiiithey 
are  used)  ?  When  it  is  said  to  be  n^cessaPfito^'Jwse 
a  certain  sum  not  exceeding  a  given  sum,  if  tfae  voids 
be  understood  as  denoting  the  maximum,  they/banw»iio 
definite  meaning  whatever,  for  in  that  sense  tbey  nvill  be 
satisfied  if  it  be  necessary  to  raise  only  a  single 'Sfaitting. 
But  if  the  words  be  construed  in  the  other  sesse  as 
denoting  the  smallest  sum  which  the  coramiarionen, 
in  the  exercise  of  their  judgment,  deem  necensaiy  to 
be  raised,  then  their  meaning  is  plain  and^fveciae. 
Suppose,  for  instance,  500/.  only,  were  in  ftot'the  <aam 
necessary  to  be  raised  for  the  purposes  of  the  parish, 
that  sum  does  not  exceed  1300/.  But  an  assartion^  that 
a  sum  not  exceeding  1300/.  would  be  necessary « to  be 
raised,  would  in  that  case  be  an  untrue  assertioiiy  as 
applied  to  every  sum  between  500/.  and  1900/.;   for 

600/. 
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^6002»  would  be  a  sum'not  exceeding  1300/. ;  yet,  accord-  1827. 
ing  to  tiiis  hypothesis  600/.  would  not  be  necessary  to  ^"^^ 
lie  miiedy  bvt  600/.  only.     When,  therrfore,  it  is  said       aganui 

...  .  ,.  .         TheKjiHT 

that  K^is  neosssary  to  raise  a  sum  not  exceeding  ISOO/.,    Water-worfai 
the  settM  m  which  those  words  must  be  understood,  in      VoniMiij. 
<itder  ta^igiTB  Aem  any  rational  or  definite  meanuig, 
iDMlvbei  that  it  is  necessary  to  raise  1800/. 

^BotfMHUiftiiig  that  the  commissioners  have  not  in  a 

femittcknode'  proceeded  to  settle  and  ascertain  the  sum 

nBtetmwftJO'km:  raised  for  the  purposes  required,  still  it 

mayi'beda^qtestion,  whether  they  have  not  done  that 

wfajckiisttifataitount  to  it?  for  they  have  directed  llcL 

inltbe  pdnnd'to  be  raised  for  the  poor,  and  Sd,  in  the 

pwi  fci  I  thu  highways.  That  is  an  ascertainment  of  the 

nam  WMchtAe  collectors  are  to  receive,  and  the  persons 

wfaoiateio  pay  cannot,  therefore,  complain  that  it  is  left 

lathfe*  diacxvtion  of  the  collectors  to  determine  what  is 

toiiajraised.    The  money  being  in  the  hands  of  the  trea- 

timry'BiBy  it  not  be  said,  that  there  cannot  be  any  other 

meoufag  given  to  the  resolution  of  the  commissioners, 

liMtti^tliatthe  whole  1800/.  and  500/.  shall  be  applied  as 

^nteted?.  In  their  judgment  a  rate  of  lie/,  and  3d.  in 

tli»'  fMvand'  was  necessary  to  attain  the  objects  of  their 

They  could  not  ascertain  the  precise  sum 
to  be  raised,  as  there  might  be  some  defaulters 
aiidr'30itie>  necessary  expenses  incurred  in  levying  the 
]:ibiitthey  must  have  intended  that  the  whole  of  the 
bhj  the  two  specific  rates  of  lid.  and  Sd.  in 
the  pound  was  to  be  applied  to  the  objects  of  those  rates, 
in  <easer  it  ^should  not  exceed  the  sum  mentioned ;  and  if 
it  did  eooeeed  that  sum,  then  the  surplus  would  be  to  be 
retumeil;'  and  if  it  foil  short  of  that  sum  then  a  new  rate 
would  be  necessary  to  be  raised  to  make  up  the  deficiency. 

Z  8  The 
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1827.        The  resolution,  that  it  was  necessary  to  ruse  a  som  not 
'        exceeding  1S00&,  seems  tb  me  to  mean,  that  it  was 

agamu        ncccssaTy  to  raise  money  to  that  extent ;  and  that  bemg 
Wnter-woiiBi    SO,  the  first  of  the  three  objections  which  I  have  nom 

^"****"^'      mentioned  must  be  OTerruled. 

The  next  objection  is,  that  the  commissioners  Hsve 
exceeded  their  power,  in  fixing  the  amount  of  certain 
rates.  The  power  of  the  commissioners,  after  settling 
and  ascertaining  the  sums  necessary  to  be  raised  is  to 
sign  one  or  more  rate  or  rates,  not  exceeding  the 
amount  of  the  respective  sums  so  settled  and  aaeer- 
tained*  The  sum  settled  and  ascertained  to  be  ne- 
cessary was  ISOO/.  for  the  poor,  and  5001.  for  the 
highways;  and  the  isame  commissioners  directed  that 
the  first  sum  should  be  raised  by  a  rate  of  lliZi  in  the 
pound,  and  the  other  by  a  rate  of  3d.  in  the  poiriid. 
Now  it  appears,  that  if  the  whole  of  the  rates  were  col- 
lected, then  ]lcL  in  the  pound  would  raise  18712.  Ite 
for  the  poor,  and  that  Sd.  in  the  pound  would  raise  S74JL 
for  the  highways ;  so  that  if  these  sums  were  considered 
as  levied  under  one  rate,  that  rate  would  raise  less  than  the 
two  sums  which  the  commissioners  resolved  to  be  neces- 
sary. The  words  of  the  act  do  not  seem  to  rieqaite  that 
the  sums  raised  for  the  relief  of  tlie  poor  and  for  die 
highways  should  be  raised  by  separate  rates,  because  it 
merely  says  that  the  sum  settled  and  ascertained  slmll  be 
raised  by  a  rale  or  rates.  That  implies  that  one  rate 
might  be  made,  including  the  sums  to  be  raised  for  the 
poor,  and  for  paving  the  streets,  &c.  It  is  tnxe  that  tfte 
whole  amount,  when  raised,  must  be  applied  incertaia 
proportions,  viz.  eleven-fourteenths  to  the  poor^  and 
three^burteenths  to  the  purpose  of  paving  thestreets, 
&C.,  but  still  the  whole  may  be  included  in  one  rate, 

and 
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md  one  collection.     It  seems  to  me,  therefore,  that       1827. 
ooosideriiig  this  as  one  entire  rate,  and  that  the  entire       •— - 

OoRTIf 

mm  raiaed  would  be  less  in  the  whole  than  that  which        agahui 

The  KsHV 

the  commissioners  resolved  to  be  necessary  for  both    Wainwworitf 
porposes,  this  objection  also  &ils.     Another  answer  to      ^*^*^^' 
this  might  be,  tha^  although  the  1 1^.  in  the  rate  might 
make  the  rate  exceed  1300/.,  if  the  whole  had  been  col- 
lededf  yet  there  was  no  chance  that  the  whole,  or  so 
much  M  UOO^  would,  in  &ct,  be  raised  upon  it 

The  last  cpestion  is  as  to  the  gaol  rate  imposed  by 
the  546«9«  cl04»  5. 15.,  which  enacts,  that  the  justices 
of  the  cosnty,  at  sessions,  shall  assess  and  tax  a  special 
couQly.mte,  for  the  payment  of  the  expenses  of  building 
and  completing  the  gaol,  on  all  parishes  and  places  con* 
Iribiitiqg  to  the  ordinary  county  rate,  by  one  or  more 
rate  or  rates*  There  is  a  proviso  that  every  tenant  or 
oocapier  paying  such  rate  may  deduct  out  of  the  rent 
payable  to  his  landlord  one  half  of  the  amount  of  the 
iala»  The  sessions  fixed  a  specific  rate  from  time  to 
time  upon  the  parish  of  Woolmchj  and  described  it  to  be 
so  mach  in  the  pound  upon  the  estimated  rental  of  the 
pariah,  and  directed  the  parish  officers  to  pay  these  spe- 
cific sums  to  the  high  constable.  The  commissioners 
imder  the  Woolwich  act  paid  those  sums  accordingly,  but 
diey  did  not  collect  from  the  parishioners  any  of  the 
smna  necessary  to  pay  such  special  county  rates,  until  a 
considerable  period  after  they  had  made  such  payments  ; 
and  although  all  the  sums  raised  by  the  commissioners 
ibr  this  purpose,  except  the  first,  were  more  than  the 
^>ccific  sum  fixed  by  the  sessions,  the  commissioners 
made  no  allowance  for  such  excess  in  fiiture  rates, 
and  they  in  the  whole  raised  5S9L  more  than  the  va* 
rioos  auma  fixed  by  the  sessions  for  the  contribution  of 

Z  4  Woolwich^ 
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1887*        Woolwich^'. OB  acoount  of  the  gaoI»  would  amount  to* 
'       That  sum  iiras  ftftsrwavds  appropriated  by  .the  commia-s 
u       moMca  tothe  r«lia£  of  the.poor ;  but  if  the  rates  miaed 
by^ihemiwere  radically  bed^  tl^i^approprialiicfD.wiU  oot 
aire /the  .Qt^ectioD,  and  wiUnot  enable  the  oomnuaaionera 
to  (CMPpel  the  defibudaiits  to  jpay^  their  proportioo  ^  of.tlieie 

A  t'I]h»W;areutwo  obgeotiooa  to.  these  jratea^i  ifXImSnt 
(^whiobieppliea  to^em  4^1)  i^  that  fihey  areiioeCco^piscturet 
«iMd  have  the  effect  of  casting  upon  the  J)BI^^llsba4ll^e 
pm;kidiburdena^hioh  ought  to  haye&Uen;  on  .tbMetwdK) 
WeffQ^  teDants  bI  a  preceding  period.  Theeecoiudiob- 
^yoetioaUppUeB  ito«llihe  rates  except  the  first :  A^jz^jai^ 
a  ]  k»y .  to  the  full  ext^t  of  the  pound  rate. joimfd.l^y 
the  sesaionSi  when  it  appeared  from  Uie  pgpecedi9g<l($vjes 
<ba(,^a'  rate  to  that  extent  could  not  be .  iHecessiigr* 
The  first  assessment,  for  instance^  by  the .  Sfisaioiat 
wa^^madein  Ju^  ISlif  and  the  amount  fixed  fin* 
Woolwich  was  276/.  ISs.  dd,^  being  at  the  rate  of  3d*  in 
the  pound  on  the  estimated  rental  of  the  parbh,  which 
was  to  be  paid  to  the  county  treasurer  in.  JugusL 
There  were  similar  assessments  in  August  and  October 
1815,  and  the  sums  were  paid  out  of  the  monies  col- 
lected for  the  relief  of  the  poor.  But  no  distinct  poor 
rate  was  made  on  the  parish  for  any  of  these  assess* 
ments  until  January  1616.  The  persons,  therefore, 
who  at  that  time  were  landlords  and  tenants,  were 
called  upon  to  bear  a  burden  which  ought  to  have  been 
borne  by  the  landlords  and  tenants  in  Jtdy  1814,  and 
January  and  October  1615.  In  April  and  August  1816 
similar  assessments  were  made  by  the  sessions.  Every 
one  of  the  gaol  rates  made  by  the  commissioners  under 
the  Woohmch  act  was  made  to  pay  sums  previously  paid  by 

them; 
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them ;  and  the  effect  of  that  was  to  throw  the  burden  of  the  1 8S7* 
rate  not  upon  those  occupiers  who  ought  to  bear  it,  but 
upon  sotne  other  persons  who  by  law  were  not  liable  to 
bear  it  And  as  to  the  sum  of  589A  Os.  Od.^  which  the  eom- 
■dittioiiera  oagbt  not  to  have  levied  on  account  of  the 
gMlyichtt^effiBCt  of  their  being  allowed  to  enforce  paymeiit 
of  that  sum  would  be  to  throw  on  the  landlords  a  burden 
toiwMUh  by-  law  they  are  not  liable^  for  the  tenant  and 
notPtkiS'lilMUord  is  liable  to  contribute  to  the  poor  rate. 
TheMttAi§ooions.to  the  gaol  rates  appear  to  us  to  be  fotal, 
and  iwiMitiMrefore,  of  opinion,  that  the  commissioners 
^ttiiitlit>ffeecMrer  the  sum  chaif;ed  on  the  defendants  in 
itiii|tot^  these  rates.  There  must,  therefore^  be  a  pro- 
^cntionnto^dedoctioa  from  the  amount  of  the  verdict  in 
jwapocft-  of-  the  gaol  rates.  But  as  to  all  the  other 
parts  of  the  demand,  we  are  of  opinion  that  the  plaintifi 
an'Wititled  to  recover. 
•t   L'.'  •  Judgment  for  the  plaintifi. 
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1827. 


Arlett  against  Ellis,  Shefford,  and  Others. 


TmiMss  for  T^ECLARATION  stated,  that  on,  &c.  the  defendants 
entering  the  broke  and  entered  a  certain  close  of  the  plaintifl^ 

S^  and  Bt  the  parish  of  Yatefyj  in  the  county  of  Sauihampionj 

^^^l^s!X  and  forced  and  broke  open,  and  broke  to  pieces  the 

•ad  d^v^ff  plaintiflTB  gates,  standing  and  being  in  and  upon  the 

Uie  hedges  end  ^^jg^ .  g^^  ^jj^  feet  in  walking  trod  down,  &c.  the  grass 

renoct  of  tbe  ° 

plaintiC  &c.      of  the  plaintiff  there  growing  and  being;  and  brdce 

The  defendentf 

es  to  ell  the  tret-  <lown,  prostrated,  and  destroyed  the  hedges  and  fences 

peis0s»  plceded 

tbet  tbe  plein-  of  the  plaintiff  there  standing  and  being;  and  also  cast 
peroelofthe  And  threw  divers  large  quantities  of  earth,  stones,  and 
^d^  e^.   nibbishi  into  and  upon  the  close  of  the  plamtiff ;  and  by 

means  of  the  premises  prevented  the  plaintiff  from,  having 
the  use,  benefit,  and  enjoyment  of  his  close  and  his  hedges 
and  fences,  in  so  large  and  ample  a  manner  as  he  might 
and  would  otherwise  have  done,  to  wit,  at,  &c.  Plea,  as 
to  all  the  trespassers,  that  the  close  in  which,  &c.  before 
there  hath  been   And  at  the  Said  several  times  when,  &c.  was   and  is 

e  cuitom 

within  the  manor,  that  the  cuttonuuy  tenant  of  that  tenement  sliall  have  common  of 
pasture  upon  the  plaintiff's  close.  That  J,  S,,  being  seised  of  the  said  customaij 
tenement,  having  occasion  to  use  his  common  of  pasture,  entered  the  close  in  which,  &e,y 
and  put  his  cattle  in,  and  because  the  hedges  and  fences  had  been  improperly  erected^ 
defendant  threw  them  down.  The  plaintiff,  in  his  replication,  took  issue  upon  the  custonit 
and  new  assigned  that  the  defendant  entered  for  other  purposes  than  those  mentioned  in 
the  plea :  Held,  first,  that  upon  the  issue  joined  upon  the  replication,  the  plaintiff  was  at 
libeitj  to  prove  a  cnttom  for  the  lord  of  the  manor  to  inclose  parcels  of  the  waste,  and  a 
grant  to  him  of  the  locus  in  quo  under  such  custom,  and  tliat  it  was  not  necessary  that 
that  custom  should  be  specially  replied. 

Held,  secondly,  that  a  custom  for  the  lord  of  a  manor  to  inclose  the  waste  without  limit 
or  restriction,  being  inconsistent  with  the  rights  of  the  commoners,  was  bad  in  point  of  law, 
but  that  a  custom  to  inclose  (even  as  against  common  of  turbary, )  parcels  of  the  waste, 
leaving  a  sufficiency  of  common,  was  good,  and  that  it  lay  on  the  lord,  or  his  grantee,  to 
shew  that  a  sufficiency  of  common  was  left. 

When  the  lord  or  his  grantee  erects  fences  upon  the  common,  the  commoner  may  by 
law  destroy  the  fences,  and,  therefore,  the  fact  of  the  defendant's  having  entered  upon  tiM 
plaintiff's  close,  and  thrown  down  the  whole  of  the  fences  which  he  had  erected,  when  dic]f 
might  tiave  entered  upon  the  dose  without  throwing  down  any  part  of  the  fences,  was  beU' 
not  to  be  evidence  that  they  entered  for  other  purposes  than  those  mentioned  in  the  pies 
and  did  not  warrant  the  jury  in  finding  a  verdict  for  the  plamtiff  on  the  new  anignment* 

with! 
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within  and  parcel  of  the  manor  and  hundred  of  Cron*        1827. 
dolls   and  that  a  certain  messuage  and  four  acres  of       ^"^^ 

Aelkr 

land  with  the  appurtenances,  at  the  said  several  times        agqmti 
when,  &c«*  were,  and  from  time  immemorial  have  been 
within  and  parcel  of  the  said  manor  and  hundred  of 
Crandidlf  and  a  customary  tenement  of  that  manor  dtp 
miaed  and  demiseable  by  copy  of  the  court  rolls ;  that 
within  the  manor  there  is  and  from  time  whereoi^  8cc» 
hath^ieen  an  ancient  custom  there  used  and  approved 
of,  thst  evcfy  customary  tenant  of  the  said  customary 
tenement^  from  time  whereof,  &c.  have,  and  each  of  them 
hath  had,  used,  and  been  accustomed  to  have,  and  stiU 
of  right  oi^ht  to  have,  for  himself  and  his  farmers,  oo>- 
eupiers  of  such  customary  tenements,  common  of  pas^ 
lure  in,  upon,  and  throughout  the  said  close  in  wkichf  4^ 
finr  all  their  commonable  cattle  levant  and  oouchant 
The  plea  stated  a  grant  of  the  customary  tenement  by 
the  lord  of  the  manor  of  the  said  customary  tenement^ 
to  J^  Sheffbrd ;  that  J.  Sheffbrd  entered  and  became  seised 
thereof  in  his  demesne,  as  of  fee,  at  the  will  of  the  lord 
of  the  said  manor  and  hundred,  according  to  the  cus* 
torn  of  the  manor  and  hundred,  and  at  the  several  times 
loBhen^  &c«  was  in  the  actual  occupation  thereof  and 
entitled  to  such  common  of  pasture  as  aforesaid^  where^ 
fore  the  defendant  J.  Sheffbrd  at  the  said  several  times 
when,  8cc.  having  occasion  to  use  his  common  of  pasture 
in  hiis  own  right,  and  the  other  defendants  as  his  ser- 
vants, and  by  his  command  at  the  said  several  timeiji; 
when,  &C.  entered  the  said  close  in  which,  &c.  in  order 
to  put,  and  did  then  and  there  put  into  and  upon  the 
same  his  cattle^    being  his  J.  Sheffbrd's  commonable 
catde,  &c.  and  to  use  the  said  common  of  pasture  of  him 
J.  Sheffbrd  there,  and  in  so  doing  they  the  said  defend- 
ants 
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1827.        anU  with  their  feet  in  wmlking,  trod  down  a  little  of  the 
grass^  and  because  the  said  hedges  and  fences  had  been 

cjpdHU  wrongfully  erected^  and  were  wrongfully  standing  and 
being  in  and  upon  the  said  close,  in  which,  &c.  (so  that 
without  pulling  down  and  destroying  the  hedges  and 
fencesy  the  defendant  J.  Skeffb^^d^  could  not  use  or  €njoy 
his  said  common  of  pasture,  in  and  throughout- the  said 
dose  in  which,  &c.  in  so  ample  and  beneficial  a-  man- 
lier as  he  otherwise  mi^t  and  would  and  ought  'to 
have  done),  he  J.  Sh^ffbrd^  in  his  own  right,  aadt  the 
other  defendants,  as  his  servants  pulled  dewn^  and 
ai  little  destroyed  the  said  hedges  and  fenot%  "and 
in  'SO  .doing  unaroidably  cast  and  threw  the 'Caid 
mirth»:  stones,  and  rubbish  into  and  upon  the  'said 
closer  doing  no  unnecessary  damage  to  the  pkunliff 
or  the  said  hedges  or  fences  on  the  occasions  afenn 
said.  The  third  plea  claimed  a  right  of  common'Of 
turbary  upon  thetolose^  to  cut,  dig,  and  take  turf.  The 
r^dication  took  issue  upon  the  custom,  and  new  ai*> 
signed,  that  the  defendants,  on  other  and  different  oo* 
casions  and  for  other  purposes  than  those  in  the  said 
pleas  respectively  mentioned,  or  any  or  either  of  them, 
andJna  greater  degree  and  to  a  greater  extent^  and 
with  ttore  force  and  violence  than  was  necessary  fi>r 
abating  and  removing  the  said  supposed  stoppages  and 
obstruGtioBS  in  the  said  pleas  respectively  mentioned^ 
committed  the  several  trespasses.  The  defaMlants  joined 
issue  on  the  replication,  and  pleaded  not  gnil^  to  the 
new  assignment.  At  the  trial  before  Park  J.,  at  the 
Spring  assizes  for  the  county  of  Hants  1827,  the  plaintiff 
proved,  by  the  deputy  steward  of  the  manor  of  Crondattj 
a  gktant  by. the  rod,  of  the  Sist  of  October  1825y  made 
to  him  by  the  Dean  and  Ch^ter  of  Winckesierj  lords  of 

that 
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that  tnanory  of  two  acres  of  land,  bounded  on  the  north       1897. 

by  the  park  pales  of  the  plaintifP;  on  the  sooth,  by  the 

western  road;  on  the  east,  by  the  tithing  of  Hmekfy^ 

aild  a  house  and  garden  belonging  to  one  Curley  i  and 

OS  the  west  by  a  road  leading  to  Yately^  part  of  the 

wasle*  of  the  manor;  to  hold  to  the  plaintiff,  hia  heirs 

andjassigna  fiir  ever,  according  to  the  custom  of  the 

manoi^  at  the  yearly  rent  of  %$.  6d.j  and  all  other  bur- 

deiia  juid  «drvioes,  and  the  plaintiff  paid  a  fine  of  8l» 

and  was  adpitted  tenant.    It  was  proved  that  lheplai»- 

ttf^  javA^niMiry  1B26,  began  to  inclose  tho  pieeeii^ 

goound^awd  made  an  embankment;  and  that 'befiirb' the 

inolc^awre  was  completed  the  defendants,  on  the  7th  -of 

Mttrd^  entered  upon  the  land  and  threw  down  the  tern- 

hankaspntii    There  was   neither  turf  fit  for  fuel  nor 

pastore.on  the  land  in  question;  and  the  defendanta 

had^na  cattle  with  them,  nor  any  instrument  to"cnt 

titves.    They  might  have  entered  upon  the  conunoa 

aad/iipon  the  (Hece  of  land  in  question^  and  turned  M>n 

their  cattle,  without  throwing  down  the  embankment. 

The  defendants  then  gave  evidence  in  support  of  the 

right  of  common  of  pasture  and  of  turbary  chiimed^ia 

the  pleas.    The  plaintiff  in  reply,  in  order  i  to  prove  a 

custom  by  the  lord  to  inclose  parcels  of  the  waste,  f^ro* 

duced.in.  evidence  the  court  rolls,  contauiing  entries  of 

variotta  grants  ^of  parcels  of  the  waste  made  by  the  kmls 

of  the  manor,  from  the  year  1650  to  the  time  of  the 

triaL     It  did  not  appear,  on  the  &oe  of  the  grants  that 

they  'Were  made  with  the  consent  of  the  homage,*  or  that 

a  suflkriency  of  common  remained  for  the  oenmoners* 

Tit  was  oontended  by  the  defendant's  coundeli -that  tbis 

evidence  was  not  admissible  upon  the  isstie  joined' in 

this  case^  that  issue  being,  whether  the  odstomttsted 

in 
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18S7.  in  tim  plea  esdsted;  and  assnraing  that  the  eyidence 
*"""""*  admissible,  the  castom  itself  being  withoat  limit  or 
t^nmd  striction  was  void.  The  plaintiff's  counsel  then  oi^ed^ 
that  the  plaintifi^  at  all  events,  was  entitled  to  a  yerdid 
upon  the  new  assignment,  because  it  appeared  eleaiijr 
upon  the  evidence,  that  the  defendants,  by  pulling  down 
the  bank,  had^one  more  than  was  necessary  to  assert  the 
right  of  common.  The  learned  Judge  left  three  questions 
to  the  jury ;  fivst,  whether  the  defendants  had  established 
the  right  of  common,  of  pasture,  and  of  turbary  stated 
in  the  pleas;  the  jury  found  that  they  had.  Secondly^ 
whether  there  was  within  the  manor  a  custom  fi>r  the 
lord  to  make  grants  of  parcels  of  the  waste  widiout 
limit  or  restriction ;  the  jury  found  that  there  was  sadi 
a  custom.  Thirdly,  whether  the  defendants  had  done 
snore  than  was  necessary  for  asserting  the  rig^  of 
common,  of  pasture,  and  of  turbary.  The  learned 
Judg^  in  his  address  to  the  jury  upon  this  latter  pointy 
observed  that  it  appeared  upon  the  evidence  that  there 
was  neither  turf  nor  pasture  upon  the  land  in  question, 
and  that  the  defendants  pulled  down  the  mound,  which 
it  was  not  necessary  for  them  to  do  in  order  to  assert 
the  rigl;it  of  common.  The  jury  found  that  the.  de» 
fendauts  did  more  than  was  necessary  for  the  purpose 
of  asserting  their  right  of  common.  The  learned 
Judge  then  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  1;.  damages,  but  reserved  liberty  to  the 
defendants  to  move  to  enter  a  nonsuit  if  the  Cioort 
should  be  of  opinion  that  the  evidence  of  the  custom  to 
inclose  ought  not  to  have  been  received,  or  if  that 
custom  was  void;  and  it  was  agreed  that  the  Court 
should  (as  thqr  thought  fit)  order  a  verdict  to  be  finally 
entered  for  the  plaintiff  or  the  defendants  on  all  or  any 

of 
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of  tlie  issues.    Sebeyn  in  Easter  term  last  obtained  a        18S7. 
role  nisi  &r  a  new  trial,  and  cited  Proud  y.  H6Uis{a)  to 
show  that  the  defendant  had  not  done  more  than  be 
iras   entitled  to  do  in   the  exercise  of  his  right  <^ 
commcm,  and,   consequendy,  that  the  verdict  for  the 
plaintiff  on  the  new  assignment  ought  to  be  set  aside. 
Secondly,  assuming  that  the  lord  might  inclose,  the 
right  to  inclose^  whether  considered  as  a  reserved  right 
of  the  lord  at  the  time  of  the  grant,  or  a  right  founded 
on    immemoiial   usages    ought  to  have  been  replied 
specially,  and  it  ought  to  have  been  averred  that  a 
sufficiency  of  common   was   left.      This   coarse  was 
adopted  in  Duberley  v.  P(^e{b)j   Clarison  v.   WooA-^ 
house  (c),  Shakespear  v.  Peppin  (if),  and  Grant  v.  Gwh* 
ner  (e).     But,  thirdly,  the  lord  cannot  establish  such  a 
leseivad  right.  Badger  v.  Ford  {/).    It  is  true,  that  in 
Folhard  v.  Hemmett  {g)  Lord  Chief  Justice  De  Grey 
alludes  to  such  a  right  as  existing  in  the  manor  of 
Hempstead:    but    there  it  was    the    custom  for  the 
homage  to  survey  the  spot  before  the  inclosure,  and 
to  make  their  report.     But  considering  it  as  a  custom, 
it  is  unlimited  in  its  nature,  and  undefined  in  its  terms, 
and  goes  to  the  destruction  of  the  whole  common,  and, 
however  ancient,  is  bad  in  this  view  of  it,  Wilstm  v. 
Wales,  {h) 

P.  WiUiams  and  FoUeU  for  the  plaintiff.     The  evi- 
dence of  the  right  of  the  lord  to  make  grants  of  the 
Waste   was  admissible  upon  the  issue  joined  on  the 
replication.     The  plea  is,  that  at  the  time  when  the  tres* 
passes  complained  of  were  committed^  the  defendant  in 

(a)  1 J9. 4|>  C  8.  (6)  2  7.  JR.  591. 

(e)  5  7.  iZ.  412.  n.  (d)  6  7.  JR.  742. 

(«)  1  Tama.  435.  (/)  5B.4;A.  155.' 

(g)  5  T.  R.  417.  (A)  7  Eatit  127. 

respect 
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1827.        respect  of  his  copyhold  tenement  had  a  right  of  com- 
mon ooer  the  close  of  the  plaintiffi     The  replijcation 

ajqplies  to  the  time  mentioned  in  the  plea.    The  answer 

•  ■ 

of  the  pluntiff  in  substance  therefore  is,  that  at  the 
time  when  the  trespasses  were  committedj  the  defenoant 
had  no  such  right  of  common  on  the  plaintiff**  dose. 
Evidence  shewing  that  the  right  of  common  was  then 
at'  an  eind  supported  the  issue,  and  the  e?idence'of 
the  custom  for  the  lord  to  inclose  was,  therefore, 
properly  recdvecL  But  in  fact  no  other  issue  could  be 
raised  by  the  replication  by  which  the  point  in  dispute 
between  the  parties,  viz.  the  existence  of  the  custom 'to 

inclose,  could  be  tried.    For  it  is  a  clear  and  elementaiy 

•  '       »     .1."' 

principle  of  pleading,  that  the  matter  constituting  the 
ground  of  defence  in  the  defendant's  plea  must  in  the 
rqilication  be  either  confessed  and  avoided  or'traversed. 
Here  the  custom  upon  which  the  defendant  says'  his 
right  is  founded  is  traversed.  The  plaintiff's  answer  to 
this  defendant's  plea  in  fact  is,  that  the  defendants  right 
of  common  over  the  plaintiff's  close  had,  at  the  time 
vahen  the  trespasses  were  committed^  been  put  an  end  to. 
But  that  could  not,  according  to  the  rules  of  pleadings 
have  been  replied,  for  the  mere  assertion  of  a  fact  in* 
consistent  with  the  matters  pleaded  is  not  sufficient 
There  must  be  a  positive  denial  or  confession^  of  the 
plea;  Com.  Dig.  Pleader  {G  2.)  Coverfs  csLse  (a).  And 
tbelrefore  a  replication  setting  out  the  custom  'nfil^er 
whidi  the  plaintijff  claimed  would  have  been  bad  tHoid^ 
it  had  Concluded  with  a  traverse  of  the  custom  set  odt  in 
the  plea.  Such  a  replication  could  have  been  fraiU^d, 
but  then  the  issUe  must  have  been  the  same;  b^cttiae 
an  inducement  to  a  traverse  is  not  traversable.  And, 
although  in  some  cases  it  may  be  advisable  to  use  a 

(a)  Cro.  Efk.  754. 

special 
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special  trarers^  in  order  to  avoid  an  estoppdg  or  to       1B87. 

take  die  opinion  c^  the  Court  in  an  early  stag^  cf  the       VJIJL. 

prpoeednigf^  oa  the  legality  c^tbe  answer  to  tbe.ple%  it       ^jT^^ 

is  npt  in  any  ease  necessary.    There  may  bj^  a  ti^verse 

at  mice  cpncluding  to  the  countiyt  which  is  the  shortest 

andbeil^  or  there  may  lie  a  qiecial  (rayerse  with  aa  ii^ 

dncemenjU,  If  a  p^r^  by  his  plea  makes  ^tl^  by  cu^toim 

or  p^eaopptiiKiy  the  other  party  cannot  reply  ^ixoth^ 

cuatpm  or  prescription  inconsistent  with  it,  wi^ut  A 

trayerspi    I^e  must  deny  the  prescription  stated. in  the 

pleap  aed  lus  custom  or  prescription  will  be  snfficjient 

«yidcnoe  to  fhew  that  the  custom  or  prescription  stfited 

in  the  pl^a  does  not  exist*  Durrant  y.  Child  {a);  Kencim 

y.  JEn^hUi}.    In  Spooner  y.  I>ay{c)   the '  plaintiflT  in 

tl^  dedar^oii  prescribed  for  a  .right  of  conunout  ^ 

defifndant  pleaded  a  custom  to  inclose»  and  the  plea 

waa  hdd  bads  on  the  ground  that  the  defendant  did 

no(  traverse  the  prescription  in  the  dedaratioui  and 

that  he  could  not  plead  a  prescription  against  .a  pre* 

SGription»  but  ought  to  answer  the  prescription  alleged 

in  the  count.    In  MurgcOroid  v.  Law  {d)^  the  action  waa 

fi)r  diverting  a  watercourse;  the  plaintiff  set  out  hii^. title 

in  the  ordinary  ways  ^^^  &  prescription  that  the  water 

shoqld  flow  to  his  closer  and  that  defendant  diverted  it 

The  defendant  pleaded  in  bar  that  he  was  seised  in  fee 

of  his  dose^  and  that  all  those  whose  estate  be  had. 

therfiA  had  been  accustomed  to  take  the  ivater.for  t^ 

coovpnient  watering  of  their  cattle  in.  the  close.  .Upon 

geoeivl  demurrert  the  plea  was  a(^udged  illy  because 

the  defendant  had  neither  confessed  and  avoidedi  nor 

(fl)   YeUh  217.  (6)  1  WU$.  253. 

(c)  Cro.  Car.  43S.  (<0  CbrTi^.  1 16. 

Vol.  VI  I.  A  a  traversed 
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UXFb       traversed  the  matter' all^^ed  in  the  dedaratk>n;lnit  it 
v/BB  said  that  if  he  had  pleaded  the  general  issue,  the 

^><MC  fiu^ts  Stated  in  the  special  plea  would  have  been  a  good 
ansfvirer  to  the  action*  It  is  therefore  quite  clear,  that 
in  this  case  the  replication  must  have  contained  a  denial 
of  the  right  of  common  set  out  in  the  plea,  and  thatif 
the  custom  to  indose  alone  had  been  replied,  the  repli- 
cation wooid  have  been  bad.  In  Grant  y*  Qtmner(a)f 
the  defendant  pleaded  a  common  of  turbary,  and  from  die 
abstract  of  the  pleadings  in  the  printed  report,  the  r^li- 
catioQ>does  not  appear  to  have  contained  any  traverse  of 
the  prescription ;  in  that  case,  however,  the  right  of  com- 
mon was  claimed  over  the  wastes  of  the  manor,  and^not 
over  the  close  of  the  plaintiff,  as  it  is  here.  In  Weeks  v; 
Spitrke{b)9  to  trespass,  quare  clausum  fregit,  tfaeclefend-  \ 
ant  pleaded  a  prescriptive  right  of  common  over  the  locus 
in  quo  at  all  times  for  his  cattle,  levant  and  coochant.  .The 
plaintiff  in  his  replication  prescribed  in  right  of  his  roes* 
soage  to  use  the  locus  in  quo  for  tillage  with  com,  and 
until  the  taking  in  of  the  com,  to  hold  and  enjoy  the  same 
in  every  year,  and  traversed  the  defendanfs  prescription. 
And,  therefore,  where  prescriptive  rights  are  pleaded,' but 
have  been  put  an  end  to,  the  proper  replication  is  not 
that  the  right  has  been  put  an  end  to,  and  for  thiareas^m, 
that  it  does  not  deny  the  plea,  but  the  replication  take^ 
issue oipon  the  prescription;  and  if  there  has  beensudiB 
a  iMseriptive  right,  and  such  right  has  been  put  an  end 
to  before  the  trespasses  were  committed^  that  issue  must  be 
found  for  the  plaintiff  because  the  replication  puts  in  issue 
the  eddstence  of  the  prescriptive  right  ai  the  time  when 
the  trespasses  were  committed.     Thus,  in  Rotherham  v. 

(a)  1  TautU.  435.  (b)  IM.^S.  679. 

Gfeen^ 
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am  (a),  to  trespass,  quare  duusuEQ  frcgk,  the  jdcftndi*       ISS?* 

;-{d«aded  that  tV.  G.  was  seised  in  fee  of  a.  tenement' 

Itnj  :und  that  he  and  bis  aacestorsi  and  all  thoaef  &o; 

\h^  aaid.  tenement  from  time  whereof^  &c*  hare  uaed 

base  common  in  the  place  where,  &c»  ibr  all  their. 

atsiJevant  and  couchant  upon  the  tenement;  and 

hlA  descended  to  him,  &a     Issue  was  taken  opoii  the 

scripCioBy  and  upon  the  issue  the  plaintiff  ptxyvwl  that 

G4  'tbegiand&ther  of  the  defendant,  being  aeiaed  of 

I  tenement,  .released  to  the  plaintiff's  ancestor  all  bis 

hfy  and  his  common  in  part  of  the  land  wh^re  he  bad 

conunoni  and  died,  and  the  tenement  despended  to 

6*4  and  fixim  him  to  the  defendant;  and  it  was  ad* 

f^.ftArthe  plaintiff  on  the  ground  that  the  release, 

igk;Only  partial,  was  a  release  in  law  of  all  the  right ; 

a^olber  words,  that  the  right  of  common  had  been 

.ttaend  to.     So  where  a  public  footway  has  been 

iped  up  by  an  order  of  justices,  and  the  owner  of  the 

;  brings  trespass,  and  the  defendant  pleads  the  public 

Dmy,  the  proper  form  of  the  replication  is  not  to  ^ 

ly^tpecially  the  order  for  stopping  up,  but  to  deny 

t-.tbere  is  any  such  footway  as  that  mentioned  in  the 

liDmdson  v.  GiU{b). 

iMoimng  that  the  evidence  of  the  custom  to  in- 

le-  was  admissible  upon  this  issue,   then  the  next 

Lprindpal  question  is.  Whether  that  be  or  be  not 

igal.custom  ?   First,  a  custom  for  the  lord  to  inclose 

boat  restriction  is  good;  for  such  a. custom  is  evir> 

108  that  the  lord,  at  the  time  of  granting  the  right 

oommon,  expressly  reserved  to  himself  the  right  to 

lose.     It  is  true,   that  by  inclosing,  the  lord   ex- 

des  the  commoner  from  a  portion  of  the  common ; 

(a)  Cro.  ElU,  SOB.  (6)  1  Eattt  <»• 

A  a  2  but 
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162Y*       bat  80  he  does^  if  he  plants  trees  upon  the  oosmioOy  oi 
'  if  be  makes  day  pits,  or  turns  in  rabbite,  whichi  make 

^aM(<  ooney  borrows.  Baieson  v.  Green  {a)  and  Coopet^  t* 
Marshal  (A),  and  Kirby  ▼«  Sadgraoe  (e)^  dieir  that  tbc 
lord  may  do  all  those  acts*  During  the  time  the  tiMfl 
are  growing,  or  the  day  {Hts  or  coney  buntovw  .tft 
open,  the  commoner  is  deprived  of  the  use  of  »  poftioo 
of  the  surface  of  the  land.  Lord  Northmck  ▼•  Stanwig^  (iQ^ 
Clarhon  v*  Woodhouse  {e\  and  FoOeard  r.  H€mme^'i{/\ 
are  authorities  to  shew  that  a  right  for  thd  lofd'to 
indose  may  eoust.  But  assuming  that  the  lord  cmk  obly 
be  entitled  by  custom  to  inclose  parcels  of  dbe.rifMtl^ 
jMxmded  he  leave  a  sufficiency  of  common  for  lii^  9f3ia^ 
moners,  there  was  in  this  case  prim4  facie  evideMe  to 
ihew  that  a  sufficiency  of  common  was  left  i  or  at  lepllki  the 
«&U8  of  proving  the  contrary  lay  on  the  defeadaSH  II 
was  proved  that  there  were  2000  acres  of  wast^  land 
atill  le&f  and  that  the  grant  made  in  this  instenoir  was 
in  the  same  form  as  that  which  had  been  used  for  900 
years.  It  ought  not,  therefore,  to  be  presumed  tbit  the 
lord  acted  illegally ;  and  if  that  be  so,  then  there 
prim&  fecie  evidence  to  shew  that  a  sufficiency  of 
mon  was  left  It  lay  upon  the  defendants,  who  ifll" 
peached  the  grant,  to  shew  by  evidence  that  it  is  vbid, 
because  a  sufficiency  of  common  was  not  left.  Grmtt  Vi 
Otmner  {g\  will  be  relied  upon  to  shew  that  there  dm  be 
no  approvement  in  derogation  of  a  right  of  eommoii  oi 
turbary4  That  case  only  shews  there  can  be  -no  ap- 
provement under  the  statute  of  Merton^  But  then  mm 
not  any  evidence  of  a  custom,  or  of  any  right  having 

(a)  6  T.  M.  41 K  (6)  1  Burr,  9$9. 

(c)  6  7.  72.489.  (d)  9  Bnt.  f  JPul,  546. 

(e)  5  T.  R.  411.  (/)  5  T.  R.  417. 
(g)  1  Taunt,  455. 

been 
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(a)  ZB.^Ji,  IS3,  (6)   1  r.  R,  242. 

(c)  2M*4:S.l94,  (tf)  2 i^. 4t .9.  504. 

(«)  2J9;4^^.  189. 

A  a  3  custom 
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been  reserved  to  the  lord  at  the  tine  when  he  granted        18S7* 

the  ooiamon^  of  making  inclosurey,  8tc.  or  doing  other        . 

Miirffi)r  bis  town  benefit  on  his  wastes.     The  repli-        ^^ 

cfttkNM  stated  that  die  plaintiff  became  aeiaed  by  force 

of  the  aCfttiite.    The  objection  that  a  reservation  of 

this-  hind  by  the  lord  »  inconsistent  with  the  grant  of 

the  tight  of  eommon,  will  apply  equally  whether  the 

ceHtitnon  beeonunon  of  pasture  or  turbary.    In  Badger 

Vk  ]^fird{m}f  k  was  common  of  pasture.    In  approve- 

metils  Uttdi  under  the  statute  of  Merttmy  the  party  to 

wfabitt'tbil-gliht  is  made  holds  as  a  freeholder;  bnt 

wheit!  thc^'j^fratit  is  by  custom,  the  grantee  takes  as  a 

copyiidillHA^'  All  the  cases,  therefore,  which  recognisBe 

osf « tiif d  ikislMii  the  right  of  the  lord  to  grant  parcels 

€^tke  Wttite  as  copyholds,  recognize  the  validity  of  this 

«MM9,  which  has  been  treated  as  a  valid  one  in  JBer 

^.   WMiKn^on{b)j   Doe  v.  Davidson  {e\  Rex  v.  T%e 

JMiMiants  of  WiUy  (df),  Rex  v.  Inhabitants  of  Horn'- 

^inadi:\d)n    Badger  V.  Ford  is  the  only  authority  against 

^  {daintiff.     That  case  was  decided  upon  a  motion 

ibr  » •new  trial.     The  point  now  before  the  Court  was 

not  mX  all  argued.    Two  points  arose,  and  the  Coort 

refbs^d  the  rule  upon  both  grounds.    And  what  the 

Lord  Chief  Justice  there  says  does  not  apply  to  & 

otte  ^bejre  the  lord  does  not  claim  the  right  of  anni- 

hlbttnig  the  right  of  common  altogether,  but  merely  a 

1^1  to  ^ant,  leaving  a  sufficiency  of  common  to  the 

eotamoner. 

Attsnming  that  the  evidence  of  the  custom  to  in- 
dow  mki  not  admissible  upon  this  issue,  or  that  such 
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1827.  custom  itself  ^^^  bad^  the  plaintiff,  at  ail  evrats,  is  en* 
titldl  to-  retain  bis'  verdict  on-  the  new  asstgtiinettt.  The 
idrGl'ifr  the^absolftte'own^  of  the  waste,  and  ittay  convey 
or^le^se  stny  ^rt  of  it,  subject' to  the  right  ef-^oomfliOD. 
rllie  locus  in  •  quo,  therefore,  is  ■  clearly  the  *  close  of^^the 
ploHRtiff.  The-  declaration  charges  the  defeiidMts  with 
bricking  and  entering^  the  plaintiff's  close,  and  desCMy- 
ing  the  herbage,  and  prostrating  the  fences.  Tfae^  de- 
fendants in  dieir  pleas  say,  that  having  occasicto  td^tise 
tiieir  right- of  common,  they  brokeand  entered  tiie  dbtfe, 
and  destroyed  the  herbage,  and  threw  down  and^dfr- 
stroyed  the  fences  while  in  the  exercise  of  that  rigiit. 
Hien  the  plaintiff  by  his  new  assignment  says,  thaMhe 
defendants,  en  other  occasiansj  and  for  differeni  purptnes 
than  those  mentioned  in  the*  pleas,  and  to  a  grealterexr 
tent,  and  with  more  force  and  violence  than  was  neces- 
isary  for  abating  and  removing  the  supposed  stoppages 
and  (Obstructions  in  the  pleas  mentioned,  committed  Ibe 
trespasses  in  those  pleas  mentioned.  Now^  adnutti^g 
that Jthe  defendants  were  justified  in  throwing  down*  the 
fences  to  abate  the  nuisance^  they  have  not  in  their  plea 
allied, that  they  did  it  for  that  purpose,  and  they^were 
not  justified  in  destroying  the  grass  and  herbage  in  tiie 
closer  except  for  the  purpose  of  exercising  the  right  of 
common.  They  say  they  did  it  for  that  purpote,  -kni 
tiie  new  assignment  charges  that  they  dkl  not.  -^The 
question  upon  the  plea  of  not  guilty  is,  Dkl  they,  ordid 
they^Ot?  It  was  clear  upon  the  evidence,  that  th^. did 
JiQt  doiit  in  the  exercise  of  their  right  of  common;'  be- 
oause.there  was  neither  pasture  nor  turf  on  the  place, 
and  they  bad  no  cattle  with  them,  nor  any  instruoient 
toout  4>r  'Carry  away  turves  if  there  had  been  any ;  they 
did,   therefore,   commit  trespasses   for  other  purposes 

than 
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than  those  mentioned  in  the  pleas.  Assuming^  there-  1827* 
fore,,  that  they  were  justified  in  throwing- down  these 
fences  because'  they  were  a  nuisance  to  their  common** 
able  rights^  they  have  not  so  pleaded  it  in  those. pleas; 
aody  therefore,  upon  this  part  of  the  new  assignment, 
there  masl^  at  all  events,  be  a  verdict  for  the  plaiRtiff. 
Moreover*  the  defendaqfs  were  not  justified  in  throwing 
down  and  totally  destrojring  the  fences,  although  the 
fenooB  xmght  be  an  injury  to  their  rights  of  common. 
Their  proper  remedy  was  an  action  upon  the .  case 
against  the  lord.  In  Sadgrooe  v.  Kirhf  {a\  it  was  held 
that  a.  CQimDoner  could  not  justify  cutting  down. trees 
planted  by  the  lord  on  the  waste,  although  there  was 
not.  a.  sufficiency  of  common  left,  but  that  his  remedy 
was  by  action  on  the  case  or  by  assize. 

Seijt.  jB*  Ijome$  and  Sdwyn^  contri^  were  desired  by 

die  Court  to  confine  their  argument  to  the  point  on  the 

Mr.  assignment.     The  true  meaning  of  the  new  assign^ 

aient  is^  that  the  defendant  committed  trespasses .  on- 

connected  with  the  right  of  common  claimed  in  the 

[deas.     I^  therefore,  the  pulling  down  the  fence  by 

tlie  defendant  was  an  act  whidi  he  was  authorized  to 

do  m  assertion  of  that  right  of  common,  then  it  was  not 

done  ibr  other  purposes  than  those  mentioned  in.  the 

pleas,  and  the  plaintiff  ought  not  to  have  any  verdict 

^tpon  the  new  assignment.     Now  here  the  erectiiig  the 

'^oces  upon  the  common  was  not  only  an  injury  to  the 

^aommoffier,  but  an  act  illegal  in  its  own  nature^  and 

^^^nsequently  a  nuisance  of  that  description  which  the 

^^Qounoner  was   entided  to   abate.     Braetonj  liber  4. 

^^liap.  87*,  takes  a  distinction  between  what  he  calls 

(a)  6  T.  Rk  48J. 

A  ft  4  nocu- 
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18S7*       Hocnmcpinm  JB»tatmiBiiAiMHaimfa  anfl 

kandtfioBiL  nDiiwwiiimiUr  dajitrioiiUBi  ito  b^i  where  d 

andiflnrjitnantomyMtemito  be  where  the  JMt  is  jail 
ia  itaei^  but*  ceoete  daMage  to  BBotfaen  Thip  dhh 
tingBMhes  the  pkeflmt  case  from  those  where  ihe-lmd 
has  dther  phiated;  tiess  on  the  commeii^'oriistDchiid 
hmirith.  rabbitow  An^  act  of  this  hh)dy  the  losvdiB^amnm 
cf  tho'SoB,  has  a  right  t6  do;  and  ihouf^  it  slay  pNMTB 
injiiriouB  to  the  eomaioiiers^  yet  k  is  whet  th^^^iei^ 
deems  nooumentam  ,^Mto8^  and  only  becoDies>>nbov* 
mcntnm  ibjarlosum  by  excess.  In  the  ease- of-i:lie 
net II en  Ilium;  Myariosaniy  the  eomnsoncr  nmyafaaieoAe 
nnisanas ;.  bat  trhtte  it  is  nocumeDtumi  justnm^  ^  sooid 
becomes  injoriosam  by  the  exoess,  he  most  btingilhiy 
ection.  The  aotfaorities  shew  that  the  defendants!  had 
tt  right  U>  destroy  the  whole  of  the  fenee^  in  thaesMfcise 
oClhe  fight  itf common.  In  Br(h  Abr.  tit»  Cotnnumi  id»0u 
tfaivis  laid  down,  ^  Where  I  hare  common  in  aadtfaaifa 
Ifltxly  and  the  owner  makes  a  hedge  on  the  land  whi^A 
the  oommoQ  1%  i  may  break  down  the  toAo/e  hc^a^ 
but  if  he  incloses  the  whole  land  in  which  the  comncm' 
is^  by  makiag  a  hedge  on  other  land  which  sovronads 
the  hmd  in  which  the  common  is,  I  may  not  breakdcnhi 
the  whole  hed^  but  only  part,  so  as  to  have  a  way  toslie 
ISnd  where^theconunoii  is;  and  tbit  is  the  divdrsitfi^ 
and  the  Year  Book  IB  H.I.  10  &  is  cited.  On^So- 
ference  to  the  Year  Book,  it  appears  to  have  been  held 
pen  Oomm,  ^  If  I  have  common  appendant,  &o.  iand 
he  tvhoiiath  the  land  makes  a  hedge  on  the  landwhibiice 
the  commoB issoto,  I- may  break  down  the  tc^o/r  hedge; 
although  tbee6mmon  be  appendant,  yet  the  lonl  may 
appjTpve  a  parceU'     The  other  part  of  the  report  in  the 

Year 
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Year  Book  u  litenUy  tlieflODfrai  in  ilrtiiiftff^  In  Brtk  tit       1837. 
C!ommo%  pL  9.^  it  is  laid  down,  ^duikirbere^oattnion       •— ^- 
ia  mppendantj  the  ownor  maj  apfirofe  eertrai  paiod^  et        mfa^ 
Imx:  Tidetar  eite  relinquant  al  oomminen  auffi  comon«'» 
Jm  3  Imt*  88.  it  is  said,   ^  If  tlie  lord  doth  indoee  any 
Tftatf  and  faave  not  sufficient  common  in  the  leatdoef 
the '  cnmnioner  may  break  doirn  the  whole  imdosoi^ 
fatoBoaa  it  standeth  upon  the  ground  winch  Is  hit  com* 
nion«" .  In  Ma$on  v.  C€Bsar{a\  which  was  treapasa  for 
toeakit^  iddwn  hedges,  the  issne  was.  Whether  the  de* 
fimdantaodd enjoy  the  common  tarn  amplo  modo ?  and 
titera  wasi#  wdiot  for  the  defendant;    The  Coort  were 
of  ofsUdoo^  *<that  the  defendant  might  abate  the  hedges, 
for  thereby  he  did  not  meddle  with  the  soil,  but  imly 
pdUjsd.dbwa  die  erection.'^    In  this  case  it  is  admitted 
aB<  tha- plaadingSt  that  the  defendant  did  not  enjoy  tarn 
saij^o  modo^  and  he  has  only  lerdled  the  banks*    In 
Qoojpor  v«  MwrAal  (fr),  the  distinction  between  surchaijo;^ 
ingi  iBbw  common,  and  a  total  obstruction  of  it,  is  noticed 
by  the  Courts   Lord  Mansfidd  there  lays  it  dcrwn,  that 
is  tlie  one  case  the  commoner  is  driven  to  his  action, 
in  the  other  he  may  abate;  and  Foster  J.  there  says, 
tlMit  an  abatement  of  a  nuisance  occasioned  by  a  lord^s  in-» 
doafafigv  is  only  a  restoring  that  right  which  the  lord  had 
befiMe  granted,  and  is,  therefore,  justifiable ;  but  in  the 
caaa  of  an  excess  (by  surcharging  a  common  with  rab<^ 
lMta)^the  law  is  to  judge  of  the  measure  of  it. 

■  .  ■    1    ■ 

Ba^eiet  J.  I  think  that  the  rule  for  a  new  trial 
ooght  U^  be  made  absolute.  The  question  npon  which 
I  ftttte  entertained  the  greatest  difficulty  during  the  alf>* 

gnment  is,  whether  the  plaintiff  is  entided  to  retain  hia 

(41)  VJiMlkCS.  W  1  Jiirr.959.    ajr#N9^M|l« 

yerdict 
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1827.        verdict  upon  the  new  assignment?  and  upon  the  whole 
"  I  think  that  he  is  not     The  authorities  cited  from 

Arubit 

o&ti^  Brooked s  Abridgment  and  the  Year  Book  satisfy  my 
mind,  that  where  a  fence  has  been  erected  upon  a 
common,  inckising  and  separating  parts  of  that  common 
from  the  residue,  and  thereby  interfering  with  'the 
rights  of  die  commoners,  the  latter  are  not  by  law  rer 
strained,  in  the  exercise  of  those  rights,  to  pulling^dowa 
so  much  of  that  fence  as  it  may  be  necessary  ibr  them 
to  remove  for  the  purpose  of  enabling  their  cattle  to 
enter  and  feed  upon  the  residue  of  the  common,  .but 
that  they  are  entitled  to  consider  the  whole  of  that  fence 
so  erected  upon  the  commo^  as  a  nuisance,  and  tx> 
remove  it  accordingly.  Those  authorities  shew? that 
there  is  an  essential  distinction  between  this  case  and 
that  of  Sadgrove  v*  Kirby{a).  The  fences  placedspon 
the  common  in  this  case  were,  prim^  facie,  as  against 
the  commoners,  wrongfully  and  illegally  placed  tbere^ 
and  a  nuisance  which  they  might  abate ;  but  the  trees 
growing  upon  the  common,  in  Sadgrove  v.  Kirby,  were 
not,  prima  facie,  illegally  growing  there ;  for  the  lord,  as 
owner  of  the  soil  had,  prim^  facie,  a  right  to  plant  and 
to  have  those  trees  there;  and  the  trees  would  not 
become  wrongful  as  against  the  commoners,  unless  it 
were  by  their  injuring  their  easement,  and  not  leaving 
them  a  sufficiency  of  common  for  their  cattle.  The 
lord,  by  granting  rights  of  common  upon  his  wastes 
does  not  thereby  exclude  himself  or  his  tenants  from  all 
use  of  the  waste  on  which  the  right  of  common  is  to  be 
exercised,  but  merely  grants  to  others,  in  common  with 
himself  and  his  tenants,  certain  rights  upon  that  waste. 
All  that  the  Jordi  lias  not  granted  remains  in  him.  ^  He 

.     (a)  6  r.  7?.48J. 

may 
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may  therefore- apply  the  waste  to  any  purposes  not        1827* 
inconsistent   with   the  rights  which   he  has  previously 


granted  to  the  commoners.     One  mode  by  which  he        agamtt 
may  make  his  waste  beneficial  to  himself  is,  by  planting 
treesv  on  it.     They  may  also  be  beneficial  to  the  coo 
monersy  by  affording  shade  to  the  cattle  at  particular 
periods  of  the  year.     He  may  also  exercise  his  right 
by  turning  in  rabbitSi  provided  he  leave  a  sufficiency 
of  common  for  the  commoners.     The  turning  rabbits 
on  the  oommon  is  an  act  not  prima  facie  injuriosum.    It 
is  primlk.fiicie  in  the  exercise  of  his  legal  rights^   as 
owner  jof  the  soiL     It  was  therefore  properly  decided, 
in  Sadgrotie'^,  Kirby  (a)j^and  Cooper  v.  Marshal  (i),  that 
a  commoner  in  such  a  case  is  not  to  take  upon  himself 
ta  decide  that  the  trees  or  rabbits  on  a  common  are  a 
nuiaanc^  and  to  cut  the  trees  down  or  destroy  the 
rabbits,  but  that  he  is  bound   in  the  first  instance  to 
bring  his  action,  and  to  establish  to  the  satisfaction  of  a 
jury  they  are  a  nuisance.     If  that  be  a  sound  distinction 
between  those  cases  and  the  present,  what  was  the  prin- 
ciple upon  which  the  verdict  was  given  for  the  plaintiff 
on  the  new  assignment  ?   The  jury  seem  to  have  been  of 
opinicMi,  that  the  defendant  had   done  more  than  was 
necessary  for  the  purpose  of  asserting  the  right  of  com- 
mon ;  and  if  the  decision  in  Sadgrove  v.  Kirh/  were  to 
govern  the  present  case,  and  the  erection  of  the  fence 
were  an  act  which  the  lord   and  his  grantee  primA 
&cie  had  a  right  to  do,  tlie  defendants  would  have 
done  more  than  was  necessary  for  the  purpose  of  using 
the  right  of  coipmon,  if  they  had  pulled   down  any 
part  of  the  bank  or  fence,  because  there  was  an  opening 
by:  which  they  might  have  entered  upon  the  plaioliff's 

(a)  6  r.  n,  483.  (6)  1  Burr,  259. 

close ; 


564  CASES  IN  TRINITY  TERM 

1827*  close;  but  if  tbe  whole  of  that  bank  or  fence  were  a 
— "-^  nocametttmn  injbriosmn,  wMch  thri  defendant^  fci  the 
againH        exercise  of  theilr  rights  of  common,  were  justified  ill  *o- 

£llis> 

movihg,  the  rendiet  of  the  jury^  that  they  h^  done  ni^r^ 
than  was  necessary  Ibr  the  purpose  of  asserthig  thttt^ 
rights,  could  not  be  well  founded.  It  seems  to  tn^  tlMit; 
the  verdict  upon  the  new  assignment  was  founded 'i^^cm 
th^  notion,  that  the  defendants,  in  pulling  don^  tHfe 
fence,  had  done  something  more  than  they  had  a  T%ht 
to  do  In  iisserting  their  rights  of  common.  But  the 
amhorities  shew,  that  they  had  not  done  more  than  by 
law  they  #ene  entitled  to  do.  I  think,  therefore;  tfiat 
the  jury  werer  not  warranted  in  coming  to  thd  ^6on« 
closion^  that  the  defendant  entered  the  close  for  oiket' 
Tputposes  thUti  those  mentioned  in  the  pleas,  and  tibAt 
tbe  TfthKet  for  the  plaintiff  upon  the  new  assignment  tt 
not  warrtoted  by  the  evidence. 

Th6  next  qiiestion  is.  Whether  the  plaintiff  be  entitled 
to  liMSover,  on  the  ground  that  he  has  proved  a  CustoBi 
for  tbe  loni  to  inclose  parcels  of  the  waste  ?  and  that 
raises  the  great  question  in  this  case,  Whether  the  lord 
had  any  such  right?  The  lord  had  granted  to  the 
plaintiff  a  particular  spot,  parcel  of  a  large  waste.  The 
defendailts  had  a  right  of  common  on  the  waste,  includ- 
ing the  space  of  land  granted  to  the  plaintiff,  unless 
that  spot  had  been  l^lly  separated  from  the  residue  of 
the  manor  by  the  lord.  I  have  no  difficulty  in  saj^ng, 
that  if  it  were  l^ally  separated,  the  plaintiff  had  ft 
sufficient  possession  to  entitle  him  to  maintain  trespa^. 
The  possession  of  the  whole  waste,  notwithstanding  the 
right  of  common  j  remains  in  the  lord ;  and  if  he^  in  the 
mann^^arrsmt^  by  the  ciistom,  transfers  die  posses- 
sion to  the  plaintiff^  and  the  latter  enters,  then  he  be- 
comes 
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agauisl^  .4i^  ]k>r4f  apcL  tb^  rigbt  fpf  t)ie  (;wmaiim$  to 

^ij(a».tb^  c^tle  oT^r  that  Imdf  as  waU^^  the'vesi^m  of 

ibm  twa^lb^  ia  perfectly  consistent  with  tba  right  <  of  poi* 

«()iyKiil,t)au)g  vested  and  per&cted. in  liioif  ^^ 

, :,  .'JJbfiirf  iv^'to  the  ri^t  of  tbe  lord  to  inclose  t)H^Jai»d 

W<  qfMlltiqiVraQd  to  grant  a  per^  title  to  the  pluinlifff 

i)k  iNM  iQ^istedf  fifsti  that  the  lord  had  an  unlimilefl  apd 

mireiitilcte^.  Jigbtp.  (founded  upo&  a  cusloinin  this  {larti* 

atlaTf^nim^li)  to  abrid^  the  rights  of  the  commoMt^imd 

U^>^opSff:im  aevoraity^  upon  any  persoo  from- time  tQjime^ 

swsk  pffftipus  of  the  wa$te  as  he  in  his  discretion, slioyld 

think ^;. it.  seems  to  rae^  that  snch  a  right  isiiittorly 

ift^nsisitent  vith  an  existing  right  of  4x>mmon;  fiir  the 

loud  might  t)y  degrees  inclose  the  whole  of  ibe  wnstty  a^ 

so  annnihilate  the  right  of  the  commoners.     Ba^^^  r. 

tinpri(a)  ja  WL authority  upon  that  point;  but  bad. there 

kiisea  no  authority^  I  should  have  thoughti  that  wb^re* 

efcr  it  is  once  established  that  a  right  of  commpii  has 

existed  from  time  immemorial,  such  a  privilege  i  of  cos- 

tgm  in  the  lord  cannot  by  law  be  supported,  beciiiise 

iti  would  be  in  destruction  of  that  right  of  commoBin^U 

tbe  authorides  which  have  been  cited  in  sofffgiOifti  of 

auidi   a    right  are   distinguishable    from    tbe  present 

caa^    The  right  claimed  is  to  sever  and  take,.a9ray 

permanently  from  tbe  common  a  beneficial  paft  of  it^ 

So>  as  to  deprive  the  commoner  of  any  power  or  rigjht 

ovievthat  part*    In  Baieson  v.  Green  (6)  them  had  btmt 

fi)9m  time  immemorial  an  usage  bt  the  lord  to^lig  clay 

upon,  the  waste;  and  that  was  held  to  (be  evidence'  to 

sh^y  that  when  he  granted  outiihe  rigfab  of  cQmmmir.to 

tbe  itommonars  he  reserved  to.  hSmselfi  'tbeitri^t  of 

(a)  BJB.iJ.  1S3.  {(f)  5  T.  JR.  411. 

digging 
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1827«       <%guig  clay.     The  extent  to  wMch  it  bad  been  carried 
.  in  that  case  did  not  appear  to  be  unreasonable.  •  Lord 

Arlbtt 

agaitut  Kenyan^  in  delivering  judgment,  intimated  that  there 
was  no  evidence  to  shew  that  the  right  had  been  more 
exercised  of  late  years  than  formerly.  Now  the  Icnrd, 
by  digging  for  clay,  takes  from  the  land  a  product  of  a 
particular  species,  but  the  land  afterwards  ranaina 
capable  of  yielding  food  fit  for  the  feeding  of  cattle* 
Indeed  it  frequently  happens,  that  land,  besides^  the- 
support  which  it  yields  for  the  food  of  man  or  of 
cattle,  has  within  it  some  valuable  product,  as  marl  or 
limestone,  which  it  is  desirable  for  the  owner  of  the 
waste  to.  obtain;  and  it  is  not  unreasonable  that:  the 
lord  .of  a  manor,  when  he  grants  rights  on  thai  land^ 
should  reserve  to  himself  the  right  of  taking  such  marl 
or  limestone.  But  when  he  takes  them,  he  does  not 
permanently  deprive  the  commoners  of  that  benefit 
which  they  are  entitled  to  derive  from  the  surboe  of 
that  part  of  the  land  from  which  the  marl  or  limestone 
is  so  taken.  A  case  of  that  sort  is  distinguishable  firom 
the  present,  because  the  lord  still  leaves  for  the  benefit 
of  the  commoner  something  capable  of  yielding  food  for 
his  cattle.  The  user  of  the  privilege  by  the  lord  from 
time  to  time  is  evidence  to  shew  that  he  reserved  that 
right  to  himself;  and  the  nature  of  the  substance  which 
is  taken  fi*om  the  earth  shews  that  such  reservation  waa 
not  unreasonable.  The  exercise  of  such  a  right  will  no 
doubt  interfere  with  the  privilege  of  the  commoners 
during  the  time  the  produce  is  taken  from  the  earth, 
and  until  the  surface  reproduces  pasturage.  But  the 
distinction  between  that  case  and  the  present  is,  that 
here  the  commoner  is  wholly  and  permanently  deprived 
of  the  benefit  of  a  quantity  of  land,   whereas  in  that 
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casetfae  bmd  was  only  taken  away  for  a  certain  period.        1837* 
The  ease  of  Garkson  v.  Woodkcuse  is  distingaishable  ' 

from  the  present.    The  question  in  that  case  was  on  the        ^voimr 
record)  and  came  on  for  argument  on  motion  in  arrest 
of  jiH^gment .  That  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  close  in  Slalmine,  in  the 
county  €)£  Lancaster*  The  defendant  by  his  pleas  claimed, 
in  ri^t  of  an  ancient  messuage  in  Stalminej  common  of 
pasture  and  of  turbary.  The  plaintiff  relied  upon  a  grant 
of  parcel  of- the  waste.   The  right  claimed  by  the  defiend- 
ant  .would  be  exercised  on  those  portions  of  the  waste 
which  yielded  pasture  and  turbary  respectively.     When 
the  'grants  of  common  were  first  made,  it  is  probable 
that  pasturage  would  be  confined  to  those  places  which 
yielded,  pasture,  and  that  that  quantity  was  deemed 
sufficient  for  the  catde  of  all  the  commoners.     The 
right  stated  in  the  replication  was,  not  to  withdraw  from 
the   commoners   any   portion   of  the  pasture  or  turf 
land,  but  that  the  owner  should  assign  to  particular 
individuals  a  particular  portion  of  moss  land,  and  that 
they  should  work  upon  that,  and  not  elsewhere,  until 
all  the  turbary  should  be  exhausted,  and  then  that  the 
owner  might  inclose.     The  words  are,  ^^  So  long  as  any 
'turbary,  remained  or  should  remain  in  such  respective 
xnoBS-dales;  and  when  and  so  often  as  the  turbary  of 
such -moss-dales   so  assigned,   &c.  had  been  got  and 
cleared  therefrom  by  such  digging  and  getting  of  turves  for 
the. purposes  aforesaid^  the  owtiers  of  the  said  waste  for  the 
time  beingf  for  all  the  time  whereof,  ^c,  had  inclosed  and 
approved,  ^c,  to  themselves  all  such  moss-dales  or  parts  of 
the.  said  waste  called  Stalmine  Moss   as  had  been  or 
should  be  cleared^  to  hold  the  same  so  inclosed  at  their 
pleasure  in  severalty  for  ever  afterwards,   freed  and 

discharged 
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IMTr      dimimig^  fimn  aU  wtaOMn  of ^p^iMra^  «*«  tMMqr 
iimemJ'    The  ^ir  mining  cf  the  cOBMi  t»^iJb#MV 
•Hitfld  upon  Ibat  raomrd  seona  to  me  :(o  to<4hMMMil^ 
the  kmd  ira«  eriiBmlediend  mrapehle'ef  pwiflaiii%tly^- 
mrare  turf,  the  owner  of  the  aune  flight  J  ihdMlitdfeK'^ 
until  it  uw  so  rendered  iiKHpdble  of  ykUtnyiaQ>c4iJ; 
it  foeold  not  tie  truly  «id  that  flie  mUtf-4m^iia^ 
aad  eleaied  thefe&om ;  sod  if  that  be  die'trde  lilMWHf' 
(rf*  the  Guatom  there  stated,  then  it  enlyeiMlMi  «Mil(^ 
that  when  particular  portions  of  the  huid^^iellMfaiM^ 
been  destined  for  turbary  oeased  to  hafe  tMe  piUH^ii'HP* 
I^oducing- turbaiyf  the  owner  should  be  ul4ibei()^W^ 
take  that  portion  to  Uunself.    Thi^  ease^  tlietU>»iy<lP^ 
diitiflgnishable  from  the  present,  because  tiie<MnBlli»4iP^* 
the  waste  there  did  not  take  away  from  theeoitUiaiiclO'' 
any  thing  whieh  had  been  originally  appiupilrtfai -^^ 
them   for  the  purposes  of  pasture  or.  tafUmff^*^  4hi* 
Folkard  r.  HemmeU{a\  the  grant  of  the  soil  liraa'iliaAkK 
by  the  lord  'miih  ike  content  of  the  homage.    Now  thefhad' 
mage  are  persons  associated  together  at  the  lord's'UMrt* 
(at  which  all  the  tenants  of  the  manor  may  attend)  te^«Ml> 
asbetween  the  lord  and  his  tenants.  Being  tenants ihtMN' 
selves,  it  is  not  very  likdy  that  they  wiH  lean  tinlMjH 
towmrds  the  lordy  and  if  the  homage  say,  therdbt^'ttiil  ik* 
gnot  shall  be  made  (assuming  that  the  lord  'has'a^irigM  ib' 
grant  wherever  tiiere  ift  more  land  than  is  neoeiMiy'fllf*' 
the  purpose  of  the  commoners),  it  may  be  If^avonabljf^jIM-* ' 
sumed^  that  the  homage  have  given  their  obnaeilt  WlMf 
grant  only  when  it  is  clear  that  the  land*  graaletf  'Mli^ 
be  taken  by  the  grantor,  without  interfering  with  the 
rights  of  the  commoners ;  and,  on  the  other  hand,  it  may 
be  fiurly  presumed  that  the  honsage  would  never  iSoniisnt 

(a)  S  7.  R.  417. 

to 
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to  any  {mtC  of 'the  'commop  being  taken  away  from  the       18S7* 

alNqr^wM^  wtjafiadthat  sMfficiaM  i^ 
tm  tha  ^aBUMBanais^  Tiiat  caae^  tfaerefopa^  h 
fiKNM  tlw  pmaeat:  there,  tbenf^nait'ww 
qMiviWikiihacaweDe  of  the  homage;  her^itiadona 
bf^lha  ail  of  tha^bid  hiiiiael£ 

>:Aafaa«0o  iiiiien%  in.  aayingthac^  in  my  judg^ 

flMjIf ^ilho;  load  haa  righta  of  hia  own  reservad  vpon 

th|ipM<lll  Xdo  not  say  fubservient  to^  hot  cononrrent 

widii-dia^il^rtafof  the  conunoners*    He  haa  a  rigfalJtb 

alaiifethiti<a>iiii<in»  and  to  every  benefit  to  be  derived 

fi^njthaiiaailif  not  incoasfatent  with  the  ri^teoCcoa** 

nMPwnirwt Avd  when  it  is  aseertained  that  there  ia  more 

eqqifMfr  ihaD  ia.  neeesiary  for  the  cattle  of-  the  oon»i 

mmtffh  ihaiardt  as  it  seems  to  me,  ia  entitled  to.  taka 

thaljfcwAb  own  purposesr    That  is  die  prindplo  upon 

wliichrlbi.statuta  of  Merim  is  founded    The  lord  has  a 

ri^lll  to  apfflPOtei  not  as  lord,  but  as  owner  of  the  scut. 

CZiiMr<  v«  Xmt  (a)  shews  that  the  owner  of  the  soii, 

wbalbaff  lord  or  not,  may  make  such  an  appiovement. 

h  neaois  to  me  that  the  lord's  right  is  this :  he  may 

ipiUjajfe  provided  he  leave  sufficiency  of  common  of 

paatprage  for  all  the  cattle  which  are  entitled  to  foed 

iqaOVilirThe  common  may  originally  have  been  destined 

tag  Hi  tjefinita  namber  of  cattle,  or  for  all  cattle  levant 

and  cpyahant  apon  certain  lands«    Many  of  those  righia 

mugfhataxtinguishedj'or  the  common  itself  may  produce 

ao.apttdt-more  herbage^  that  a  smaller  portion  of  that 

^xMHsran  0Miy>be  sufficient  for  depasturing  the  oattle  of 

"^a  p9riODaentided»:  than  when  it  was  origioally  destined 

(a)  3  r.  Ji,  445. 

Voir  VII.  Bb  to 


Elus. 
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1827.       to  that  purpose.  Now,  wheneter  that  b  Ae  case,  I  think 
-    "  '   "       that  the  lord  has  a  right  to  inclose;  but  in  «ider.  to 

t^BiMsi  justify  making  the  indoaure,  it  is  incanibciit;aq900^;liwi 
or  his  grantee,  when  the  right  to  inclose  is  question^ 
to  shew  that  there  is  sufficiency  of  common;  ldk''{a)k  <  /la 
all  the  cases  in  which  the  right  of  the  lord  to  iodoaebas 
been  stated  on  the  record,  there  has  been  ax^.  Mefption 
that  he  left  sufficient  common  for  the  commoneiss*  '■  Vkmt 
was  so  in  Glover  v.  Lane  and  in  Qranl'v^Gtmtm'f/ti^* 
The  commoner  has  a  certain  right  over  the  whi9fei<of 
the  waste;  and  when  the  lord  abridges  that :ri|^r lie 
ought  to  shew  that  he  has  done  that  which  tbeJaw)  ire- 
quires  him  to  do  before  he  abridges  the  rights ^Qf>r|he 
commoner.  And,  therefore,  I  am  of  opinion, 
case,  it  ought  to  have  been  submitted  tothe  jai^ 
ther  there  was  or  was  not,  at  the  time  when  the  Ibrfliidade 
the  grant  of  the  locus  in  quo,  a  suffidenoy  p£  CDoman 
left  for  all  the  persons  having,  rights  of  codimoo  lipon 
the  waste  in  question.  The  right  of  the  lord  to  indbse 
must  depend  on  the  finding  of  the  jury  on  that  iquestim* 
It  is  impossible  for  this  Court,  without  knowing  wba^^ 
fact  is,  to  say,  whether  the  verdict  ought  to  beentored 
for  the  plaintiff  or  defendants.  •  j.>  ■  > 

It  is  not  necessary  to  give  an  opinion  apoftldie 
question,  whether  there  can  be  any  approvement  against 
a  right  of  common  of  turbary.  There  are,  nndfiubiddly, 
authorities  to  shew  that  the  owner  of  the  soiir-  gtoetally 
speaking,  cannot  approve  against  such  a  r^ht^ ::  Li^diis 
manor,  however,  numerous  instances  of  an  eBetdbt  of 
the  right  have  been  shewn,  and  in  all  those  insteces, 


:.'■;. 


(«)  rSmUh  ▼.  FevereU,  2  Mod,  6.  (6)   1  Taunt.  455. 

persons 
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persons  Imtiug  tfab  right  of  oomtnoti  of  turbary  must        1827. 
bav4  been  excluded  from  the  parts  inclosed.    These  in-       -— — 

Aftunr 

dosam^  himog  been  always  submitted  to^  may  establish        oMnma 

£lli8. 

thatv -ml  least  in  this  manor,  tlie  right  to  approve  does 
4xisll;  aiid  I  think  that  suoh  right  may  reasonably  exist. 
CbnoMM  t£  torbary  must  be  enjoyed  in  respect  of 
iMiwt'tnessoages.  Many  of  those  ancient  messuages 
utiijf  bedestroyed  ond  others  not  substituted,  and  it  would 
be  unreaAxHible  that  the  whole  of  a  waste  should  remain 
nfiAnelllsedi  to  long  as  a  single  commoner  in  respect  of 
anM^ifent^lbessiiiige  should  continue  to  have  a  right  to 
eut^  tun^ft  4li' the  common.  Without  giving  any  dis- 
titdt  c^linioil  on  that  point,  it  seems  to  me,  that  in  this 
dM^  tiMHB  was  sufficient  evidence,  of  a  custom  for  the 
I0M  toindose^  to  take  this  out  of  the  general  rule  which 
is^buA-dowtl  with  respect  to  common  of  turbary;  and 
tfafl^^ttS  l^ainst  the  common  of  turbary  in  this  case,  the 
lufd  may  haive  a  right  to  inclose.  But,  inasmuch  as  the 
ytolion,  whether  a  snfficieney  of  common  of  turbary 
or  (MMtiii^  was  left  for  the  commoner,  and  whether  the 
tiirbaty  kft  was  sufficiently  near  and  convenient  to  that 
raciinnge  in  respect  of  which  the  right  is  claimed,  has 
not  been  submitted  to  the  jury,  I  think  that  there  ought 
tol»m;Bew  trial. 

tHduBbwD  J«  I  am  of  the  same  opinion.  The  cases 
molB:Bat^[(meir.  Eirin/{a)  and  Cooper  y.  Marshal  {b)  in- 
^accd  m^  to  think  for  a  considerable  period  that  the 
^lefehdaBts  had  done  more  than  they  were  justified  in 
^ittimg  in  oidcr  to  use  the  right  of  common,  because  as 
'Mh&  indosure  was  not  completed,  they  might  have  entered 

.     (a)  S  T.  R.  483.  (6)  1  Burr.  259. 

B  b  2  itpon 
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1827.        upon  the  locus  in  quo  to  exercise  tbeir  rfght  of  common 
"— "■        without  throwing  down  the  embankment;  or  evei^  if  the 

Arlett 

aMoirui  whoIe  space  had  been  inclosedi  I  thought  that  they 
would  have  been  justified  only  in  making  an  openiifg  to 
enable  them  to  enter  and  exercise  the  right  of  common 
upon  the  locus  in  quo.  But  the  authorities  ^ited  have 
satisfied  my  mind  that  where  fences  are  wrongfully  erected 
upon  land,  subject  to  a  right  of  common,  the  commoper 
in  exercising  his  right  is  not  restricted  to  pulling  down 
80  much  of  the  fence  as  it  may  be  necessary  for  6im 
to  remove  in  order  to  enter  upon  the  locus  in  quo^ 
but  that  he  may  remove  the  nocumentun(i  injuriosum. 
I  think,  therefore,  that  the  commoner  in  this  pase 
had  a  right  to  remove  the  whole  of  the  fences,  so 
as  to  restore  to  himself  that  right  of  commop  which 


"•>  JJU;-' 


might  be  injured  by  their  continuance.  If  that  pOmt 
had  not  been  so  established  by  the  authorities,  I  think 
that  the  commoner  would  have  had  a  right  to  do  no 
more  than  restore  himself  to  the  situation  of  exercising 
his  right  of  common,  and  that  he  might  have  done  so 
without  pulling  down  the  fences. 

With  respect  to  the  right  of  the  lord,  I  cannot  ac(;ede 
to  the  doctrine  that  he  can  have  an  unlimited  right  by 

,1      * 

custom  to  inclose  common.  I  think  that  such  a  custom 
would  be  void,  because  it  would  go  to  the  destruction  of 
the  right  of  the  commoners  altogether.  It  would  be  in- 
consistent  with  that  right,  and  with  the  grant,  which 
from  the  usage  and  custom  must  be  presumed  to  nave 
been  made  to  the  tenants  or  persons .  entitlea  to  the 
right  of  common.     The  cases  of  Bateson  v.  Gfreen  (a), 


K' 


Clarkson  v.  fVoodkouse  (i),  and  Folkard  v.  H^mett  (c), 

I 

(a)  5  r.  R.  41 1.  {b)  5  T.  R,  412.  note.  (o)  S 5*.  ». 417. 

are 
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are  '^diigaishable  from  the  present^  for  the  reasons       1827. 

t given  by  my  Brother  Ben/ley.    In  Bateson  v.  Green  the       ■ 
ora  wa^  exereismg,  not,  sfrictly  spe&king,  a  right  of      agamst 

'lOfii  iM*,    ,,,  ..  -  -  ,  ,  .,^  Ellis. 

common  (because  the  act  done  was  upon  his  own  soil), 
t[>ul'a  r^&t  of  getting  the  soil  for  his  own  benefit,  and 
thereby  enjoying  that  fiiir  share  of  the  land  with  the 
bttier  persons  having  the  right  of  common.     In  that 
case  ft  apip^red  in  evidence  that  the  lord  had  been 
accostoUKii  for  seventy  years  to  dig  clay-pits,  which 
were  "of  great   size,   and  were   not   filled  up  again; 
andf  ^tnn' iil^  no  pits  had   been   dug,   there   was   not 
sufficient  comtnoh  for  the  number  of  commoners.     The 
<giii»tion  considered  by  the  Court  was,  whether  the 
rtgnt  or  the  lord  to  dig  for  clay  was  subservient  to  that 
ofme^comraoners  or  not,  and  the  Court  decided  that 
tne  custom  shewed  the  right  of  the  commoner  to  be 
aqbyservient  to  that  of  the  lord;  and  that  the  latter, 
merefbre,   had  a  right  to  dig  clay  to   the  extent  to 
wnicn  he  had  been  used  to  do  it,  although  the  right  of 
the  commoner  was  thereby  abridged.     That  is  a  very 
4inerent  thing  from  taking  the  land  from  the  commoners 
fiyr  all  purposes,  and  depriving  them  of  any  benefit  of  it. 
The  case  of  ClarJcson  v.  Woodhouse  {a)  is  distinguishable 
mm  this  upon  the  same  principle ;  and  the  case  of  Fol^ 
htrd  V*  Hemmett  {b)  upon  the  ground  that  the  right  of 

indosure  could  not  be  exercised  without  the  consent  of 

■  / 1' I  i   '  '   * 

those  persons  whose  rights  would  be  affected  by  such 
inclosure,  and,  therefore,  if  there  was  a  consent  by 
them,  it  would  be  conclusive,  not  only  against  them,  but 
against  those  whom  ihey  represented  at  the  time  when 
they  consented  to  the  grant.     The  exercise  of  the  right 

(a)  5  r.  B,  411.  {a)  J  T.  R.  417. 

Bb  3  to 
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1827.  to  build  may  have  been  injurious  to  the  comhioneVs,  but 
they  may  have  received  compensation  Tor  afny  trijiiijr 
which  they  thereby  sustained.  That  does  not  a^^rjf^  t6 
a  case  where  the  lord  claims  by  custom  the  rignt  to 
inclose  and  take  from  the  common  any  part  bf 'ih^ 
waste,  whether  it  be  injurious  to  the  c6tiiih6ner&'  <^r 
not.  I  incline  to  think  that  the  lord  may  bycifiitoin 
be  entitled  to  grant  parcel  of  the  waste,'  even- 'as 
against  common  of  turbary ;  but  this,  his  righi^  mu^ 
be  subservient  to,  and  not  injurious  to  the  irights  of 'tile 
commoners.  If  it  be  not  injurious  to  the  rights  of  tne 
commoners,  the  lord  from  whom  their  interest  is  ae- 
rived  may  reasonably  make  use  of  a  part  of  this  ^ast^ 
and  his  so  doing  ought  not  to  be  primA  facie  coiisiaeira 
an  injury  to  them,  but  if  he  goes  beyond  tHat,  and 
grants  so  much  of  the  waste  as  to  be  injurious  to  me 
rights  of  common,  I  think  that  that  is  inconsistent  witn 
the  grant  of  common,  and,  therefore,  a  custom  (or  uie 
lord  to  make  a  grant  of  the  waste  to  that  extent,  wodtd 
be  bad.  But  a  right  by  the  lord  to  grant  parcels  of 
the  waste,  leaving  a  sufficiency  of  common  for  the  com* 
moner,  may  exist  upon  the  grounds  stated  by'  niy 
brother  Bayley^  both  as  against  common  of  pasture  arid 
common  of  turbary.  The  cases  seem  to  shew,  that 
without  a  custom  there  cannot  be  an  approvenaeiit 
against  a  common  of  turbary;  but  I  think  that  tHey^o 
not  establish  that  such  a  power  of  approvement  may 
not  exist  by  custom.  Upon  these  grounds  I  think  that 
there  should  be  a  new  trial. 

LiTTLEDALE  J.  It  sccms  to  me  that  the  form  of  tlie 
plaintiff's  replication  is  correct,  and  that  it  was  not  ne- 
cessary for  him  to  set  out  a  custom  to  inclose  generally, 

or 
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orJ^yjpga,sufficiency  of  common,  but  that  on  the  issue 
|o|)^  u^Km.the  custom,  the  plaintiff  was  entitled  to  give 
e]i^^pce  to  sb^w  that  the  right  of  common  no  longer 
e^i^teqjL  .T^he  defendant  in  bis  plea  aUeges,  that  from 
^e,^ll^e|iiorial  there  hath  been  and  still  is  a  custom  to 
^▼^^^jg[^9A  upon  the  locus  in  quo.  It  lies  upon  him 
(9,,IU[9Vi^^rtI)e  whole  of  that  allegation.  The  plaintiff 
109^^  .^ereforei  shew  that  at  the  present  day,  by  lawful 
incilosi^ :  or  otherwise,  the  custom  to  have  common 
iipc^^  t^^^  locus  in  quo  no  longer  exists.  I  am,  there- 
(q^  of^ppinioD,  that  the  evidence  of  the  custom  for  the 
Iqid^  ^o^inplpse  was  admissible  to  negative  the  allegation 
iia^jikjp  j^^  that  there  still  is  a  custom  to  have\ommon 

I    It  m^i^  to  me,  that  a  general  custom  for  the  lord  of 

^tj|^  manor  to  take  in  parts  of  the  waste,  cannot  be  sup* 

,||orted,  for  the  reasons  already  given  by  my  Brother 

Bmky*     If  such  a  custom  were  valid,  the  lord  might  by 

(degrees  take  away  the  whole  of  the  rights  of  the  com- 

tmoners;  but  I  see  no  objection  to  a  custom  for  the  lord 

tp  make  inclosures  from  time  to  time,  leaving  a  suffi- 

dency  of  common.     Such  an  inclosure  could  not  be 

made  in  the  present  case  under  the  statute  of  Merlon, 

.because  by  that  statute,  the  approvements  which  take 

place  must  be  of  freeholds.     Here  the  custom  alleged 

.1^  to,  inclose  copyholds  to  be  granted  according  to  the 

custom  of  the  manor.     The  right  claimed  by  the  plain- 

,  ti^  ffanp.o^  therefore  be  maintained,  except  by  special 

custom.     The  statute  of  Merlon  authorizes  the  lord  to 

inclose,  leaving  a  sufficiency  of  common  of  pasture ;  and 

^b^e  th€;re  js  a  custom  to  inclose  copyhold  lands,  I 

think  that  custom  ought  reasonably  to  be  subject  to  the 

restriction  imposed  by  the  statute  of  Merlon  as  to  freehold 

B  b  4  lands. 


£llis» 


i 
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nhrf^Btte  t6  gJ^'^onTy  af  quarter  of  a  mile  for  his  turvesi^        Ifi' 
orWtfebrlK^iJd  nllles:    And,  there'fore,  I  think  the  lord, 
wMA  fi^  inbtbs^  against  commdn  of  turbary,  ought  to 
slf^W^^' tidt  oAVf  that  there  is  a  sufficient  quantity  of 
tilVvefi^-^C  Aat  they  are  ^  in  a  convenient  situation.    It 
hii^^^lk>t^  eVett  beto  proved  that  there  is  a  sufficiency  of 
cdfilbi(M-bf  i^asttire  left;  for  although  it  was  proved  that 
tlM^  W<!t^' SMO^cres  uninclosed,  yet  it  appeared  th^t 
tbi!»cM#^  W'great  number  of  tenants ;  and  it  was  not 
sb6M%  IftkHfab  common  left  was  sufficient  for  them  all. 

^4li^iis  16  the  question,  Whether  the  plaintiff  is  en- 

tilted«i|^iV^tMithe  verdict  upon  the  new  assignment,  it 

ha^teWtoMeddi^,  that  when  the  defendant  justifies  the 

bzMlsiAg'tbM^  (entering  and  throwing  down  the  inclosure, 

i)^<idmie§;^'di«t  ft  was  done  for  the  purpose  of  putting 

in^iB<=^6^^';  but  in  point  of  fact  no  cattle  were  turned 

in*#63^^it{te"deftndants  were  on  the  ground,  and  they 

enMriid  niiH^ly  fo^  the  purpose  of  throwing  down  the  in- 

cld§^el^*Bii^the  dise  was  not  presented  to  the  jury  in  that 

va^  ^THe  drily  question  submitted  to  their  consideration 

y»B§'^  ^VAi^\ir  there  was  an  excess  ?  and  they  thought 

tliaft^tfteref^i^as;    The  question  is,  whether  the  commoner 

^wa^^sbfflekf'^itl  Ithrowing  down  the  inclosure.     Ther^ 

^:ai]p4je^^o 'dbiibt'  that  a   commoner   is   authorised  to 

mhrdfif^diSWll'pirrt'  of  the  inclosure;  and  that  he  need 

:^aot*ftril^'-Mi''acll6h  f6r  disturbing  his  right  of  com- 

>n^  TWefe  f^aind   the   question,   whether  he  was 

utHbns^9'to''{)u[il 'down  the  whole.     The  cases  which 

vcF^Bcwi  ifclt^ii  In  support  of  the  rule  shew  that  he 

^^as'^^aiitKiiriifedt  to  pull  down   the  whole,    and  those 

^cases>-^*tit-cr*'Abt   Contravened    by  any   subsequent   de- 

^isioBs.-'". SflA^rc^  V.   Kirby{a)  and  Cooper  v.   JUar- 

(a)  6T.  R,4SS, 
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18S7«  sJtal  {a)  are  quite  different  There,  the  lord  did  what 
was  necessary  for  the  enjoyment  of  the  waste,  by  having 
trees  and  rabbits  there.  In  Sadgraoe  v.  Kirby^  (re- 
ported in  1  Bo$.  8^ PuL  1 S.)  Mr.  Justice  BuUer  observe^ 
(bat  Mason  v.  Casar  (b)  was  decided  on  the  pK^inty  diat 
the  hedge  was  no  part  of  the  soil,  and,  therefore,  %k  at 
that  time  recognised  the  right  to  pull  down  part.  None 
of  these  cases,  therefore,  ofiect  the  authority  cfihttKfe 
Ancient  cases  cited  from  Brookes  Abridgemeai  and  the 
Year-book,  and  there  does  not  appear  to  b^  any  reason 
why  the  commoner  should  not  pull  down  the  whole.  It 
might  be  a  great  injury  to  the  commoner  tobarte  fenoes 
set  up  on  a  common  in  different  places,  and  altkbugh 
be  might  bring  an  acdon  for  the  obstruction,  yetiie'ls 
in  this,  as  in  other  analogous  cases,  entitled  to  abatb 
the  nuisance,  and  that  is  much  more  conyenient'thaii 
that  be  should  bring  an  action  for  every  obstruction'; 
because,  when  the  fences  are  thrown  down,  the  questtoo 
of  right  may  be  decided  in  one  action.  For  these 
reasons  I  am  of  opinion,  that  the  defendant  was  jiisti- 
fied  in  what  he  did,  and  that  the  verdict  of  the  jury 
upon  the  new  assignment  cannot  be  sustained.  THcre 
must,  therefore,  be  a  new  trial. 

Rule  absolute  for  a  dew  trial. 

(a)  I  Burr,  259.  and  3  Wits.  51.  (6)  2  Mod.  65. 
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BsRNAscoNi  and  Others  against  Fairbbother 
audi  WiNCHESTEB,  Sheriffs  of  Middlesex^  and 
Henr^t  Wiltok« 


A  RULE  had  been  obtained  in  a  former  tenn^  for  The  sheriff 
•    fetayiog  the  return  to  a  writ  of  fieri  facias  issued  at  a  fieri  facias, 
\h»miijgXilVStan  (one  of  the  defendants  in  this  caaer)  tuitofajudg. 
a|;aio8t.tlHr  goods  of  one  Chambers,  a  bankrupt,  until  the  ^f^"^^' 
sheriff  should  be  indemnified,  the  assignees  of  Chamben  ^^^L^ 
zx\iL'WiUon  having  refused  such  indemnity.    The  plain**  'T^***  ^•.■*" , 

^  "  ^  signeescJaimedy 

tiffi^f^w^  ireve  :the  assignees  of  Chambers^  brought^  ia  the  Court 

stayed  the  re- 

thetfionrnt- names,  and  not  as  assignees,  the  present  turn  of  Uie  fieri 

facias  until  tha 

aotibn  of  trespass  against  the  sheriff  and  WiUonf  for  sheriff  should 

•   •^fl  1  i.i*j  .1  ^.be  indemnified* 

seiEiog  those  goods  under  the  judgment  and  execution  Theassigneei 
iflsufid.  against  Chambers.     The  property  upon  wliich  ^^Jq  ^^ 
the  defendants  had  levied,  was  part  of  a  farming  stock  ^^j^^^Sr*"^ 
ai  JB^/SaU;  formerly  belonging  to  the  bankrupt,  against  character  of 

asxjcnecs, 

wham  a  commission  had  issued  in  Nofoember  1825,  and  brought  tres- 
pass against  the 

Undet  which  Bemasconi  and  others  had  been  chosen  sheriff  and  ex- 

.  .  ^  ecution  creditor 

Assignees  in  1 826.     The  assignees  took  possession  of  for  seiiing  the 
ty%^  farm  and  stock,  and  managed  it  for  the  benefit  of  consisted  of 
^lie  creditors,  and  they  had  purchased  some  additional  ^f^Jln  ^^ich 
^tx)ck  and  farming  utensils.     After  they  had  been  in  ?*^^I^|^ 
K>ossession  some  months,  Wilton  issued  the   execution  f^PV    9??"* 

issuing  of  the 

Ijove  mentioned,  when  the  rule  before  stated  was  made  commission, 

the  assignees 

^  the  Court     A  motion  was  made  for  staying  the  pro-  took  posseiskm 

1  1       of  ^*  fiurm, 

ings  in  this  action  also;   and  it  appeared  by  the  managed  it  for 
vits  that  Chambers  was  disputing  his  commission  uie  creditors, 

and  purchased 
itional  itock  and  farming  utensils,  and  thej  had  continued  in  poiBCisSon  several  ODonths 
re  the  goods  were  seized  by  the  sheriff  under  the  fieri  facias.     The  Court  refused  to 
the  proceeding^  in  the  action  of  trespass. 

with 


f 
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Mfifi       witb-|}ie<aaBgiiee8|aBd  bibd  petitioned  th^  ChaDC^Uor 

„  -*— "       to*  smkra^di  k.  •  A  rule  nisi  was  obtajtied  |  firat  QU  the 

agamst       ground  diat  the  ahoriff  ought  not  to  have  b^ea,fD^^  a 

Faiubrothsk. 

party' to  th0  acdan^  as  he  acted  in  obedient  to  th^.. writ 
deli^red  to  him;  and^  secondly,  that  theprosequtipn.of 
this  action  was  in  violation  of  the  rule  to  st^y  the  ^re^gm 

olHthe  fieri  &cias  until  the  sheriff  should  be  indemnified. 

/  ^  ■  I   ■  • 

'i^'f.  Pollock  now  shewed  cause.  Generally  speid4f)gf 
the*  sheriff  is  entided  to  an  indemnity  where  the  prgjgefr^ 
ik elahned  by  adverse  parties,  such  as  a  judgmept^c^iefjiji- 
tormid  assignees  of  a  bankrupt.  But  when,  a8.jui,.^ie 
|iresent  cate,  the  assignees,  by  the  consent  of^fhe  prf^- 
Doni^  have  taken  possession  of  the  bankrupt'^  sjtfpk^.^ye 
renewed  part  of  the  stock,  and  have  added  projH^rtjTfOf 
their  own,  the  assignees  have  a  riglit  to  maintain  l^eir 
possession  and  to  bring  trespass  against  any  person  dif- 
turbing  it.  The  action  now  brought  is  in  their  own 
nitatSj  and  upon  their  own  title,  and  has  nothing  tp  do 
with  the  antecedent  possession  and  property  of  Chamiben* 
It  was  lawfiil  for  the  assignees,  with  the  consent  of  the 
creditoniy  to  carry  on  the  business  of  the  banifcnipt 
There  was  a  notorious  change  of  possession,  and  the 
sheriff  should  not  have  been  induced  by  the  represent- 
dltion  of  the  judgment  creditor  to  levy  on  the  goods. 
A  motion  like  the  present  is  of  the  first  impression,  and 
tike  effect  of  it,  if  successful,  will  be  to  deprive  a  party 
of  a  remedy  to  which  he  is  entitled  by  law. 

Holt  contra.  In  granting  these  indemnities  the  Court 
always  acts  upon  the  principle  of  saving  the  sherifF  and 
the  parties  the  expense  of  a  bill  of  interpleader  in 
a   court  of  equity.     It  regards    the  sheriff  as  a  mere 

ministerial 
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inisterial  o£5cer^  ''^^^f^^  to  perform  an  onerous  and  1827* 
^responsible  function  without  any  personal  interest  in  the  — — * 
snatter.  Chambers  h  dis^^Sm^  hisj  commifHion  idth  ilht  ^  ^M^ 
^ssigtiees.  He  hla^  petitioned  the  Eord  CfaioiiceUor  for 
Telief^  and  the  bankruptcy  has'  neiterlie^iiestaUiihed.m 
a  coxttt  o/f  law  by^^al  triay  and  verdict;.  Oti  the  oof 
bahdV '  tbe<  jodgnieM'^i'editdr  'Calla  upon :  (ihei  iheriff  Ip 
ex^btitef  the  writ,  And  points  out  proper^  in /poascssMl 
of'^'the'  bankruj>t'  pi*eTiaDS  to  the  CQBuni6sioa..»iiEfe 
threatens  the  sheriff  with  an  action  if  he  does  not  levy; 
atod  threi  assignees,  on  the  other  haild,  bring  the  firetoit 
BJdAdt  te  Hhe  ground  that  k€  has  leded.  Tfaiaiii  atcaa^ 
t&lriHefdi^,  hi -which  the  sheriff  ought  to  be  indennifiedi 
i^^te  b^  wiR  be  made  the  instr«nen.  of  the  p^mt 
o/dS^HI'faaTe  to  try  at  his  own  expensey  in.  the  preaen^ 
iii&6f(i  i9re  validity  of  the  commission  against  Oumlmm 
tii^txiiA'Gooper  y.  Chitty{a\  Raines r.  Nelsfm{b\  James 
'i:^eMf{c)j  M*George  and  Others^  AssigneesyY^Bmck{ilD^ 
JuB^BSicry  V*  Smith  {e)n  ■    .   .,    '\  r.-  ,■  rrj 

■  •  :«  =  lur 

X^rd  Tenterden  C.J.  The  Court  will  giverftfo 
sho^lflP  all  the  protection  due  to  a  pabiio  oflfeer  wfaeibhe 
4Ai^'  bbd^  fide  within  tlie  scope  of  his  dutjp^.iaxidy  sb 
Ifiyttkre^'  the  sheriff,  a  judgment  creditorvand  tfae^aMgy* 
treeesof  a  bankrupt,  it  will  always  take  caFe^thatMtfte 
slJeriff  shall  not  be  made  an  instrument  of  tryiiig  at.  bis 
oWH' -expense  the  validity  of  a  commiasion;  In  aucb 
<il^es  the  course  has  been  always  to  interfere  when  ;t||e 
sb^Hff  has  come  promptly,  and  hasaeted  in  the  afraigit 
<ourse  of  his  duty,  indifferently  and  equally  belweea  the 

(H)   I  Burr,  90,     1  Bl,  65.  (b)  QBl.  Bep.  1181. 

(c)  Tidd^t  Br.  8th  edit,  1057.  (<f)  4  Tfttinf:  5S5.    ^ 

(purtiea, 
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1827*  parties,  and  to  administer  to  the  sheriff  all  the  equity 
which  a  court  of  equity  could  give  him  upon  a  bill 
of  interpIfriOer,  tixUJi  this  ^rik  beenjpniformlj^one  upon 
motion.  But  the  present  is  a  very  different  case.  If  we 
were  to  stay  this.actiw  pf  trespass^  we  .should  take  fi?om 
the  plaintiffs  that  ordinary  protection  to  which  they  are 
by  law  entitled.  In  the  first  place,  the  plaintifis  do  not 
bring  this  action  in  their  character  of  assignees,  but 
upon  their  own  possession.  If  iheyt  had  yppad  in  as- 
signees affirming  the  commission,  it  would  have  opened 
another  consideration.  They  claim  the  property  legally 
as  their  own,  though  they  act  as  trustees  for  the  general 
creditors.  Chambers  became  a  bankrupt;  m  1825,  and 
the  plaintiffs  were  chosen  assignees  immediately  aft6r-* 
wards.  They  have  been  in  possessbn  Jdf  the  finrm  and 
stock  ever  since ;  they  have  renewed  part  of  the  stock, 
and  have  brought  in  freah-  stock  of  their  own.  After 
such  a  possession  the  sheriff  is  to  be  deemed,  prima 
facie,  a  trespasser  if  he  levies  upon  it.  He  may,  per^ 
haps,  be  able  to  defend  himself  in  the  present  action, 
by  shewing  that  the  commission  against  Chambers  i^  in- 
valid, but  even  such  a  case  would  ouly  protect  hinx  as 
to  the  seizure  of  stock  which  had  previously  belonged 
to  Chambers*     This  rule  must  therefore  be  discharged. 

Rule  discharged. 
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Court  of  KING'S  BENCH 
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Michaelmas  Term, 


In^e  Eighth  Year  of  the  Reign  of  George  IV. 


.'  / 


MEMORANDA. 

In  the  course  of  the  vacation  Sir  Anthony  Hartj  V^ce- 
Chancellor,  was  promoted  to  the  office  of  Lord  Chan- 
cellor of  Irelandj  upon  the  resignation  of  Lord  Manners^ 

.     .  -  ■ 

and  was  succeeded  by 

Lancelot  Shadwellj  of  LincoMs-Inn^  Esq. 

On  the  first  day  of  this  term,  Charles  Frederick  WU^ 
Hamsy  Esq.,  William  Selwyn^  Esq.,  and  the  Honourable 

ZThomas  Erskine^  all  of  LincoMs-Inn^  having  been,  in 
^e  course  of  the  vacation,  appointed  His  Majesty's 

Oounsel  learned  in  the  law,  were  called  within  the  bar, 

and  took  their  rank  accordingly. 
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■  .t«*r»*  .f  ^ 


3w^Pt  ^    Doe  on  the  demise  of  Lucy  Newton  against 

Taylor. 


^ s* r^  J^JECTMENT  for   lands  in  the  parish  of  Glossop, 

wtwmX  «uiet»  in  the  county  of  Derby.     Plea,  not  guilty.     At  the 

which  had  been  trial  before  Lord  TerUerden  C.  J.,  at  the  last  Summer 

(bttt  of  which  assizes  for  Derby^  it  appeared  that  the  lands  in  question 

^^•sMiMir  ^^'^  formerly  the  property  of  one  Buckley  Bowery  who 

^  ******^ndi^  ^  *^®  y®*^  ^  "^^^^  upon  the  intended   marriage  of  his 

M  heir  of  a  goQ  Geor/re  Bucklev  Bower.  settled  them  to  the  use  of 

Diec0,heria-  ^  ^  . 

ther't  gnuid-  himself  Until  the  marriage,  then  to  the  use  of  6.  B. 
▼iicd  •<  ell  her  Sot/ber  for  life,  subject  to  an  annuity  to  the  wife,  remain- 
in  ell  her  lete  dcT  to  the  use  of  G.  J5.  BoweTj  his  heirs  and  assigns  for 
ta^h'*^'  ever.  The  marriage  took  place,  and  in  1800  the  wife 
^tee^took  ^^^f  leaving  her  husband  and  one  daughter,  Frances 
V!aI!^ma  ^^^^^"'^^9  her  surviving.  In  the  same  year  G.  B.  Bower 
detceiided  ftom  died  intestate,  as  to  his  real  estates,  leaving  his  daughter 

the  nieoe,  •• 

tboM  which  de-  Frances  him  surviving.  In  1803  Buckley  Bower  died, 
dieteljfrom  having,  by  his  will  made  in  1801,  devised  as  follows:  — 
father.  ^'^  estate  in  OUersett^  in  the  parish  of  Glossop^  in  trust 

for  his  daughter  Lucy  (the  lessor  of  the  plaintiff),  the 
wife  of  Robert  Newton^  and  her  children;  then,  "  as  for 
and  concerning  all  other  his  messuages,  tenements, 
closes,  lands,  and  hereditaments  situate  8cc.  in  Edalcy  in 
the  parish  of  Castletoti^  in  the  county  of  Dcrby^  and  in 
the  hamlets  of  Thomsetl^  P/iosidCf  and  JVhittle,  in  the 
parish  of  Glossop  aforesaid,  he  gave  and  devised  to  his 
daughter,  F.  C  Bawer^  C.  Prescott^  and  T.  Wright^  their 
heirs  and  assigns  for  ever,  upon  certain  trusts,  and  sub- 
ject to  them,  in  trust,  to  accumulate  and  lay  up  the 

rents, 
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reotSy  issues,  and  profits  thereof,  until  bb  grand-daught^,        1  Sdf* 

Frances  Bowerj  should  attain  the  age  of  twenty-one     ^__  ^__ 

years,  or  die  before  that  period.  And  in  case,  she  du^uM      ^*T^ 

attain'  that  age^  then,  in  trust,. to  convey  the  feeHnm(de 

to  her,  her  heirs  and  assigns  for  ever.    And  in  case  his 

grand-daughter  should  die  under  age,  yfitiioot/lfm6^ 

issne^  in  trust  for  bis  own  right  heirs."    The  4estatDr» 

Buckley  Bowery  had  other  real  estates  besi4es  tl^o^  M|r 

tied  on  the  marriage  of  his  son,  and  the  esti^e  ip  QS^ 

setif  given  to  trustees  for  the  use  of  Mrs.  Newtan.^^  TJI)^ 

grand-daughter,  F.  Bower^  died  in  1815,  intest4te:^|uidr 

without  issue,  leaving  the  lessor  of  the  plaintiff  and  her 

sister,'  F,  C.  Bcfwer  (daughters  of  BucUejf  Bmer^   the 

testator,)  her  co-heiresses  at  law.    By  inclent{ire8  oT 

lease  and  release  of  1820,  F.  C.  Bcmer  conveyed  all  liar 

real  estates  to  a  trustee,  habendum  to  him  and  bis  hein^ 

to  the  use  of  him  and  his  heirs,  in  trust  for  her,  JP.  C« 

Bawer^  her  heirs  and  assigns  for  ever.    In  1824  F*  Cm 

Bower  made  her  will,  duly  executed  and  attested^  ta 

pass  real  estates,  and  thereby  devised  ^^  all  that  her  unn 

divided  moiety  or  equal  half  part  (the  whole  into  two 

eqnal  parts  to  be  divided)  of  and  in  all  and  every  of  her 

late'  fisither's  messuages,  tenements,  closes^  lands,  real 

estate^  hereditaments,  and    premises,  situate,  &c  in 

EddUj   in  the  parish  of  Casiletonj  in  the  county  of 

Derhfj  in  the  several  hamlets  or  places  called  Thomsett^ 

^hasidey  and  Whittle^  all  in  the  parish  of  GIosscp  afore- 

aaid)  to  certain  persons,  to  tlie  use  of  the  defendant  for 

life."    F.  C.  Bower  died  on  the  17th  of  January  1826, 

leaving  the  lessor  of  the  plaintiff  her  heiress  at  law. 

iFor  the  plamtiff  it  was  contended,  that  the  estates 

settled  on  the  marriage  of  G.  B.  Bower  could  not  be 

<x>nsidered  as  the  property  of  the  father  at  the  time  when 

Vol.  VII.  C  c  his 
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18fT.       his  will  ms  madei  and  that  die  teitatriz  F.  C  Bamer 

'7^     toolc  the  moietfr  of  them^  not  as  hdr  of.  her  fittherf  but 

N«w«wf     as  hdr  of  het  niece^  and,  therefore,  they  did  not  oome 

'TAVtte.      within  the  deseription  of  the  lands  devised  by  her  will, 

and,  eonseqiientlyi  the  lessor  of  the  fdainuflf  was  entitled 

Do  vsooftt  thote  lands  as  her  heir  at  law.    Lord  TmUer^ 

den  C.  J.  thought  the  description  in  the  will  applied  to 

those  lands^  and  that  they  passed  under  the  will  to  the 

defendant,  and  he  directed  a  nonsuit,  giving  the  lessor 

df  the  phuntiff  leare  to  move  to  enter  a  verdict  in  her 

ibvoar. 

Jieiman  CX  &  now  moved  accordingljs  a&d  coop- 
tended,  diat  the  right  of  Mrs.  Nemtath  as  heir  at  law, 
was  not  to  be  defeated,  except  by  express  words  or  i»- 
eessary  intendment;  that  the  power  of  the  lather  over 
the  property  in  qoesdoo  ceased  upon  the  execution,  of 
the  settlement,  Doe  dem.  J^aU  v.  B€U{a);  and  that  it 
could  no  longer  be  described  with  propriety  as  the 
estate  of  the  &ther,  and  conseqnendy  would  not  pass 
fay  the  will  devising  <<  all  her  late  fiitber's  messuages,"  &a 
That  the  veiy  fact  of  a  description  of  the  lands  de- 
vised being  introduced  into  the  will  raised  a  supposition 
that  the  testatrix  did  not  mean  it  to  apply  to  the  whole 
of  her  real  estate,  Doe  v.  Parkin  (i). 

Lord  Tektkrden  C.J.  In  that  case  the  testator 
described  the  property  devised  as  ^^  then  in  his  ooco* 
pation."  That  dearly  pointed  out  certain  specific  lands 
as  the  subject-matter  of  the  devise.  But  there  is  nothing 
to  restrict  the  meaning  of  the  words  in  question.    The 

(a)  8  ST.  JET,  579.  (^  5  TawU.  32. 

whole 
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Bm^^Lam 


whole  of  the  testatrix's  real  property  had  hi^ea  her  late  l^Xfi 
fiuber'i^  although  piurt  sl^  inherited  as  heir  of  her  nieqe 
and  part  as  heir  or  devisee  of  her  fpther.  The  4e» 
scription  in  the  will  applies  to  the  wbdei  and  we  cannot  ^SUnn, 
say  that  she  intended,  to  die  intestate  as  to  any  part  of 
it.  The  lessen:  of^ilhe  fdaintiff  has  naif  therefcsey  wj 
rl^  to  recover.  ^  .« 

fiul^  xefiisedi 


(  f 


HaBJ^ER  against  liVVVKN.  ''   Wednaday, 

NowemberliStu 

nnift££iPAf8S  fcMT  debaudiing  the  plaintiff's  ^nghler  Where  a  nur. 
Mudasvyant.    Plea,  not  guilty.    At  the  trial  befiNce  >MpuBted  fon 
Oasdeeh  at  the  last  Summer  :assiaws  for  Esieafi,  it«ii^  with  b!w 
appealed  that  the  plaintiff's  daughter  .was  married  eisbft  ^^if?^ 

^  ^  1^  ^  chiM«. --«.««,-».«.  Er^ 

separated  from  her  husband,  who  never  during  that  «>«$i>tun  ea 

^  '  o  actioii  agaimt 

period  had  any  access  to  her.    After  this  separation  she  •  pcnon  bj 

whom  ahe  was 

retomed  to  her  father^s  house,  and  lived  with  him,  debeuched  and 

Jiid  a  child* 

acting  as  his  servant  During  such  residence  with  her 
&ther  she  became  acquainted  with  the  defendant,  tad 
had  a  ehild  by  him.  For  the  defendant  it  was  eoo^ 
tended,  that  the  relation  of  roaster  and  servant  could  not^ 
under  such  circumstances,  exist  between  the  plaintiff 
and  his  daughter.  The  learned  Judge  overruled  the 
olgection,  and  the  plaintiff  had  a  verdict  for  102. 

Jessopp  now  moved  to  enter  a  nonsuit  upon  the  ob- 
jection taken  at  the  trial.    This  acUon  is  founded  on 
the  loss  of  the  child's  service ;  but  if  the  relation  of 
inaster  and  servant  could  not  exist  between  the  plaintiff 
^nd  his  daughter,  the  very  foundation   of  the  action 

C  c  2  failed. 
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|j)£7,  failed.    Now  the  busbaod  had  not  consented  to  his 

■■«'"  wife  becoming  the  servant  of  her  &tber,  and  ni%;ht  at 

^igf^u  any  time  have  reclaimed  her. 


LfinpBnc* 


•  Lord  Tenterdbn  C  J.  This  motion  depends  upon 
the  question.  Whether  the.  plain tifTs  daughter  ooidd 
under  the  circumstances  which  appeared  in.bvidance^ 
be  considered  as  his  servant.  It  was  not  disputed  ^that 
she  performed  various  acts  of  service,  but  it  is  said  that 
a  married  woman  living  apart  from  her  husbandt  could 
not  make  a  contract  of  service.  In  many  instances, 
married  women  are  in  fiict  hired  as  servants.  Such 
contracts  are  no  doubt  liable  to  be  defeated  at>  the  wiQ 
-di  the  husband.  He  .may  put  an  ^dd  to  thai  relation 
of  master  and  servant;  but,  unless  he  iaterferesi  it  by 
no,  means  follows  that  such  a  relation  may  not  esjat, 

,  ^(Specially,  as- against  third  persons  who  are  wjMNE|g-doers. 

'  It  appeans  to  me  that  such  a  relation  might,  and*  did,  in 
fiict,  exist  in  this  case;  and  that,  in  the  absence  of  any 
interference  by  the  husband,  it  is  not  competent  to  the 
defendant  to  set  up  his  rights  as  an  answer  to  the 
action. 

Rule  refused. 


N^!^7ih.  ^^^T^s  and  Another,  Assignees  of  Cox,  against 

Lord  Ha  WARDEN. 


t^MbJ^!^    X^^  defendant  in  this  case  had  been  arrested  by  the 
lotted  for  a  sheriff  of  Sussex,  and  given  a  bail  bond.     It  ap- 

peared by  the  affidavit,  that  the  defendant  was  a  viscount 
of  that  part  of  the  United  Kingdom  called  Ireland;  that 

his 


Cdim 
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his  right  to  vote  in  the  election  of  representative  peers       19ST« 
had  been  allowed  fay  the  House 'of  Lohls,  and  exercised 
by  him.    A  rule  was  now  obtained  for  setting  aside  the 
pluries  capias  issued  in  the  case,  and  delivering  up  the    HAWAmosMw 
bail  bond  to  be  cilneelled,  on  the?  ground  that  the  de- 
fendanl^-  as*  a  peef-  of  Ireland^  Wai  privileged  from 
anMat|t''di€i^*Act'  of  Union  40  0. 8.  c.67.  art.^.  pro- 
Tidli%^  Jibirt?  the  peers  of  Ireland  sbaH^  as  peers  oPthe 
UMtiBd HKhigdom)  be  sued  and  tried  as  peers,  and  shall 
enjoy  itt-^vUq^  of  peers  as  folly  as  the  pee^  of 
GreaB^^^BriUriM^'  Uie  right  of  sitting  in  the  Honse  of 
IxMrd^  alMl'tlie  privil^^  depending  thereon  (a),  and 
the  r^tof  ailttng  on  the  trial  of  peers,  only  excepted. 
Thm&nMi  'on  gWtnting  the  rule,  said  they  entertaShed 
ni^iotibt  as'to  the  defendant's  privilege.    On  a  stkbse- 
qoabt  Afty  Gtnwyj  who  was  instructed  to  have  shewh 
caiMr:%ainst  the  mle^  said  that  he  would  not  oppose 
die^T^les^'  provided  the  defendant  would  undertake  to 
bring' no  action;  and  this  being  acceded  to,  the  vt^ 
made  absolute. 

Rule  absolute  (6). 


(a)  JPreedom  /Wftn  arregt  in  a  d? il  suit  lecms,  in  the  case.of  a  peer,  to 
be  a  priTilege  incident  to  the  peerage  itself,  and  not  to  depend  on  the 
light,  to  tit  in  the  House  of  Peers  ;  for  peeresses,  bj  birth  or  marriage^ 
ape  privileged  on  account  of  their  dignity,  and  because  thej  are  supposed 
to  bare  sufficient  property  by  which  they  may  be  compelled  to  appear. 
Cmnieu  of  RuUtttuCs  case,  6  Coke,  53» 

(by  Thb  under  sheriff  of  Sustex  was,  on  complaint  of  the  defendant, 
cammitted  by  the  House  of  Lords  to  the  custody  of  the  seijeant  at  arm8> 
•nd  alterwirds  discharged  on  payment  of  the  feea. 


Cc  8 
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rtr«T. 


Tkundajf,  Attwood  agoitist  SmalIj  atid  Othe». 


^ovemAtfr  8th. 


^Vherean 
agreement  re* 


A  SSUMPSIT  for  interiest  payable  afccoriing  to  Ihrt 

UrnAtaV^  agreemen&l  set  out  in  the  declaraUdn  fi)f  the ^ 

mer  agreement,  of  Certain  Teal  property  by  the  plaintiff  to  the  ddftnc 

S^?t~«houM  ants.     Plea,  the  general  issue.     At  the  trial  b«fel 

^[J^I^J^*^^  Littledale  J.  at  th<s  last  assizes  for  Stafford^  the  plMiti 

••*^**^*^'*®"  produced  in  evidence  these  threfe  agreements^  by  tl 

TepcMed  tnere* 

in :  Held,  that  first  of  which  the  plaintiff  agreed  to  sell  certain  ra 

the  clause  re- 

ftrred  to  could  property  to  the  defendants,  ahd  the  price  was  to  be  piu 

derad  at «  an-  by  instalments^  with  interest  upon  «ach  from  tfie  tki 

n^  agreement  iq^pomted  fer  payment    By  the  second  dome  idisa 

an  ad^tionaT  ^^oii^  were  made  in  the  terms  of  th^  former  agteeitt^tf 

■tamp  necea-  ^^d  It  cdntaiiifed  ft  clause  that  all  disputes  betweM  fli 


,  on  the 

groandoftbe     parties  6hould  be  submitted  to  arbitration.    The^  tH 

agreement, 

with  the  clause,  agreements  were  prbperly  stamped.    The  tfaind,  i^hfc 

containing 

more  than  1080  was  indorsed  on  the  second,  made  some  further  AUb 

ations,  aiid  it  was  thereby  agreed  ^^  that  the  provide 
for  arbitration  contained  in  the  second  agreement,  an 
the  agreement  therein  also  contained  for  carrying  tl 
same  provision  into  effect,  &c.,  should  extend  to  thi 
(Aie  ihifd)  agreement,  and  to  every  clause  therein  coi 
tained,  in  like  manner  as  if  the  same  had  been  there! 
repeated.''  This  instrument  had  a  I/,  stamp,  ahd,  take 
by  itself,  did  not  contain  1 080  words ;  but  if  the  clau 
of  reference  in  the  former  agreement  were  taken  as  pa 
of  it,  the  number  of  words  exceeded  1080.  For  tl 
defendants  it  was  objected  that  the  clause  of  referent 
must  be  considered  as  actually  embodied  in  the  thii 
agreement,  and  that  therefore  it  liad  not  a  sufficiei 

stam] 
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stamp,  and  could  not  be  read  in  evidence.    The  learned       19i1f« 
Judge  overruled  the  objection ;  and  the  plaintiff  having 


Loid  Temtebden  C.  J.  The  duly  i^  imposed  by 
the  SS  G.S»  C.184.  upon  the  words  contained  ia  |iie 
instnimeot  itself  together  widi  every  ^  schedule^  r^e^ceip^ 
or  other  matter  pat  or  indorsed  theceoQj  or  annesed 
thereto.''  In  Lake  ▼.  Askmdl  the  schedule  was  annexed 
to  the  deed,  in  the  very  words  of  theact  of  parliament. 
In  the  present  case^  the  words  of  the  clause  of  reference 
were  not  in  the  instrument,  nor  in  any  schedule^  re- 
ceipt, or  other  matter  put  or  indorsed  thereon  or  an-> 
Hexed  thereto.  I  am,  therefore,  of  opinion,  that  die 
stamp  was  sufficient,  and  the  kistirument  poropeily 
ireoeived  in  evidence. 

Rule  refitted* 

(a)  3JB<ut9  526» 


obtained  a  verdict,  agakut 

SMAMIm 

CampbeU  now  renew^  his  objection,  and  contended 
that  the  third  instrument  could  not  be  read  in  evidence 
widiout  the  other  to  which  it  referred;  that  the  words 
of  reference  had  the  same  effect  as  if  the  former  agree- 
ment had  been  actually  annexed  to  the  last,  and  that 
consequently  the  1/.  stamp  was  insufficient;  and  he 
upon  Lake  v.  AskweU  (a). 


Cc  4 
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MM.' 


•t-  foOf 


Doe  on  the  demise  of  Lord  Suffield  against 


mm  an  So.     TJ^JECTMENT  for  IsDds  in  the  parish  of  Fdrntng-^ 

Ofonm  act  gtfii    ,m  j 

fStm  eommii*  Aantf  in  the  joounty  of  Suffolk.    Ple%  the  general 

iioiMn  powtr  ^  v  o 

toAwwdlaiidi  isane.  At  the  trial  before  Alexander  C.B^  at  the  last 
Ibroite^fla  Sufluner  assizes  for  St^ffbUc^  it  appeared  that  the  lands 
riS,i!fifritff  i^  question,  and  certain  lands  in  the  adjoining  parish  of 
SSSftS!!^  ^^^Wf  originaUy  belonged  to  the  defendant.  The 
^M^i!^^  lessor  of  the  plamtiff  had  lands  in  the  parish  erf  JHrf- 
n  UL^!?^  uwUgiaw.  An  act  of  parliament  was  passed  for  in- 
nigiitAwiid  (posing  lands  in  JNbrtt  Walsham  and  Felminghamf  by 
dchaiigtuurtlj  which  it  was  (amongst  other  things)  enacted,  ^  that  it 
and  pvdj  for  should  be  lawful  for  the  commissioners  to  set  out,  allots 
S?A«  awnd  Aiid  award  any  lands,  tenements,  or  hereditaments  what- 
UrSi'^ili!!!!!  soever  within  the  parishes  of  North  WdUham  and  JPd- 
moD^^emU^  wwflgAaiw,  or  either  x)f  them,  in  lieu  of  or  in  exchange 

for  any  other  lands,  tenements,  or  hereditaments  what- 
soever  within  the  said  respective  parishes,  or  within  any 
adjoining  parish,  provided  that  all  such  exchanges  were 
ascertained  and  specified  in  the  award  of  the  commia* 
siooers^  and  were  made  with  the  consent  of  the  owner 
or  owners,  proprietor  or  proprietors  of  the  lands,  tene- 
ments, or  hereditaments  which  should  be  so  exchanged, 
whether  such  owner  or  owners,  proprietor  or  propri- 
etors, should  be  a  body  or  bodies  politic,  corporate,  &c^ 
or  tenants  in  fee  simple,  &c.,  such  consent  to  be  testified 
in  writing  under  the  common  seal  of  the  body  or  bodies 
politic,  %Lc  and  under  the  hands  of  the  other  consent- 
ing parties  respectively."     By  another  clause  in  the 

inclosure 


'*■: 


,  I. 


ni 
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inclosure  act,  it  was  provided,   '^  that  in  cases  wheVe        f§^. 
persons  had  sold,  or  agreed  to  sell,  or  should  at  any      J^^^ 

Dob  cNoi* 

time  before  the  execution  of  the  award  of  the  commb-  I'O'd  SomULB 
sionsrs,  sell,  ortigree  to'sell,  thm'Jiitte'dist  inftteOi&lds 
directed  to  be  inclosed,  tbe^cottunissioners  were  autho- 
rized to  make  an  allotment  of  the  land  to  the  purchaser, 
and  every  such  purchaser  should,  after  the  execatidu'Qf 
the  said  award,  hold  and  enjoy  the  land  so  allotted  to 
him,  in  the  same  manner  as  the  vendor  could  havedbne 
in  ease  such  sale  had  not  been  made/'     It  was  agreed 
between  die  lessor  of  the  plaintiff  and  the  defendiantj 
that  the  former  should  have  thie  lands  in  question,  and 
the  defendants  lands  in  the  parish  of  SuffUldj  and  that  b 
the  defendant  should  receive  in  exchange  the  lessor^  ^. 
lands  in  the  parish  of  Felmingkamj  and  thfe  sum  of    , 
20O6£,  which  was  duly  paid  to  him.     The  award  being  ^  / 
produced,  it  appeared  that  the  land  in  dispute  was, 
together  with  some  other,  awarded  to  the  lessor  of  the    ^* 
plaintiff  in  exchange  for  his  land  in  Felminghanif  Wi    ;utAk 
the  sum  of  2000/.     It  was  thereupon  objected  for  the 
defendant,  that  the  commissioners  had  no  poi^  ^t6 
award  lands  in  exchange  for  others  unless  they  Were  "tif 
equal  value,  and  that  an  exchange  partly  for  khd'adS 
partly  for  money  was  beyond  their  authority;  and,  s^- 
^xmdly,  that  if  this  were  to  be  treated  as  a  sale  dfW€ 
land  in  question,  the  award  should  have  been  upon  An 
ad  valorem  stamp,  whereas  it  had  merely  an  '^Wattf 
staanp.   The  Lord  Chief  Baron  overruled  the  objection^ ; 
jind  the  plaintiff  having  obtained  a  verdict, 

The  Solictior  General  moved  for  a  ne*  ttifcl^'ifia 
renewed  the  objections  taken  at  the  trial.  '  Kfe'^dftSt 
tended,  that  as  persons  having  an  es&te  less  ifaan^i^ 

estate 


i^.iw 
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18S?i       estate  in  Ssef  were  enabled  to  exchange  lands,  tbe  com- 

JTTT^       missicmers  could  not  properly  carry  agreements  fiir  ex- 

jMd  SmaoA  change  into  effect  unless  the  lands  were  of  equal  valuer 

PAincaii      and  if  they  did,  the  award  must  be  ccmsidered  as  an 

ordinary  ccnveyanoe^  and  be  subject  to  an  ad  valorem 

stamp. 


Lord  Tekterden  C.  J.  I  think  that  there  is  not 
any  weight  in  either  objection.  The  commissioners 
had  power  to  award  land  in  exchange  for  other  land, 
or  for  money  pud.  Here  they  have  awarded  land  pardy 
in  exchange  for  land  and  partly  for  money*  The^  have 
not,  therefore,  exceeded  their  jurisdiction.  Their  award 
appears  to  have  the  stamp  imposed  on  such  instmments 
by  the  act  of  parliament,  and  that  is  sufficient. 

Rule  refused. 


mH^sih.   ^^^CETT  against  Fowlis,  Baronet,  and  Another. 

Whm,  in  trw  HpRESPASS  for  breaking  and  entering  the  plaintiff's 

pan  against  X  ^  , 

two  magistrates  close  and  taking  away  his  sheep.  Plea,  the  general 
and  entering  issue.  At  the  trial  before  Baylet/  J.  at  the  last  Summer 
dose  in'the  '  assizes  for  the  county  of  York^  it  appeared  that  the  plaintiff 
^Mixing his  occupicd  lands  in  the  township  of  Amcliffe  in  the  parish 
^^^  thlirthe  ^^^^^^W^^  ^°^  having  been  served  with  notice  to  do 

defendants, 

upon  the  complaint  of  the  siirvcjar  of  the  highways  appointed  for  the  whole  pariah,  con* 
Ticted  the  pkintiCTof  neglecting  to  do  statute  duty,  and  issued  a  warrant  to  levy  tbe  penalty 
under  which  the  act  complained  of  was  done :  Held,  that  the  convic  ion  being  good  upoo 
tiie  £u»  of  it,  was  a  sufficient  defence,  and  that  the  plaintiff  could  not,  in  this  action,  tnr  tbe 

auestion,  whether  tbe  land  which  he  occupied  was  exempt  fiom  the  burthen  of  repauing 
tie  roads  in  other  parts  of  the  parish. 

The  sunreyor  called  upon  the  plaintiff  to  do  certain  statute  duty,  or  compound  for  it. 
The  conriction  stated  that  ho  was  an  occupier  of  land  in  the  parish,  and  had  neglected  to 
do  the  work,  but  did  not  notice  the  composition :  Held,  that  it  was  unnecessary  to  do  ao^ 
or  to  state  that  the  plaintiff  kept  a  team ;  for  tliat,  if  he  did  not  keep  a  team,  or  had  ooiii» 
pounded  for  the  statute  duty,  that  was  a  matter  of  defence^  which  ought  to  ha?e  been  uigcd 
by  him  in  answer  to  the  compkint. 

Statute 


KiMMl 
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siBMe  duty  on  the  roads  in  die  township  tiSIt^leby  in       lBfl7* 
die  same  parishi  reflised  to  do  so^  wbovapon  he  was 
sammoned  before  the  defendants,  two  justices  of  the 
peaee^  and  convicted  as  ^ows  i  ^  Be  it  remembered^ 
that  on,  &C.  Thomas  Peacodt  Of  the  parish  of  Atndiffe^ 
smreyor  of  the  highways  for  the  said  parish,  came 
before  us,  &c.  and  informed  us  that  John  Faoocett  (the 
plaintiff)  was  on,  &c.  servied  with  a  notice  under  the 
hand  of  him^  T.  P«,  whereby  he  was  required  to  send 
6ne  wain  or  cart  furnished  with  no  less  than  two  able 
horses  and  one  able  man,  Hviih  pwpef  tools^  to  be 
bX^  &C.  oil,  &e«  and  do  certain  statute  duQr  specified 
in  the  cotoviction,   or  compound  for  the   same  two 
days  before  the  time  appointed  for  doing  the  work; 
and  that  the  said  J.F.  (although  liaUe  to  the  same 
by  reason  of  his  occupation  of  a  certain  farm  and 
lands  within  die  same  parish)  neglected  to  attend  and 
peribiin  such  statute  duty,   contrary  to  the  statute 
kc.    Whereupon  the  said  J.  F.  being  duly  summoned 
to  answer  die  said  charge,  appeared  before  us,  on,  &c« 
and  having  heard  the  charge,  declared  that  he  was  not 
gnilty  thereof.    But  die  same  being  folly  proved  upon 
the  oadis  of  T.  P.  and  T.  B.,  credible  witnesses,  it  mani- 
festly appears  to  us  (defendants)  diat  J.  F.  b  guilty  of 
the  ofiences  charged.    It  is  therefore  considered  and 
adjudged  by  us  that  he  be  convicted,  and  we  do  hereby 
eonvict  him  of  the  same/*    The  conviction  then  pro- 
ceeded to  declare  a  certain  sum  forfeited  according  to 
the  form  of  the  statute.    Upon  this  conviction  a  distress 
warrant  was  granted,  and  the  sheep  of  the  plaintiff  were 
adzed,  which  was  the  alleged  trespass  for  which  the 
action  was  brought     Upon  this  conviction  being  put  in, 
it  was  objected  for  the  defendants,  that  as  it  remained 
nn^ppealed  against  and  unreversed,  the  action  xoold  not 

be 
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19f  7*  b^  maintained^  The  learned  Judge  was  of  that  (pinion, 
and  directed  a  nonsuit^  giving  the  plaintiff  leave  to  move 
to  enter  a»verdict  in  his  favour  for  nominal  damages^  if 
the  Court  should  be  of  opinion  that  the  conviction 
was  bad^  or  his  direction  wrong. 

Brougham  now  moved  pursuant  to  the  leave  reserved. 
The  conviction  in  this  case  was  in  respect  of  the  plain- 
tiff's disobedience  of  an  order  to  perform  statute  du^. 
Now  that  order  directed  the  plaintiff  to  send  a  ciurt  and 
horses  with  a  man  and  proper  tools ;  but  the  highway 
act  does  not  compel  the  party  doing  statute  du^  to  find 
took.  The  order  was,  thereforci  unwarranted  by 'the 
statute,  and  the  plaintiff  Was  not  bound  to  obey  it^ 
Secondly,  the  order  was  to  perform  the  statoCe  work  i^ 
oompound  for  it ;  the  conviction  is,  for  not  perfomui^ 
the  work,  and  does  not  mention  the  compositioiK  It  is 
thjsrefore  consistent  with  all  that  appears  upon  the  con* 
viction,  that  the  plaintiff  might  have  compounded  for 
the  statute  work,  and  therefore  would  not  be  liable  to 
the  conviction.  Neither  is  it  alleged  in  the  conviction 
that  statute  duty  in  kind  was  necessary.  [Lord  Ten^ 
terien  C.  J.  That  must  have  been  ascertained  before  the 
surveyor's  requisition,  and  must,  therefore,  be  presumed.} 
At  all  events,  it  should  have  been  shewn  that  the  plain- 
tiff kept  a  team,  for  he  could  not  otherwise  be  called 
upon  to  do  statute  work  with  a  team.  Supposing, 
however,  the  conviction  to  be  correct  in  form,  still  it  was 
not  fl  sufficient  answer  to  this  action,  unless  the  justices 
acted  within  their  jurisdiction.  Now,  that  could  not  be 
ascertamed  without  hearing  the  evidence  in  the  cause, 
for  if  the  plaintiff  was  not,  by  reason  of  his  occupation 
of  land  in  Amcliffby  bound  to  repair  the  roads  in  Inglebt/f 
the  surveyor  had  no  right  to  order  him  to  do  statute 

;  work 
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work  ia.  that  township,  nor  bad  the  JQstices  any  authority  -  IHIT* 
to  oonyict  him  for  disobeying  that  order.  And  this  was 
the  real  question  intended  to  be  tried.  All  the  pro- 
ceedings by  the  surveyor,  the  magistrates,  and  the 
plaintiff,  were  taken  with  a  view  to  raise  the  question 
of  such  liability,  and  have  it  solemnly  decided  by  this 
Conn. 

■     •  ■  «  ■ 

Lord  Tekterdem  C.  J.    I  am  of  opinion  that  the 
nonsuit  in  this  case  was  right,  and  ought  not  to  be  dis- 
tuibed*    The  conviction  was  clearly  good  in  substance^ 
and  beiag  in  full  force  was  a  suflScient  answer  to  the 
action*    By  the  highway  act  certain  statute  duty  is 
required  to  be  performed  by  all  persons'occupying  land 
and- keeping  a  team.    There  is  also  a  provision,  •  that 
parties  may  relieve  themselves  from  the  performance  of 
thia  duty  by  paying  certain  sums,  to.be  appointed  bjr 
the  justices,  who  may,  however,  refuse  to  allow  this 
niiieff  and  insist  upon  having  the  statute  work  per-> 
fiurmed.     That  power  was  not  acted  upon  in  this  in- 
stance ;  the  surveyor  gave  notice  to  the  plaintiff  to  do 
the  w<Nrk  or  compound  for  it«     If  he  had  paid  the  com* 
position,  that  would  have  been  a  good  defence  to  the 
diarge  of  neglecting  to  perform  the  work;  but  it  was 
matter  of  defence  only,  and  the  proceeding  for  non- 
performance of  the  work  was  correct.     As  to  the  ob- 
jection, that  the  plaintiff  was  ordered  to  provide  tools, 
it  is  sufficient  to  say,  that  he  was  not  convicted  for 
Delecting  to  do  so,  and,  therefore,  the  objection  falls 
to  the  ground.     In  the  next  place,  it  was  objected  that 
the  .conviction  does  not  allege  that  the  plaintiff  kept  a 
team;  that  is  true,  but  he  is  described  as  the  occupier 
of  land,  which  prim^  facie  rendered  him  liable;  and  if 
he  kept  no  team^  that  was  matter  to  be  urged  m  his 

defence 
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IStf*  defenos  before  tJbe  justicsest  Then  it  was  urgiad  AtA 
the  whole  of  theae  prooeediags  wece  taken  ia  oidbr  tp 
try  the  question  of  ludbility.  li^  however,  the  inhithiU 
ants  of  the  township  ofJmdsffe  meant  to  contend  that 
thqr  were  not  liable  to  contribute  to  the  repur  of  the 
xoada  in  Inglebjff  their  proper  course  was  to  a{^peal 
against  the  appointment  of  one  surveyor  for  the  whole 
parish.  Prim£  &cie  all  persons  occupying  lands  within 
the  parish  were  liable  to  repair  all  ^the  road^  ia  the 
padsh*  The  surveyor  appointed  foat  the  whole  pariah 
gave  notice  to  the  plaintifF  to  do  eertsin  statute  diMgr ; 
having  qeglected  to  do  it,  he  was  summoned,  and  it  dpes 
not  appear  that  even  before  the  justices  the  question  ef 
liability  was  raised*  Then  a  conviction  ensued,  followed 
up  by  a  warrant  and  distress;  and  it  appears  to  me 
that  it  is  not  competent  to  the  plaintiff  ui  this  late  st^ge 
of  the  proceedings  to  raise  and  try  the  question  of  llie 
liability  of  theoccuiuer  of  lands  in  JmcUjffe  to  contribute 
to  these  repairs.  For  some  time  I  was  disposed  to 
think  this  case  analogous  to  some  that  have  arisen  on 
the  poor  laws,  in  which  it  has  been  held,  that  if  a  person 
not  an  occupier  or  resident  within  a  ^ven  parish  be 
there  rated  to  the  relief  of  the  poor,  and  his  goods  are 
distrained  for  the  rate,  he  may  maintain  an  action  against 
the  party  levying  (a).  But  in  those  cases  there  was  an 
entire  want  of  jurisdiction.  Here  the  justice  had  ju- 
risdiction to  hear  and  decide  upon  the  complaint  of  the 
surveyor,  and  the  present  plaintiff,  as  an  occupier  of 
lands  within  the  parish,  was  prim&  fiu:ie  liable  to  the 
burden  imposed.  If  in  this  late  stage  the  question  of 
liability  could  be  raised,  it  might  be  equally  raised  after 
an  appeal  to  the  sessions  against  the  appointm^it  of 

(•)  Soe  KiehoU  y.  Walker^  Cro.  Car.  394.    MUward  v,  Caffith  2  BUuJu 
ISBL    l04AmhMly.li9fdSimm,^T.R.912. 

one 
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toe  flurvqror  ibr  tbe  whole  pftriBli,  aUfacmg^  thej  nghft  tMT* 
have  decided  that  the  appointment  was  proper,  and  one 
hallway  rate  fer  the  whole  pariih  abo  proper*  The 
UBproprieQr  of  rendering  magistrates  liaUe  to  be  sued 
finr  aodng  upon  sach  a  decision  of  the  sessions  is  aa 
additional  reason  for  holding  that  the  nonsuit  in  this 
proper. 


HouBOVD  J.  If  there  had  been  separate  snrveyors 
for  the  townships  ciAmdiffe  and  Ingleiyf  and  the  soiw 
veyor  of  Ae  latter  had  directed  work  to  be  done  in 
Amd^m  if  it  were  in  Ingfdy^  then  upon  a  complaint 
made  of  the  n^ect  to  do  it,  the  magistrate  would  have 
had  no  jaris£otion ;  and  if  he  bad  convicted  the  partf 
and  ksoed  a  warrant  to  levy  the  penalty,  he  wouM  have 
been  liable  to  an  actioui  in  the  same  mtmner  as  fer 
enfercing  the  payment  of  a  poor-rate  under  the  circum- 
stanees  mentioned  by  my  Lord  TenUrden. 

LrrrLSDALE  J,  concurred. 

Rule  refused,  (a) 


George  Butcher  against  3obx^  Butcher.       ^[S!!S? 


Nm)emberWStu 

lESPASS  for  breddng  and  entering  the  plaintiff's  A  partj  hma% 
olose^  mowing,  and  cutting  down  the  grass,  corn,  to  land  hating 

cnterody  may 

HxkA,  crops;  and  taking  and  carrying  away  the  hay,  com,  miintaia  traa- 
^nd   crops  of  the  plaintiff.      Plea,  first,  not  guilty.  ^^^^t^JI^' 
Secondly,  liberum  tenementum.    At  the  trial  before  ^f^°the 
€jarraa>  B.,  at  the  Summer  assizes  for  the  county  of  ^^2^"^ 
Sticks,  1827,  it  appeared  that  the  plaintiff  and  defendant  tochpoweir 

were 
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were  tlie  sons  of  George  Butc/icr,  who  in  1761  was  ad- 
mitted a  copyliold  tenant  to  the  close  in  cjuestion,  to 
hold  tolimtIiesaidG.J3u/c^«-,  tlie  elder,  TT.S.iJK/c/ic?-, 
hi8  second  son,  and  G.  Butcher,  the  younger,  his  eldest 
son  (the  plaintifl"),  for  the  terra  of  their  lives,  and  the 
h^es  and  life  of  the  survivors  and  survivor.     Geiuge 

Butcher,   tlie  father,   died   in  1807.      W.  S.BtMer  it- 

«--  ■  ■  .  ■-)•:■      i'ifie 

m&ined   in  possession  of  the  close  In  question,  Irom 

tfia^  time  to  January  1827,  when  he  died,  an 3  by  fcis 
wui  devised  the  close  \.o  John  Stdcher,  the  <lefendaiit, 
iiLfee,  and  appointed  him  sole  executor  of  his  niD.  The 
defendant  entered  into  possession  of  the  close  as  de- 
visee. On  the  10th  ot  March  1827,  the  plaihfitf'and 
OJS  servants  cut  die  chain  which  fastened  the  gate  of  lie 


l^d;  the  defendant  tben  ordered  4iie^pliuiBF8mfii 
to.Ieare  ti^e  t^ow.'  pa  the  Slst^o^F'^^'tE^'^^i^SSl- 
ant  mo^vied  the  ffrass  ^fpwTng  m'ifie 'cio^  nuoBil 
info  "iy,  and  afterwards  carried  i^  aWay!  tJfxni  'rats 
evidence,  it  was  contended  by  the  deKn'dknrs  ooutuel, 
^at  the  plaindff  had  not  a  sufficient  pdsse^ra  of 
the  dose  in  question  to  entitle  him  to  'diEuntaiti^'ti^ 
pass;  because  a  party  who  has  the  freehold  in  law^  but 
ti<A  the  actual  possession,  cannot  maintaiti  trespiiB^' csW. 
jDig:M-e5>a«s(B3.),  and  2  fioiTs  AhrJ&ih.  '^S^ii^ 
pii  45.'  'tJ'ere'the  deJeni^ant  continiiecCia  ^!^7  ^U^ 
Bion.  A^umtDJg  that  the  pWntiff  by  eht^nilff '^i^i^tflred 
a  concurrent  possession  with  the  ptaintiiEf,  th{iii"&'Wit 
siiticient ;  be  ought  to  have  the  exclusive  po'^£^^oh, 
iS^ocis'vl  ^od'^XaY'  On  the  other  hand,  it  wad'inll&d^ 
that  the  plaintiS'  by  entry  had  acquir^  'theTreilh'6T£'in 
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ieedf  mad  •  f^mmtimi  qmte  sbffieiaot  to  miifitain  tres-        18871 


{Nos;    The  djftindanrj  lurriiig  no  rigbt  to  dm  laodt  en-       '■;^..:'  jlt 


tefied  span  die  dorth  <rf  Ae  tenat  fiir  Itfe^  before  aiqr. 
tatwf^ihk^mvaudBder;  bewagy  tberefim^eiiiiitradery 
and  mdie  om  of  intmnon,  entry  bj  the  kgal  owneris 
tho  mmmmrj  remedj;  and  in  S'Blackd.  Cam.  176.  it 
is  aeidy  ^  aadi  an  entry  gives  a  man  seisin^  or  pots 
into  immediate  possession  him  that  hath  immediate 
ri|^  c£  fomaukm  on  the  estate,  and  thereby  males 
hua-oiMapbliairner,  and  qipaUe  of  conveying  it  /ram 
hinasif  eiAtr  bj.  descent  or  purchase,''  and  aocordin^y 
ft  is  kid  dqini  in  ^Boll's  Abr.  554.  pi.  5.,  that  if  a  man' 
be  disssiied  after  hb  re*entry,  he  may  maintain  trespass 
agiiiist  die  disseisor  finr  any  treqMss  done  by  him  since 
the  dlMffaiy  ibir  .by  his. re-entry  his  possession  is  re- 
stored from  the  beginning.    The  learned  Judge  was  of 
epUflQ  that  the  pUuntiff  had,  by  entermg  upon  the 
hmd,  'acquired  possession  sufficient  to  entitle  him  to 
maintain  trespass,  and  a  verdict  was  found  for  the 
plaintifl^  with  5/.  damages,  with  liberty  to  the  defendant 
to  move  to  set  it  aside,  and  enter  a  nonsuit 


now  moved  accordingly.    Although  the  legal 

tide  to  the  premises  was  in  the  plaintifi^  and  he  had  a 

right  to  enter,  and  by  entry  acquired  a  possession,  the 

defendant  had,  at  least,  a  concurrent  possession  with 

the  plaintiff.     Besides,  in  order  to  vest  the  possession  in 

the   plaintiff  by  entry,  that  entry  ought  to  have  been 

formal,  and  accompanied  with  a  declaration  that  he 

entered  to  assert  his  title  (a). 

(«)  zm.Com.VtAi 

Vol.  VIL  D  d  Lord 
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Ix>rd  T£NT£RDSK.  C.J.  If  be  who  has  the  rigl 
land,  enters  and  takes  possession,  be  may  mainfain  t 
pass.  It  is  not  necessary  that  the  party  who  makei 
entry  shoiad^d«fti«idial''hto>^driaio>^iU  poasoai 
it  is  sufficient,  if  he  does  any  act,  to  shew  his  inteni 
•k^tli  's«W*fite'Pb.ghed  the  WbdJ  ^IC-^^ 
tB^fbre,  tbit  liebltenaed  to  take  '^XsiMJisiati.^i"''*! 

'^fiXirtibt  X  Tamim  v.  Coi(ar{a}ii  itt  auAttKJ 
'Ai^  that  a  party  wrongfiiUy  holding  possa^^J^ 
cSiifiboft'tireatih^  rigfatfol  owner^  Hfibo  bnteh  titfWiki 
'ki''i4isp^T:  I  think  diat  a  patty  himi\  ^ 
tlie  hnii^  acquires  by  entry  the  lawAit  ^^^yiiS&IIfl 
cud  may'inaintdii trespass agabstany ]^»ei^s»cWiWi%l&tl 
in' possession  at  the  thne  of  his  i^tfy^  #h:iij^ftffl^i 
'tiniies  upon  the  land. 


'11 .:  :.■   ■  - 


(a)  7  Tt  it.  451. 


U  J)90i 
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'.  tgn  sil;  fibil  oji.'.-  ji.'  ij\     ,L  J  .'VU-i-ii/ia  i  ^  x-.x  roo^ 

•• .  .  » 

Q^WW^A  m  articles  of  agreexfxept^  wh^l^  ;t|ie  ArticU.  of 
jiainj^^fff^  to  pay  the  drft^daa^ .  a  salarjf.  of  ^ISi^^one 
35/.  per  annaniy  and  the  defendant  covenanted  not  tQ  ^ui^otib^  a 
«^  «P■fl#fff^!fs  shop  within  one  mile  of  the  plaintiff  *s,  ^fthfSbir 
Mo^Affl^.  .t|ie  plaintiff  and  d^e^dijn^wem  ^,fl^-  ^^ 

^mU  i^fif^]ffi  ^^  defendant  had  opened^  a  cbepij^t's  diitance,  and 
sl|j^,gij^^jmeinil|e  of  the  plaintiff's.  Ple^  that  be  bad  mutuaUy  bound 
l}^  9pi^^gV^  ^hop.   At  the  trial  before  Par^  J. ^(^^e  Goat-toper. 
te^^WM,^  '^^>  *^  articles  of  agreement  were  pj^  ^^^ ,  hSST" 
docedy  impressecl  with  a  stamp  of  1/.  15^.     For  the  4©-  Smapoinu^fc 
^f^AhT"^  objected,  that  the  instrument  was  to  be 
considered  as  a  bond  to  secure  the  payment  of  an  annual 
sum  of  money,  or  as  a  bond  with  a  penalty  to  secure 
the  performance  of  an  agreement,  and  in  either  case  the 
stamp  was  insufficient.    The  learned  Judge  reserved  the 
point;  and  the  plaintiff  having  obtained  a  verdict, 

IdarrycU  now  moved  to  enter  a  nonsuit,  and  renewed 
Ills  former  objection  upon  the  authority  of  AUree  v* 
.Anscomb  {a\  where  it  was  held,  that  a  bond  conditioned 
to  pay  rent,  was  a  bond  conditioned  to  pay  the  sum  to 
"which  the  rent  would  amount,  and  required  an  ad 
"valorem  stamp. 

Lord  Tenterden  C.  J.    If  you  take  this  instrument 
as  a  bond,  it  is  not  for  the  payment  of  an  annuity^  noi^ 

D  d  S  for 
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for  tb^  pitf^ixiaM}  «f,  say  certain  sum  of  money*  It  is 
not  a  bond  of  any  of  the  kinds  specified  in  the  stamp 
agabii'  act,  and  was  therefore  liable  to  a  stamp  duty  of  1/.  155. 
as  4  bosKi^  .^^  QOt'Otberv^ise  diarged«  Ifyoii  treat  it^as 
a  boii4  cofiditioQed  for  the  performance  of  agmeiqents 
contdned  in  tb^  sanielnstriunent,  the  statote  faq^reaBiy 
states  that  it  sbaU  not  be  sitbject  to  a  separate  duty. 
Taking  the  instmment  as  a  common  deedi  the  jaCamp 
was  sufficient ;  there  is  not,  thereforei  any  ground  for 
dislurbing  the  fferdict  i   <      t 

i  .'ij.'.r''.''-}  -  '^    -  RuIq rdbsed. 

'"■fl     ■■"■"•■*       ■  -•.'■•, 

jA     c:      .  .      .         •  ?     .•    t     t,, 

i  •  I       ' '         -  ... 

t 

Nb^^lOdu  ^   r!   •     :  NoWltLL  fljg-fliw^/ ROAKE.  '         * 

?■-•.     ..."    ■      . 


Inanaetioa 
fiDrmeuM  pro- 


1 ^^^  ^^ 

HpRESPASS  for  mesne  profits  of  one  undivided  moielOF 
ats,  the  plain-         of  two  water  com  mills.     Plea,  not  ffuilty.    At  the 

tiff  may  Koorer   ,  ,  ^       •' 

bgr  way  of  da-    iJjTjfil  before  Park  J.,  at  the  Summer  assizes  for  the  county 

imMriflg,  costs 

inclined  by  of  Surrey  1827,  it  appeared  that  the  plaintiff  in  the  first 
oferrorinre-  instance  had  brought  his  ejectment  in  the  Common 
inent°iii*eje!^*  Pleas,  and  that  judgment  was  there  given  for  defendant, 
Snthed^m^  and  that  that  judgment  had  been  afterwards  reversed  in 
•"*•  the  King's  Bench.     The  plaintiff  claimed  to  recover,  by 

way  of  damages,  the  costs  in  error,  and  he  proved  the 
.  amount  of  those  costs  to  be  200/.,  considering  them  as 
costs  between  attorney  and  client.  The  learned  Judge 
was  of  opinion,  that  the  costs  in  the  court  of  error  were 
part  of  the  damages  sustained  by  the  plaintiff  in  conse-* 
quence  of  his  having  been  wrongfully  kept  out  of  pos- 
iSession ;  and  the  jury  under  his  direction  found  a 
verdict  for  the  plaintiff  for  510/.,  which  included  those 
costs ;  but  liberty  was  reserved  to  the  defendant  to  move 
-:  .  to 
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Noimx 


lUE. 


to  reduce  the  damages  to  SI 02.,  if  the  Court  should  be        I827, 
of  opinion  that  the  plaintiff  Wftstibtentiltedlo-  recoTer 
the  costs  in  eri^or. 

Otimify  ooir  tnoved.«CDoMti^y,iiiUid  ^bbmkd  that 
the  plaintiff  conld  not  recoTer  costs  in'eitor  even  by^ 
mtfxtx^magea ;  and  he  cited 'iBaUT/i^6rfr(^,'**)i^i# 
y.&bpMm(J^,«to-«h6wthat  #here  ULJiidginmtf'ut  t9^ 
YBweif  the  cxrait  of  error  cannot  gtrecosts^    •      ' "  ^"'^ 

Lord  Tenterdek  C.  J.  There  can  be  no  doiibtlliil 
tb6<cihat>bf' 'error  could  not  award  costs  to  the  phuntiff. 
Bnt-the  expences  incurred  in  the  court  of  error  were 
part  of  the  damages  sustained  by  the  plainti£^  by  reason 
of  his  haying  been  wrongfully  kept  out  of  possession  by 
the  act  of  the  deftndfemt ;  and  I  think  that' the  jury  might 
reasonably  consider  the  costs  between  attorney  and 
dfeni' to'^  measure  of  the  damages*  ^ibh  ■1ii^>li^ 

'i     .•  '  "    Rttlei«lbMb     •^^-•'' 

1;      .  •  ....■!.    .;f    1)11*1 

.  ■.■-.   I)   ;.-  -.  '/p-w 
.    i!.   ]■:    *»  joiiu 

I 

.-..    ...  ;  '..'ii  U.  Jipq 
•  »     •       .-111     IO  '.yni\iU\ 
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'        J    \}u'i,A:n".\Qj  xj   jriiiiH   nrj '>  <iil:   n«  Hid  ^rij  e)(9i 


By  the  special    flE9iEid0Ql«l»tio|l  JA;  this.  j^a9QJRri|^ 

neiDonuiduin       JL 

ofadecUiratioii,  jiU  *&ikimBi.^BtitUmfSlg^^ 

^ITtbe  piaiii.  JamoTgy  7  Giilu^  JStiisaAc^lTM^ 

Siii^r^he  «U  wi<l  singular,  &c.  the  goods  and  chattel,  Sw^jflf/: 

*^brou^r  WooUbridge^  brought  her  bill  into  the  office  of  the 

tf^'offii^^  9£itblfiaeol$tetiaoii  of  ihe  Court  «f  J(.  a^^flnMIQJj 

^e  clerk  of  tUmAsOttmy  wA  ncoctioe  of  the  Mme  Cbwl^  wAfik 

the  decUnUioDs 

of  K.  B.»  AC-    MM  biU;af  of  Miejaelmas  terni»  7  €•  4%  avUclMi 

cordioff  to  the 

couneand  JUkm%,talik$m  ^otd$^'^  There  Akea  JiUow^f 
l^'lnd  filed  Aftgiwdb  «ol4  pmeoT:  pfud,  &ei,  and  i^.  tbsdtiqi 
w^l^s"^  i^9»  9Li9md  ihai  adminiiitratioft  wm  gmntaA  1 

^e'^bm^^e^  j^Uatiff  ^«t  Ifae  time  of  exhibiting  the  bill  wm  ^ 
piaiDtiffwas      fauM9trali»^    Upon  this  plea  issue  was  jwnfj 

not  admUtra- 

trix,  upon         tb^itial  before  Vaugkan  B.,  at  the  WorcesUtn  Sf> 

which  issue  was 

joined.    It  ap-  asstSMB)  18£7,  it  appeared  that  the  defendant^M 

peered  that  the  i    -       i  •  m  •    • 

defendant  was  :<SEoe9ted  m  this  cause  m  Trtntty  vacation  l&flj^j] 
tot^^  n^a  ^^^  .retomable  the  first  return  of  Michadmm 
^y'^i^e  '^'^^  wWck  was  the  7th  of  Navembef,  and,.b« 
bm^M  dcu^***  idilly  put  ia  on  the  7th  of  November^  and  justtfieA] 
▼ered  on  the      4,jih  of  November,     The  declaration  was  delivei 

20th  of  Janu^ 

anj.    The  let-  .tbe'SOth  i^  Jatiuorjf  1827.    At  the  time  of  tb0'^ 

ten  of  admi*      *    . 

nistradon  oC.tha  dedaratiou  the  defendant  was  not  a  pria9p(i 
onUifTothof  ^^*M  ocntepded^  that  as  by  the  practice  of  ih^.Qc 
HeidC'^at,       '^  Qould  UfQt  be  filed  in  vacation  as  of  the  pre 

upon  the  issue 

joined,  the  verdict  was  properly  found  for  the  plaintiff*,  the  latter  having  been  admii 

M  the  time  when  the  bill  was  exhibited* 
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tetiBf  agaiiurt  a  pur^  unlets  he  was  a  prisoner  or  an       189% 
attomqrt  the  bill  in  this  case  must  be  considered  to 
hare  been  filed  in  Midadmas  term,  and  if  that  were  so» 

thena(te<pM9itfff  «lilieitwm#fi^4^d^^  ^»bs 

not  adonniirtiMM  ^i]l^^ii^BflMA^9rm^^^^  of  qunion 
that  it  was  made  oat  in  e? idence  that  tlie  plaintiff  was 
Ml JhnirtHiiifltii? twttfai»  Ihaia  whiit  thte  ibiUi<wii>-^MHfflffi 
iAM^tUMriididi^'jlu^  Uytttdrfi^  the 

tMH4^4if|(MH^edt4ibek^«k>^  t^^  iOriumiia 

dlMISr^^tteNtbili^^^'^^'-^ '  •  '^»'  r  !;'mii;  ^•'.*  .j/o  tn^u-^^iu^  ^ma  lis 
"ti^^UiSfb  ^  i^jiii**  Jill  .«?  .    fj.     i>**  uiuuduJ  .'i!:^uitb^oi.. U 

>^  Oidij|M*4i(^riio¥edlhra«^ 
Mfr  Mi^W4^rMcbtei>Mhtb)ted  th«4Mt  Attf^o&Hfiebuik 
i(l^>iifUilr>idhd<BOt  dn  thtt  90tk>of  JhiMAir^  wUm'  krams 
ftWii^Lfc jUKJithtfii^cfe  of  the  cUfkof  tkmj4^danMok^ 
tilfr^<flitttf  bi^  sb^  then  the  issae  ought  to  hiiM'j|bieeiii>>!ii  • 
iikttSA  fttt'^'fba  defendant,  for  by  the  practice  of  the 
4bitli|*  atMDicaa  bo  filed  in  the  vasation  aaoT  ^flio^jlhh 
4>ai^ttg  tonny 'oaly^agaittfitaprisotier  ia  tha'actunlcDHa%       ; 
^tb^lMiPshaHoitagainst  ail  attorney;   Hero  the  deimd* 
jiWlMt  nehher  ^'prisoner  in  the  custody>ofltbe/mardiii^ 
wS^  ^atlMiieyj    Tbe  }M,  therefora^  ^tas  dotieidMbiMd'  qr ;  i     . 
agdiilMk<tho  kleftndatit  m  the  ^Oth  of  Jamof^  b«»«s^^^'^'  ' 


!■■'(■'       • 


tihH 


aftite<fel^li8o  and  oodspation,  the  rent  becaiAe  4ie^^te  ''.I; 
-4ll^i«lkpdP<j4^  the  writ  was  soed  out  oa  tba4Aii«r'^' 
i^fiftft^  vij^dees*  not  appear  disdnctly^  whetheir  tfte  llfMst 
Wtti^iiefere  <or'irfter  Ae  tent  became  due,  but' ^Mimbly    « 
it  was'toot  tfU  aftctn  -  There  it  was  held  tbiad  k'^rwIiluB^ 


aim:  ib  pM9e  a  cause  of  action  bisfore  >lhe'MH>  fihfd^  i 
tbbiigll'<aftei^  the  writ  was  sued'  dut    ^te  AfeMMUsdyiOr^ 


•JU" 


(a)  7  r.  7?.  4. 

D  d  4  Westgarth 


w< 


no§  ::  CASES  IK  MICHAELMAS  TEAM  : 

I897L  WatgatA  (tfV^ihibMlsnh^fQMi  fi»fgwdK^|Hil4Dibe  bill 
was  filed  on  the  day  sabseqoenlldo  Ae  cd^iMnfiaBiofiidH 
credit  but  the  writ  was  issued  before ;  the  bill  was  eih 
^irtedqcf^lte  I»mi»e'4du0h,  tbo^writkfwol  refiiiiiaMiipa  It 
imsJHd4<tbafotlMi^l^aio^^  Bnl 

•>bi)I».dD]B4he  pmdice^  tf  dib  €oiiiit,jMay4w/stiocUlf  ed^ 
lilfed  b£;tag!(t«by>iAii  tte  tei»a  of'whieb/lAiewjnkiitflMnifa 
flitte|Dbiii(itJbBniiot  iMKentilkd.t)f  aiiyiiliqf  ^^^  iht^ieiBitt 
aihfiiidtb.0f4b«lpla]iMff  imiMt  be  porfectfiaiftkitMpDaital 
which  thetid^daniion  is  entitled.  Thereib  indidiaclHii 
betwseOiaiiiexeeiitof  and  an  administralori; 'thecfeanat 
ddUies  HJBiir^htiifinQinrtheiwfll^  aod'majp'CdBiHiteafaab 
action  before  probate^  but  an  administrator  deiiiteJfii 
right  from  the  ordinary.  Before  administratkiL  is 
granted  he  lias-iDQ  right. iiriiatev^  andQanDafei 


Lord  Temterden  C.  J.  At  Nisi  Prius  the  Judge 
can  only  look  at  the  record,  and  direct  the  jury  to  deter« 
mine  the  issue  joined  upon  that  record  according  to  the 
evidence.  The  plea  in  this  case  is,  that  the  jplaintifl^  at 
tbft  tima  €#>  exhibiting  her  bill  was  hot  wtittMMk^iA. 
It^l^jearftiiroia  the  record  that  the  bill  was  esdiibitea  on 
tbe)£(Hiiof  JanMry.  It  was  proved,  that  thelpUdaliS 
IMB JidmuiifltBatrix  on  the  gOth- of  JbmMr^i';ThiBftflM 
'tpibetriedyrtlittEefon^  was,  whether  on  the.gOtfaf«6f  iBtji 
ory/lhere  ma  ^a  good:  administration.  It^was  ■  no  pafHioi 
thci  diiljf  of  the  Jikdge  or  jury  at  Nisi  FtkiS'taiietaBmfioi 
wiMher.  the  intt  had  been  so  exhibited  ieu^cording  ^tBe 
vegnfiu-ipvaclioe  of  the  court.  If  it  were  contrarjpUrdMil 
inraciiee  Mat  entitle'.<lhe  bill  as  of  the  preceding  iterm^  41m 

(fl)  AEaitt*J5, 

•   *'  defendant 


I  I. 
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defi5nRdtti|)bi%lii>w;|iMt  wyred'>to«0triiskb)lliB4|^Mial       t3»7^ 
■itoiioi  ■ndiiwribr  idtegbitKntf^r^^^ui:  ^^ci)  ^di  no  Jj^lil  ^w 

^U9  iUtW  lild  drfj    ;dloij*:i  bt^Uiicii  8fifr  )JIW  uJj  ^ild    ^lU)i>ia 

tbtt  j(lfaind4^^iifa\|almUii0tnk^  Hiei^linKat^diiKbtitiitiioft 
teiMidiiiixiv^tat|ttMidib«eil>foi^  IU#  therckfit]Ddalui>ttiii 
iim^kmk  nii^  Wbethar^ai'^lMntiim  JofMsxihibilid^tii&i 
faUhilteipltiiltiffj^hw^  adtoflMtfliilrix^iqNdw'tfattijUHiU^ 
frfltwiiuMiibieediidn  the' 5K»h  •fil4/bmtt^^,^alld  at3^^ 
tknBicibed)il|dDliff  i  <«ri»  i  liadotibtedly  adoHaialBatnwit^l 
ifaiidq^dHonArQ^dieJ'VicrciiijMNnEtt  pinperljr^^Bdl  fovilhii 

uffiHkoBoifiiiHid'lMTiUBDiuuB  jBu;coiMaiTed«  Hi  i>tij(irng 

-x*))9b  oiyiiJ!  tnlj  ity   t  )»•> ;  .i'.'..  \^-  .••'.   .'^  ;i«^.oi  vino  obo 

idj  €j)  vfi'biov^cte'«gYw^5if  Lady-Akto^      '-^^  »'""» 

joiKilirii4wiiniipdti  ^At  the^triarbe&r0«Iil>rd>3)«|ll0#i  MippHedfart]^ 
Omiiflq  J^l)ati(the'i>iiif{^  sitttogs  after  >!7>m%)tetib  ^^Sd^^^„e. 
16«r,^iapp4;md^  &ab  dto^actiba  was  biKMtglM^tisaiMC  S.^'E^ 
lbeiAdfaQdtotit|i«i^  oad^^^fae  idv^iitiuhmiiiJa^^ttiiiiiiiif  bad  paid  moiMj 

"  for  certain 

teitipHpyfita  feebve^itii^  priee  of  good$  ^ddj^andt^oiffe  *barf8>  «nd 

fcceivsQ  a  obf* 

aoAnmkldrialflk'ifiBi^ijhcid  by  tbe  plaintiff  ibntlte  wodcin^  tificate  that  she 
oflthg  fniae.' 'Th&plaintiff 'Iiims8ir,iwbeili<h(Vifi^^        of  thoM shares; 
AdAgoods^  iiad  no  icnowledge  o61j$d:y^JfMk>9^^^iAKf0^  ^knowied^ 
hdkdaivi  ?Iliappearsd  tliat  sbe  bod  spekeniand^wiiMflKitxf  ^|^oid^:^ 

but  no  assign* 
mcnt  of  any  interest  in  the  mine  had  been  made  to  her :  Held^  that  the  action  could  not 
be  maintained* 


'  1   • .     ♦ 


herself) 
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Vi«y 


18S7.  herid^ .  h  pnT^t^igltet^tad  toeiety^  at4ieing  mm  ;  bnl 
abeaievcriigiiedatijr'dfe^^^  £he»had|)ai&btede|iQMli 
on  Iwr  fhares^  and  i»dcraoevred  acfrtificdt6»  in^ibcr  M» 
Imnbg  famirtW«/ Wheid  CoBcDtd  Olii  .mkuk^sGl^i^ 
MnaO'Compai^y'No;  l^S^  Thcs^irenta-^eMii]^  Aift 
tfaft  VisocmntAss  Dowagen  ./^nun.  iarthe  tpmpisei^^ilfiiiJba 
sliare  or  nimbcr  1  SB*j  btiiig  obo  t  share  lofilhooWIibii 
Ckmcofd  iftiiMi  situate' in  the  >  parish  .of  iftgfHferin»<m<irt 
oaiMitj  o£€bmao/J^  and  that  har mmieibidaljregistdnft 
iaillMi  aci-book  of  the  said  miller  •ari3}eet>to»ftBonri08| 
rcgnhtionsi  and  ordere  of  the  said  roompany^  luufelfaat 
the  said  Viaooontest  Dowager  Jnrnnfh&r  e9Bcetrtte%(aidk 
ttioistmlora^  ttid  assignsi  are  ^atitled  tooths  pip^fand 
advantages  of  such  share.  —  By  order  ofilhe  'ilipriutiiii^ 
i|9  witness  mj  handi  Uiis  14th  isy  otJantjdmiiUB  ^fSat 
qS  onr 'Lord  1832.  Christopher  Vaux^  secretary  rtottUe 
said  mine."  The  mine,  at  one  time,  belbre  tbe.^ropiDBBl 
to  fi>rm  a  company,  had  been  in  die  hands  <^ohe  Thmmmi 
but  it  did  not  appear  distinctly  in  what  character  ^he 
actedi  or  that  any  interest  had  been  transferrod  from  him 
to  the  company*  The  Attorney-General  for  the  defend- 
aati  <m  these  £u:ts  contended,  that  the  defendant  %ai  liot 
liable^  He  admitted  there  was  some  evidence  te'  shew, 
Ihstt  at  one  time  she  considered  herself  liaUe;  bat  tliJi^gh 
that  BUght  be  prim&  facie  evidence  againsther^  (it  owdd 
npttmake  her  so,  if,  on  the  other  &ets,  she  was  noU'ffiha 
never  became  known  as  a  partner,  nor  wns  sbcoMfin 
fiict,  for  she  never  had  any  assignment  made  .to'her>of 
the  partnership  propertj^  noc  did  she  sign  any  deed^  so 
as  to  bring  this  within  the  case  of  hwider ^^K0nkafm{a\* 
The  utmost  she  can  have  is  aright  in  equtt^rtooaUtibr 

■'rt  an 
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m  nfmgmnmt^*  of ^tli^^{wtiitt«Up*  '^^  hut  util       1817; 

<^ll  ifiitor»  Ja/Hib  ate,  tluit  Om^  pUatiff- did /n^ 
•ctiidUyigm'fcnditio  Ladji 

Wd  4ief«lif ^oul'tc^  the  wcnld  as  a^  ^aitiltfw    I^  tbttNk 
fctifeyitwAtsrtiaigqiAk^aliecMi  only  be  «o  caillieigfioaiia 
Ibiittihp  V  iMaUy  intarested;  end  na  ndatBiktn^at/pjfm\ 
(Man  €thm  cmn  that  she  wet  to  would  nudieher  Udble^ 
imlMliiiitfnBoe'Coniiniiiiicated  to  Che  pUdmiff  soi-eeito 
mUeuiiitmu  f£b9  peitnenhip,  if  enjv  i*  not^triodym 
tndkl^partiiership ;  it  ie one  fonned  far  dieperpoei ef 
wufiiiigla  mine,  a  species  of  real  estate,  and  the  plain- 
iaVB  ebdiBis  iinr  labour  and  goods  employed  ua  woiUn^ 
ibAtiiuam?  Am  ifltorest  in  a  real  estate  can  only  past  by 
11  lull  I  fiiiwialitiea;  and  it  is  dear  that  the  cerrifirsHe 
asa^Ml:  suffictont  to  pass  i^  nor  would  the  registration  in 
tbe'art»fao<ik  of  the  company,  as  mentioned  in  thttn^ 
•fen  if  it  were  made,  of  which  there  ia  no  proo^  be  sou 
Is  4i^e^  then,  any  evidence  from  which  you  can  eon* 
ciede  #iat  Lady  .ifasoig  ever  had  any  interest  in  the  miMi 
eont^yed   to  her?   The  history  of  the  mine  is*  Mt 
esplaised;  but  it  appears  that  one  Tkamds  bid 
tthing^eo  do  with  it  in  1892  before  thecompaasy  wee 
thought  io^  and  we  hear  of  no  one  else.    It  is  not  pre- 
tettdkd  'that  Lady  Anson  derived  any  interest  from  any 
ooeiilee,  andit  as  not  dear,  even,  that  he  had  any.    If 
he  IukI'  noney  he  oeuld  communicate  none :  if  he  had 
any^  Lady  Anson  would  be  liable  or  not,  as  he  had 
tuansmitted  it  to  her  or  not    His  name  is  not  on  the 

(«)  See  I  Mfoody  4:  Malkm,  99. 

certificates ; 


/■(If^^wt 
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I'M?*  certificates ;  they  do  not  profess  to  *  pass  any  thing  frolK 
himv  MMr<  'to  make  Mm'  accoiintable^  fef  tife  tridney Jpdd 

48!^»^  upoti'.  diem,^  or  fi>r  Uie^  profitsr '  hridMhfg;  fVMi  tlb^^ttihie. 
Otn9Ctor»aite  mentioned^  but  he  is'not  she#n  ttr'bcf  one 
of  them,  iyrki  any  ifray  connected  withtheife,  '"Thtetfef^ 
tificates^  therefore^  which  clearly 'do  not  ih^A^M^eiVii 
pass  'any  interest^'  seem  not  even'tofttni!sh'ai!]^^feffthS^9M 
that  an  interest  had  passed  from  Thomasybr  4^^6111  ilHy 
cme  else' to  Lady v^tf^biAm (a).  The  qnei^on  whh^  ')kHi 
have-to^  oomider  is,  whether  it  is  made'ont  to^6tir 
satb&ction  that  Lady  ^^nson  had  any  interest  iif^  fife 
roin^  ?  I  think  it  is  not."  The  plaintiff's.  cdtm^ilK«ti 
elected  to  be^noiMaited.  .      .    v «    i-sn ^  i 

■  '1?. 'Pollock  now.  moTed  to  sef^aside  the  'tionrtiit*''^lt 
was*  not 'Necessary  to  shew  that  any  fbrmal  coWtefyalMde 
was 'executed  in  order  to  rest  in  the  defendant  ^iMI^Sk 
terest^in  the  mine;  for  the  parties  engi^^  m'^'tU^ 
uitdettaking  -  may  have  worked  under  a  license,-  and 
without  having  any  legal  interest  in  the  soil, Do^  dem. 
-Hardey  v.  Wood  (&)•  It  was  sufficient,  therefore,  to  shew 
that  the  defendant  had  agreed  to  participate  in  the  pro- 
fits of  working  the  mine.  Now  there  was  evidence  to 
shew  that  the  defendant  had  entered  into  an  undertaking 
with,  others  working  the  roine^  to  participate  with -them 
in  t^e  profits  of  the  mine.  She  had  purchased  shtere^ 
and  had  spoken  of.  those  shares.  That  is  evidence 
'  against  her  that  she  had  an  interest  in  the  working  of  tlie 
mine;j  and  ifso,  then  the  articles  were  supplied  fotf^  her 
b€B9efit»  J 

(a)  See  this  case  reported  in  1  Moodif  j*  ilf  .  N.  P«  C  96. 
{h)  2B.^A,  724, 

, Lord 
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r  XoiidtT:WEm0£KC.J.vXbeplaiQtiffat4betiin#wben 
hc^^n^ipUed  1J19  -  goodsy.  did  not  kimw  ^bat  the>d€|feiidai|t 
eit)iei^' hud  Olr. thought  ^he  had  aoyrintaneatiiatheiniiiej 
Ui^'didnot^.theareiore,  supply^.tba  goods  ..or  herccediti 
T4w.)fikMfPfher  .having  thought  that  >^e;  had  snob  ao; 
isii/mutt  that  being  wholly  unknowa  to.tbepkindff  at  tba. 
tima  <i¥ji)0n  he  supplied  the  goodi,  will  not..iiurh»  hec 
liable  fiyi?  ithose  goods.  Her  having  expressed  an  opinkm 
thatabatwpa.so^  might  be  prima  &cie  evi4eiice  that,  she 
had  an  iotiv^PSt;  but  the  other  facts,  ia  the  case-abeisr 
that)  aba  li^^iot  any  interest.  She  thought  she  had.aa. 
interest  because  she  had  paid  her.  deposits  and  recmed 
the  certificates,  but  those  certificates  pass  no  interest 
whatever^;  .It  did  not  appear  who  the  directors  w^'e^ 
or  .that  they  had  any  authority,  to  issue  such  certifioatfiSv 
Tbe  defendantf  therefore,  had  no  interest  in  this^mine^ 
and  tia  not  liablein.  this,  action. 

.  Bulerefiised« 


...■  .'., 


.        V  .1 


I.  .« 


'  The  King  against  Knight  and  Others.'         ISl  ijuu 

JNDICTMENT  charged,  tharthc  defendant^  witfc  ^|J^«t^ 
force  and  arms  wronefully  did  stock  up  and  remove,*  defendant*  re- 

*^       "^  moved  a  cul- 

^&Ci  the  gravel,  soil,  and  rubbish  then  being  upon  and  Tertinthepa- 

risb  of  s»  op- 
over  k  certain  brick  culvert,  for  the  convenience?  of  hfe'  p^ite  to  a 

*         ,       1.  «.  .  1       .   »  • ..       ^^  .mill  there,  in  • 

inqesty's    liege    subjects,    passing  *  therealong   ih  tn^  highway  there, 

parish  i>(  StttdliSTf J  in  the  county  of  JV{grmck;  cppositeW  ^  ^"?  HeW,* 

a  certain  mill  there  called  Sludley  Mill,  in  a  cWiaSh  ^t^'ofTuJ- 

xing^s  common  highway  there,  leading  from  Siudley  in  ™^^*Jj*** 

the  said  county,  to  Henletj  in  Ardcttj  in  the  same  county*  peared  that  Uie 

^^,^  ^  ^  culvertremoYed 

^The  defendants  having  been  convicted,  was  in  tiie  p». 

>  rish  of  S* 

".    .  .  Denman 


TliiMtts 
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iM3.  .  JignmaminMifjmmkd  to  anrcM;  ifa*  judgmditi  fm  the 
gRMml^^hftt  itdid  not  diitmdtly nfipear 41^^ Iteitei 
of  dbe  ihdictmciit  diat  the  road  ^bstraottid  wa»  tt  flit 
parUh  9S  SHiile^  and  he  rdkd  upon  Jfejiv/<jMMiiifli 
l^(«).  There  the  indictment  was  agiTuM  thiir  pMrii 
for  not  repairing  a  road  lendmg  from  the  fteriAftlftfib^ 
ie^  tvirards  and  onto  the  parish  of  Qmriit^affg  afld-it 
aw  held,  that  that  allegation  excluded  GmMigii^^tbA^ 
consequently^  that  the  indictment  tma  bad;  and  ttuir  it 
was  not  aided  by  a  subsequent  aHegAdodf  that  a  eeitain 
part  <f  the  said  highway,  situate  in  QemliMga^'m^iBL 
deeiy;  The  decision  was  founded  upon  M'^'^dii^ 
thority  in  2  BolPt  Jbr.  IndictmerU  (M)  pi;  19^  vIlM  it 
is  said,  that  if  ^  is  indicted  for  stopping  up  a  wqr  at 
IX  leadfaig  firom  D.  to  &,  it  is  not  good,  becanfo  k^oes 
not  allele  the  way  to  be  in  D.j  but  from  D.^  Whicfr-te- 
dudes  the  vill;  and  in  Mich.  21  Car*  2.  radb  an*  Mdki* 
Mint  was  quashed.  [Lord  Tenierden  C.  J.  I  'MdHbi 
whether  that  ought  to  have  been  considered  an  antho- 
rity;  for  the  indictment  may  have  been  quashed  in 
order  to  prevent  any  question  arising.]  In  Hatmmmd 
Tr  Breoier  (&)  the  words  from  and  to  in  a  tum|)3d^  act 
were  held  to  be  exdusive*  ' -^ 

Lord  Temtbrdek  C.  J.  The  indictment  in  12^  ▼. 
Gxaidii^ajf  (c)  differed  essentially  from  that  in  the  ^^Ifep 
!  atnt  case.  It  sbited  that  there  was  and  yet  is  a  ibdoSliioo 
and  ancient  Idng^e  highway,  leading  from  the  jpteiA  d 
JJoti^i  towards  and  unto  llie  parish  of  GomZiii^^  Heie 
the  indictment  charges,  ^  that  the  defendahts  stdiSMi 
up  and  removed  the  gravel,  &c  then  b^iig  upon  and 

J^\  5  r.  Jl.  ^1^  (6)  1  Butt.  576.  (c)  5  T.JSU  t\W. 

oyet 
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QV^f#  9PHllMBii>ridkiculwPty  for  the^conveBttnee  of  his       IStT* 
^^ifHf^^  U|9g^  .subj^cta  pawQg  thertalong  innlhei  pniih 
of  Sifitdi^  opposite  to  a  certain  mill  tbece^  called  Stud" 
Z^^y9l% .  iii^  VI  eevtw  klog^t.  common  highway  ibtfe, 
laa^ipg  ifipoi9<j$SM^  to  Henley  in  Jrden"     If  we  ware 
to  ^oii^tniQ  the,  words  to  and  Jrom  as  exclusive  in  this 
casfii  Mfo  j^uld  make  the  allegation  incoosisteot  and 
inyi^sihle^  which  otherwise  is  perfectly  consistent  and 
sei|9ible. .  In  oommon  parlance,  the  words  leading  Jrom 
ajBfp^  include  as  well  as  exclude  that  place;  and  at 
pB|pmj(i^B9gr  mind  is  not  satisfied  widi  the  decision  of 
thef.Coip^  in  the  case  of  JBar  v.  Gamlingity,  that  the 
wordB^j^tw*  and  ft?  are  necessarily  exclusive. 

S^YiSY  Jv    The  ol^ection  in  Eesc  v.  Gamlingay  was, 
tbi^f  it^did  not  distincdy  appear  on  the  face  of  the  in- 
dic^ent  that  any  part  of  the  road  was  in-  the  parish 
indicted.     The  indictment  charged  that  there  was  and 
ia  a  common  highway  leading  from  the  parish  of  HaUey 
towaids  and  unto  the  parish  of  Gandingay,     That  alle- 
gation did  not  import  that  any  part  of  the  highway  was 
ia  tfae  parish  of  Gandingm/.     The  subsequent  alle^tibn 
that  a  certain  part  of  the  same  common,  highw&y,  &c. 
situate  in  GamUngcn/,  was  in  decay,  did  not  go  further, 
fix  it  referred  to  the  highway  mentioned  in-  the  fatrmer 
^Ifeg^tion.   Lord  Kenyan  there  lamented  that  die  Cokrt 
i!raat}H9der  the  necessity  of  coming  to  the  decision  wl»ch 
tl^^f^  in  that  case.    Here  we  are  retieved-  from  Aat 
i[|ffesi^,,  becavse  in  this  case  there,  is  a  distinct  alllsga^ 
j^ipf^^hat  thejonisance  was  committed  ia  the^paridbf:of 
Studlq/i    /^he=  words   kadingjrom  Siudl^  -  tf  Hef^ 
would  prim&  facie  import  that  it  was  in  a  highway  lead- 
-ing  fittait  ia  till  m  the  parish,  and,  thearefbr^,  rMst  be 

considered 
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l«t7.i      oaMidowA  mm.  Ui^my  hmiimg  fnm  a  vtt  «  ftanm* 
_   ^  ■  .    aimte  u.die  pwiih  tB  aaolhar  nboa. 

Din  T—  -  *^  r.  . 

HoLROTD  and  Littledaub  Js.  ooncnrcd. 

Rak 


^Mr  13UK  Sutton  flgrww/  Toombb. 

te^^S^        A  SSUMPSIT  upon  a  promissory  noCe^  bearii^  date 
sum  of  moocT^  .       the  l$th  November  1818,  by  which  the  rlaftnrlal 

with  a  lNuiktr»  '' 

•odreoriTcda    promised  to  pay  ten  days  after  siirht  thereof  to  the 

note,  bj  which       ,  .     ,^  ,  ,  ^  .,    .  . 

the  buiktr  pro-  plaintiff  or  order,  the  sum  ot  2502.  with  mteresty  al  the 

the  prindiMaac  Hite  of  two  and  a  half  per  cent  per  annum  .to  the  4iJ 

^thraeptf^  of  acceptance.    Second  count,  on  a  similar  note^  pigr- 

to^^dM^  able  with  three  per  cent  interest.     Counts  for  QMHMgr 

Tbe^bm^  leot,  &&    Plea,  non  assumpsit.     At  the  trial  befiMne 

ptid  interest  on  jBgg^  Q.  J.  at  the  Summer  assizes  for  the  county  of 

the  note,  hot 

at  the  same        Hatits  1827,  the  following  appeared  to  bethe&ctsof 

time  told  the  **     '^'^ 

customer,  that    the  case.    In  November  1813  the  defendant  carried  on 
in  future,  paj    business  as  a  banker  at  Southampton^  in 


anda  hair  par'    ^^^^  ^^^  persons,    named    Trim    and   KdUm.     The 

hU  p^<i*      plainUff  on  the  2Sd  Naoember  1813  deposited  250^*  at 

altered  the  ^^  bank,  and  at  the  same  time  received  the  not^.  de- 
terms  of  the 

note  by  striking  cUred  on,  which  purported  to  bear  interest  at  the  rate 

out  three  and 

inserting  two  of  three  per  cent  per  annum  to  the  day  of  aooeptanoOi 
Held,  first.        The  clerk  to  the  bankers,   who  received  the  moMj» 

that  the  word  -«     i  i         i  •  t  % 

«  acceptance"  provcd  that  the  deposit  was  made  on  the  terms  con* 
an?  tbilut  need  '.^Q^  in  the  note.  In  1819  the  defendant  retired  horn 
Siematef^  *«  fi^m,  and  was  succeeded  by  one  Priiqhard^  who 

acceptance; 

secondlji  that  the  payment  of  interest  was  eridenco  to  shew  that  a  principal  iom  waa  dkie, 

and  that  the  note  was  admissible  in  e? ideoce  to  shew  the  terms  on  which  the  depoiii  vat 

made. 

continued 
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tcmtffaned  iBe 'l)usinesf  in'  piEirtnershlp  witti  TWm  "and       1827. 
KdUm  till   1828,   when   Trim   died,   aind  then  witb 
Kdlam  alone^  who  afterwards  died  insolvent.    On  the 
1 4th  oiMay  IVi^  the  plaintiff  demanded  payment  of 
tlielftteresTdue  on  the  note,  and  the  same  was  paid  up 
to  Naotmber  1824,  by  desire  of  the  defendant.   -But 
Priichard  then  told  the  plaintiff  that  no  more  than  two 
and  a  half  per  cent,  woald  be  paid  in  future,  and 
in    the  pUuntiff's  presence  he  altered   the  note,    by 
striMng  out  ihree^  and  inserting  tvoo  and  a  halff  and 
then,  itiuumed  the  note  to  the  plaintiffi    In  Jawuiry 
1887  payment  of  the  principal  was  demanded  of  the  de» 
'fenqant^  and  interest  at  three  per  cent,  and  also^  two 
and^a  half  per  cent    The  defendant  requested  that  the 
note  should  be  left  for  a  day,  which  he  stated  to  be  tba 
usual  course,  and  said  that  unless  it  was  so  left  he 
'w6uid  hare  nothing  to  do  with  it    The  person  who 
demanded  payment  offered  to  read  the  note  to  tha 
defendant,  but  refused  to  part  with  the  possession  of 
it     Upon  this  evidence  it  was  contended  by  the  de- 
fendant's counsel,  first,  that  the  plaintiff  could  not  re* 
cover  the  principal,  because  the  note  had  not  been  left 
or  presented  for  acceptance,  nor  had  any  acceptance 
been  required  or  given,  although  it  appeared  clearly 
from  the  circumstance  of  the  interest  being  made  pay- 
able to  the  day  of  acceptance,  that  the  parties  contem- 
plated tAat  an  acceptance  should  be  given  or  demanded. 

Secondly,  that  the  note  having  been  altered  in  a  sub- 

-■■'•■.  •      ■        ■ 

stantial  part  with  the  consent  of  the  holder,  was  not 
admissible  without  a  new  stamp.  The  Lord  Chief 
Jaatice  overruled  the  objections,  and  a  verdict  was  found 
Ibr  the 


Vol.  VII.  Ee  CRfVil- 
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1897*  C.  F^  Williams  now  moved  for  a  new  triaL    He  coq- 

■  tended,  first,  that  it  was  clear  that  the  parties  intaaded 

ii§amti  that  the  promissory  note  should  be  left  for  aaoeptune 
jn  the  same  manner  as  a  bill  of  exchange  wai*  C^ord 
Tenterden  CJ.  I  should  be  sorry  to  aup|Miaa  tbul 
4>ankers  by  the  word  acceptance  as  used  iQ  this  oota 
meant  that  sort  of  acceptance  which  is  requited  ia  ••bill 
:of  exchange.  I  think  the  term  aoeq^tanoe,  aa  need  ia 
this  note,  meant  sight.]  Secondly,  die  nota  waa  not 
admissible  in  evidence  at  all  for  want  of  a  new  stamps 
and  the  terras  upon  which  the  money  waa  dapo^tsd 
could  only  be  collected  from  the  notet  The  plaintiff  bgr 
.consenting  to  the  alteration,  made  it  a  new  inslynwientj 
and  therefore  it  waa  not  admissible  in  evidenqe^.  JBflggi 
y.  AOmdi  (a),  and  Rex  v.  GiUson  (b). 

Lord  Tjenterden  C.  J.  I  am  of  opinion  that  the 
plaindff  could  not  recover  by  force  of  the  instrument 
itself;  but,  taking  the  whole  evidence  together,  I  think 
he  might  recover  on  the  count  for  money  lent.  There 
was  proof  of  a  deposit  of  money  and  a  promise  to  pay 
that  money  on  certain  terms  contained  in  a. paper  in 
the  form  of  a  promissory  note.  That  paper  waa  pro- 
duced. It  contained  the  terms  on  which  the  ny>aey 
.waa  deposited,  and  it  had  a  stamp  required  finr  a 
promissory  note  of  that  amount.  Some  years  after- 
wards the  plaintiff  consented  that  an  alteration  for  the 
benefit  of  the  defendant  should  be  made  in  the  terms 
of  tlie  instrument.  The  effisct  of  that  alteratioa  was 
not  to  make  it  a  security  for  the  principal  and  two  aad 
a  half  per  cent,  interest,  but  to  render  it  wholly  invalid 

(«)  15  Bati,  €01.  (b)  1  Tauni,  9S. 

as 
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to  a  Mcotilf.  But  akbough  the  InstrulDent  therd^j  X9V>* 
becHBM  vbid  as  a  security,  yet  the  original  loan  Was 
aal  destroyed ;  laor  were  the  teroM  on  whicfa  that 
leM  was  ajMida  retidmed  void.  It  wiis  ctrntended  that 
dUr  idteraimi  not  oirfy  made  the  aecurity  void,  but  thM 
it  eatio^hed  the  debt  I  think  it  did  not,  and  thuit 
Irwas  cempeient  to  the  pUntiff  to  give  the  paper  ia 
Uiftkanu'to  prove  the  tenns  on  which  the  money  was 

'Iv'JI*-*''  • 

•  t 

BavUT^.  It  was  proved  that  tnterest  was  paiit; 
4hi(t  liMP#ed  that  there  was  a  loan  of  taon^;  fhe  seibr 
aifaajyt-^teration  in  ike  tiote  aveid^  the  securirf,  \m 
tlie\debt  was  creaited  by  the  loan.  In  lilce  manner,  t^kteg 
an  usurious  security  fbr  a  pre-*exiHting  debt  does  not  avoid 
the  debt,  but  tlie  security  is  void.  Mason  y.  AUy^a). 

r,d\;  Rule  refused. 

'  (a)  SSaSc  990. 


MiLBURK  against  Codd  and  Another.  Tkunda^, 

JVbi*mA«r  !5Uu 

T MIS  Was  sta  action  brought  by  the  plaintiff  as  an  A^uktMom^, 
^  1  ^  1  •    t  -ii        A        ■       *nd  B.  and  C. 

'aCHtmey  to  reeover  the  amount  of  hia  bill.    At  the  had  been  men- 
tijal  iiefiire  Lord   Tentenkn  C  J.  at  the  MidMewc  ing  oompeo j. 
Mtiings  in  7W#%  term  1827}  the  foUowUig  appeared  iJ^^^H^ 
to  he  the  facts  of  the  case.    The  plaintiff  tfnd  the  de-  ^p?"^'  ^• 

^  and  C.  were 

f^dants  •  bad  been  members  of  the  London  Ciirriers  •*»«*  ^  ^'^' 

tonof  thecon- 

CSonpiRliy^    which  was    dissolved    on    the   5d    of   May  pany,  and  re- 
tained A.  to 
*  .        '  r  defend  theac- 

'^ona,  and  in  the  course  of  making  that  defence  a  bill  of  costs  was  incurred :  Held,  tlua  A,» 
aa  a  member  of  the  company,  being  jointly  liable  to  contribute  to  the  expenoe  of  defending 
%bose  actions,  coold  not  roaiotain  any  action  ogainst  B*  and  C*  for  his  bill  of  costs. 

£  e  2  1826. 
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1827.  1826.  The  defendants  being  afterwards  sued  by  several 
of  the  creditors  of  the  company,  employed  the  plaintiff 
to  defend  the  actions,  and  the  bill  of  costs  in  qaestioa 
was  incurred.  It  was  objected  by  the  defendants  diat 
the  action  was  not  niaintainable,  inasmuch  as  the  plain- 
tiff and  defendants,  as  copartners,  were  joindy  liable  fiir 
the  sums  for  which  the  defendants  had  been  sued,  and 
one  partner  could  not  maintain  an  action  against  his 
copartners  for  work  and  labour  performed,  or  money 
expended  on  account  of  the  partnership,  and  Holmes  v. 
'jttiggins{A)  was  cited.  The  Lord  Chief  Justice  over- 
ruled the  objecdon,  and  a  verdict  was  found  for  dii 
plaindff.  A  rule  nisi  having  been  obtained  for  a  new 
trial, 

Denman  C«  S.  now  shewed  cause.  This  case  u  dlsthi- 
guishable  from  Holmes  v.  Higgins,  because  the  contract 
between  the  plaintiff  and  defendants  was  made^  and 
the  retainer  was  given,  after  the  company  had  been 
dissolved,  and  consequendy  after  the  plaintiff  and  de« 
fendants  had  ceased  to  be  partners. 

J.  TFtUiams  and  Goulbum  contriu  The  plaintiff  and 
defendants  were  copartners.  The  business  was  ddde 
for  the  defendants  as  partners.  The  plaintiff  (as  a 
partner)  was  liable  to  contribute  to  those  expenoes, 
and  if  he  recovers  against  the  defendant  may  be  sued 
for  contribution. 

Lord  TEMTERnsN  C.  J.  The  actions  whicfi  the 
plaintiff  defended  were  brought  against  the  defendants 

{a)  IB.ia  74. 

as 
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ss  members  of  a  partnership  of  which  the  plaintiff  1827* 
himself  was  also  a  member.  When  the  actions  were 
commenced,  it  was  the  duty  of  all  the  partners  to  pay 
the  monqr  which  the  plainti&  in  those  actions  de* 
mandad  and  recovered,  or  to  resist  the  actions  at  their 
joint  ezpence.  The  actions  were  resisted.  Supposing 
the  resistance  to  have  been  proper  (and  it  is  not  com* 
petait  to  the  plaintiff  to  say  it  was  not),  the  expences 
ought  to  have  been  borne  by  all  the  partners.  If  the* 
plaintiff  were  allowed  to  recover  his  demand  in  this 
action^  the  defendants  would  have  a  right  to  require 
him  to  refond  part  of  it,  as  his  contribution  as  m 
partner  to  the  general  fund,  out  of  which  general  fund 
the  actions  ought  to  have  been  defended.  For  this: 
Mason,  I  think  the  present  action  is  not  maintainable., 
The  rule  for  a  new  trial  must,  therefore,  be  made 
shscdiute. 

i 

-  Baylet  J.  I  am  of  opinion  that  this  action  b  not 
inaintainable.  In  this  case  the  plaintiff  and  the  de* 
fendants  were  members  of  a  company,  and  jointly  liable 
to  all  just  demands  on  the  company,  and  those  demands 
Ought  to  have  been  satisfied  out  of  the  common  fundi 
Two  individuals  were  selected  by  the  creditors  of  the  conn 
pady,  and  were  sued.  All  the  members  of  the  company 
CMight  to  contribute  to  satisfy  those  claims,  or  to  resist 
them.  It  was  the  common  duty  of  all  the  members  of 
the  company,  if  there  was  any  ground  of  defence^  to 
make  that  a  common  cause  and  to  defend  the  acdons,  and 
if  there  was  no  ground  of  defence,  to  satisfy  the  demand 
out  of  the  funds  of  the  company.  In  thb  case  it  waa 
thought  right  to  defend  the  actions.  The  plaintiff  can^ 
not  say  it  was  improper  to  defend,  for  he  himself  con- 

£  e  3  curred 
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1S27.  ctirred  in  that  defence*  The  expence  of  such  delenoe 
ought  to  fidl  on  the  company.  Erery  member  of  the 
company,  ifthere  are  not  adequate  fimda,  ought  to  con- 
tribute hoB  proportion  to  it;  and  if  that  be  ao^  ef&ry 
member  ought  to  contribute  to  satbfy  the  cUdm  tftifh 
4ie  plaintiff,  as  one  of  the  memtiers  oi  the  company,  has 
upon  its  funds*  This  is,  therefore,  in  eflfect,  a  daim  of 
the  plaintiff  against  his  partners  for  oontribntion,  and 
that  ia  the  prefer  subject  of  a  bill  in  equity. 

LiTTLxnALB  J.  I  also  think  this  action  is  not  main- 
tainable. The  original  creditors  were  entitled  to  be  paid 
by  the  whole  company,  Tia.  the  two  defendants,  MUbwn 
the  pbintifi^  and  the  other  meinbera.  They  did  not 
pay,  and  the  creditors  brought  actions  agaibst  the  two 
defendants.  It  was  thought  advisable  to  delhnd  tb'e 
actions,  and  if  they  were  defended  on  &ir  and  reasdnaUe 
grounds,  the  costs  of  the  defence  ought  to  have  "been 
bome  by  the  whole  company,  the  two  defendants.  Mil' 
bum  the  plaintifl^  and  all  the  other  members.  And  if 
that  be  so,  Milbumy  being  a  partner,  cannot  maintaiu 
an  action  against  the  two  defendants  to  recovi^r  the 
amount  of  his  own  bill  frotn  these  two  individuals,  for 
he  ou^  to  contribute  hiis  proportion.  But  afesumin^ 
the  defence  to  hav«  been  frivolous  and  improper,  still 
Milbum  having'  been  employed  as  the  attorney,  must 
liave  known  the  nature  of  that  defence  as  well  as  the 
defi^ndants,  and,  therefore^  he  is  exactly  in  the  same 
sitnation  as  if  the  defence  was  fair  and  reasonable.  '  If 
be  concurred  in  a  frivolous  defence,  he  being  a  party 
liable  to  •ontribote  as  weU  as  the  othem,  cannot  aiain- 
taia  this  aelioa  against  either  cf  die  two  defendants. 

Rule  abaolate^ 
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1SS7. 

Payne  against  Wilson,  one,  &c.  n^S^'is^ 

A  8SUMPSIT.     The  declaration  stated,  that  at  the  Aisumpsit,  in 

^C^     •  ^  •  considenttion 

time  of  making  the  promise  of  the  defendant  tliere-  that  the  plain. 
inaftw  mentioned,  one  C*  Faux  was  indebted  to  the  quest  of  tU^' 
plamtiff  in  lOSL  8«.,  for  the  recoiFery  of  which  the  plain*  t^u^^^ 
ti£f  had  commenced  an  action  against  G  Faux  in  K.  B.,  ^^S**"^  *"^ 
and  in  which  action  C«  Faux  had  siirned  a  coffnoYit  for  •g^n>^y- <»  a 

^  °  cognovit,  de» 

the  pajrmenC  of  the  said  debt  of  lOSl*  St.,  together  with  <«idant  pio- 

roiled  to  pay 

tN  CQsU  of  the  said  action,  at  certain  times  therein  av.  on  acoount 
mentioned,  to  wit,  at,  &c.;  that  before  the  making  of  (for  which  the 
the  promise  of  the  defendant,  C.  Faux  having  made  ^^^^JttL 
defruk  in  payment  of  the  whole  of  the  sum  of  lOSl.  Ss.  i^[^J!^ 
at  the  time  specified  in  the  cognovit,  he,  the  plaintifl^  thrid?tiffdid 
wae  about  to  take  proceedings  on  the  cognovit,  and  i^|Vfndpn>. 
tbereopoo,  to  wit,  on,  Sec.  at,  &c  in  consideration  that  eoipofiu   Tho 

i        1   .     .«•  1  r    1        I  ^      1  pUuntiff,  «t  th« 

tpe  plaintifl^  at  the  request  of  the  defendant,  would  amy*  triai»  proved 
uwi  to  suspend  proceedings  against  C.  Fauxy  on  the  agreement  in 
cognovit  so  signed  by  him,  iie  the  defendant  undertook  ^^^^kaving^ 
and  promised  the  plaintiff  to  pay  to  him  the  plaintiff  ^„*^^[J^^' 
30L  on  account  of  the  said  debt,  on  the  1st  oi  April  ^^^^^^ 
then   next,  and  a  further  sum  at  a  subsequent  day.  *9^y^^'*}^ 

do  hereby^  in 

Averment,  that  the  plaintiff  did  suspend  all  further  pro-  comideratioa 

.  thereof,  per- 

ceedings  against  the  said  C.  Faux  on  the  cognovit,  of  lonaUy  promiM 
which  the  defendant  had  notice.     Breach,  non-payment  account  of  Uie 
of  the  Wl.    Plea,  the  general  issue.    At  the  trial  before  x^  day  of^ 
Lord   Tenterden  C.  J.  at  die  Middlesex  sitticgi  after  ^i^J^"^ 
HUary  ternj  1827,  the  plaintiff  produced  in  evidence  JJJJf  J^J^^ 

the  content  to 
•utpend  prooeedingt,  thie  contract  might  be  declared  on  aa  an  eseaitoffy  contract,  and  con- 
nqpienUT,  thu  there  was  not  any  variance.  Secondly,  that  the  eontideration  for  the  promiie 
Was  flttffident,  tMCauee  It  must  be  taicen  as  a  ooasent  to  suspend  proceedings^  at  least,  until 
the  Ist  of  JpHL  Thiidiy,  tbat»  after  v«rdict»  the  averment  that  **  plaintir  had  suspended 
proceedings*  wv  sufficient,  without  specifying  for  what  period. 

E  e  4  the 
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1AS7-:      the  following  paper^  signed  by  the  defendant:  —  '*  Mr* 


R.  Payne  having,  at  my  instance  and  requestf 


vtniM.inf;.  » 


Patmb 

a^fimMi  •  to  suspend  proceedings  against  the  above-named  de- 
fendant  on  the  cognovit  signed  by  him  in  this  cause, 
and  given  for  payment  of  the  dAt  this  day^  I  dohereby, 
in  consideration  thereol^  personally  undertake  and  pro- 
mise to  pay  to  the  plaintiff  the  sum  of  SOL  on  aoooont' 
of  the  said  debt,  on  the  1st  day  of  April  now  nesU; 
and  the  further,  sum  of  5Sl.  Ss.  within  four  months  nexi 
ensning  the  1st  day  ofjfyriL"  It  was  ol^ected,  on  the 
part  of  the  defendant,  that  there  was  a  variance  between 
the  contract  proved  and  that  alleged  in  the  declaration; 
the  consideration  for  the  promise  stated  in  the  dedar- 
aUon  bemg  executory,  whereas  the  consideration  pnmd 
had  been  executed.  Lord  Tenterden  C.  J.  directed  the> 
jury  to  find  a  verdict  for  the  plaintiff,  but  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuiL 
Campbell  in  Easier  term  obtained  a  rule  nisi,  first  ibr 
entering  a  nonsuit  on  the  objection  taken  at  the  trial  | 
and,  secondly,  for  arresting  the  judgment,  on  the 
ground  that  no  sufficient  consideration  for  the  promise 
was  stated  in  the  declaration,  it  not  being  alleged  thai* 
the  plaintiff  had  consented  to  forbear  to  sue  for  any 
definite  time;  and  also,  diat  it  was  not  properly  averred 
that  the  consideration  was  performed. 

The  Aliamey^General  and  Wightman  now  shewed 
cause.     There  Was  sufficient  proof  of  the  executory* 
consideration  stated  in  the  declaration^    The  proof  wasy 
that  in  consideration  of  the  plaintiff's  having,  at  the  r»». 
quest  of  the  defendant,  consented  to  suspend  proceedings 
against  Vatix^  the  defendant  promised.     Now  that  im-- 
plies,  that  the  defendant's  request  to  suspend  the  pro« 
ceedings  preceded  the  consent  given  by  the  plainttl^ 

and| 
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aody  therefore,  this  was  evidence  of  a  promise  made  by       18S7. 
the  defoidant,  in  consideration  that  the  plaintiff  Would 
sDqpend  proceedings. 

*~  CktmpbeU  contriu  The  consideration  proved  in  this 
case  was  executed,  the  consideration  alleged  was  ex* 
eeutoiy.  There  is  a  material  distinction  between  con*, 
fiiderations  executory  and  executed.  Executory  con- 
•ideratioiis  are  traversable,  and  performance  must  be 
averred  with  time  and  place.  -  It  depaids  on  the  per- 
fomumce  of  the  consideration,  whether  the  promise  be 
hinding.  If  the  consideration  be  executed,  the  pro- 
miae ' is  immediately  binding;  there  is  no  condition 
<nr  qualification.  Here  the  consideration  alleged  in 
the*  declaration  was  executory,  and  it  would  depend 
apoo  the  plaintiff's  consent  to  suspend  the  proceedings 
whedier  the  defendant's  promise  were  binding. .  In  the 
cxxitnict  proved,  the  consideration  was  executed.  No  sub- 
aeqoent  consent  of  the  plaintiff  was  necessary  to  make  the 
defendant  liable.  But  no  sufficient  consideration  appears 
in  the  contract  itself,  nor  is  alleged  in  the  declaration ; 
for  a  forbearance  to  sue  is  a  good  consideration  for  a 
promise,  only  where  it  is  absolute,  Mapes  v.  Sidney  {a) ; 
or  for  a  definite  portion  of  time,  Fish  v.  Richardson  (&) ; 
or  a  reasonable  time,  Johnson  v.  WhikhcoU{c);  for« 
bearance  for  a  little  {d)  or  some  time  (e)  is  not  sufficient. 
And  even  supposing  this  could  be  considered  as  a  con- 
tract to  suspend  proceedings  for  some  definite  period, 
it  is  not  aUeged  that  the  plaintiff  did  suspend  his  pro* 

ceediiigs  absolutely,  or  for  any  definite  period  of  time. 

.    •.    .         .  1' 

(o)  Cro,Jac.CS3,  (b)  Cro.Jac.  47, 

{€)  1  RoU.  Abr,  24.  pi.  33.  (<f)  1  RaU.  Abr,  93,  pi.  5. 

.     ^€)  1  ML  Abr.  S  J.  pi.  SS* 

Lord 


4M  GASES  IN  MICHAELMAS  TERM 

ISST.  Lord  Tbktsedbn  C.  J.    I  think  tfiat  the  oootnct 

stated  in  Uie  declaration  wa»  sufficiently  prored  bgr  the^^ 
paper  produced  in  evidence;  for  it  must  be  inipliedy 
from  the  contents  of  the  paper,  that  the  defendant's 
pronise  was  made  in  consideration  that  the  plaintiff 
would  suspend  his  proceedings  against  Vmut.  It  atatet- 
tiiat  the  plaintiff  had  consented  to  do  so  at  the  inquest 
of  the  defendant.  That  request,  therefore,  must  have 
preceded  and  induced  the  consent  given  to  suspend  the 
pvooeedings.  Then,  as  to  the  objections  in  arrest  of 
jvdgmait,  it  is  said  that  it  does  not  appear  thai  the 
platotiff  consented  to  suspend  the  proceedings  for  anyi 
definite  timet  The  promise  made  by  the  defendant  waa 
to  pay  WL  on  the  1st  of  Aprils  in  consideration  of  the 
pfadotiff's  consenting  to  suspend  proceedings*  That  im- 
ports that  the  proceedings  were,  at  all  events,  to  be  aoa* 
pended  until  that  period;  and  I  think  that  the  avermoit 
tliait  the  plaintiff  did  suspend  the  proceedings  is  snficient 
after  verdict,  becaose  it  must  be  taken  that  it  was  proved 
at  the  trial  that  the  plaintiff  had  suspended  the  proceed- 
ings, either  for  a  time  required  by  law,  or  for  a  definite 
or  reasonable  time. 

BiVLBT  J.*  I  think  there  was  no  variance  in  this 
case.  The  declaration  states,  that  in  consideration  that 
the  plaintiff  would  consent  to  suspend  the  proceedings, 
the  defendant  promised.  Now  I  think  that  the  fiur 
meaning  of  that  is,  ^*  in  consideration  that  he  would 
suspend  proceedings,  the  defendant  promised  f  and  I 
think  diat  is  proved  by  the  paper  produced  in  evid^ioe. 
I  think,  also,  that  it  must  be  taken,  after  verdictt  that 
tlie  agreement  was  to  suspend  until  the  1st  oi  Jpril^  and 
also  that  the  allegation  that  he  did  suspend  is  eufficient. 

LXTTLS- 


•        <  4 
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ldTrL%o^zJ*'{a)   I  «m  of  tbe  same opinioiu    There       1887. 

If  e deal*  distiiicCioa  between  oonsidenitioiis  executed  end       

eneiiCoiy.  In  Qm$.  Dig.  Ut.Actim  an  the  Cote  mon^  oggbm 
simpmti  B.  12^  it  if  laid  down^  that  ^  an  a«iump$it  lies 
tboogh  the  considention  be  executed  in  perC»  as  in 
CDBsideration  that  he  had  dene  a  thing  at  my  request  T 
flsd  efterwikrds  it  is  laid  down,  *'  so  if  the  oonsideratioii 
iseonthiuing  though  the  act  be  executed,  as  in  con- 
Mention  that  the  lessee  now  in  possession  had  paid 
Us  reni;  very  well,  tc  save  hira  harmless ;  for  prompt 
ps^ment  of  the  rent  is  a  continuing  consideratioD  when 
he  remainii  in  possession."  In  the  present  case^  there 
Was  a  continuing  consideration,  for  the  plaintiff  not  only 
ktd  consented  to  suspend  the  proceedings,  but  that  they 
dioM  be  suspended  until  the  first  of  Jpril  (until  the 
iastalments  became  due).  Therefore,  this  might  be 
sieged  in  pleading  either  as  an  executed  or  executory 
otesideration ;  and  it  was  therefore  prc^rly  described 
isr  the  declaration.  As  to  the  otgection  in  arrest  of 
judgement,  I  think  it  must  be  taken  after  verdict  thst  the 
defendant  did  suspend  his  proceedings  absolutely,  or 
for  a  reasonable  time. 

Rule  discharged. 

(a)  Hohoyd  J.  was  in  the  Bail  Court 


W.  Ferrer  and  Ann  Rollason  against  Oven.  i%unday, 

r^ECLABATION  in  debt  stated  that  differences  in  debt  on  an 
having  arisen  between  JV.  Ferrer  wjkA  Monoria  his  eeutionortbs 
wife  end  Ann  BoUasm^  ond  the > defendant  and  one  ^i^b^^artiw 
JLLmbe,  they,  JF.  Ferrer  and  Hfmoria  his  wife  end  «««^btpro^- 
4m  BoUasoHi  by  a  bond  of  arbitration  became  bound 

to 
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16S7r  to  the  defendant  and  L.LcmAe;  and  the  defendant  and 
Lm'Lambe^  by  a  certain  other  bond  of  arbitration,  became 
bound  to  the  said  W.  Ferrer-  and  Hanoria  his  wife  and 
the  said  Ann^  which  bonds  were  conditioned  for  the 
performance  of  ah  award  of  two  persons  therein  namedf. 
to  whom  all  matters  in  difference  between  the  parties 
Were  referred,  provided  the  award  was  made  within  a 
certain  time  therein  mentioned;  but  if  they  did  not 
ihake  their  award  within  the  time  aforesaid,  then  of 
the  award  of  an  umpire  therein  named.  Then  there 
followed  a  stipulation  by  all  the  parties  to  the  bonds, 
lliat  the  costs  of  a  suit  in  Chancery,  in  which  Wm  Ferrer 
taA  H.  his  wife  and  Arm  were  plaintifis,  and  the  defends 
^t  and  Xta  Lambe  were  defendants,  and  of  the  reference, 
and  of  the  award  of  the  arbitrators  or  umpire,  should 
Abide  the  event  of  the  award ;  and  that  the  arbitrators  or 
umpire  should  tax  aind  award  the  amount  of  costs'  to  be 
pud  by  the  party  or  parties  liable.  It  was  then  averred, 
(the  arbitrators  not  having  made  their  award  within  the 
time  limited,)  that  the  umpire  did  by  his  award,  (after 
directing  that  the  defendant  should  pay  a  sum  of  money 
to  W.  FeireTj  and  another  sum  to  Ann  RoUasonj)  award 
tbat  the  defendant,  his  heirs,  &c.  should  pay  to  W.  Ferrer 
and  Ann  R.  on,  &c.  at,  &c.  41/.  165.,  being  the  amount 
of  costs  incurred  by  W.  Ferrer  and  H.  his  wife,  and 
Ann  JR.,  in  the  suit  in  Chancery,  together  with  the  costs 
of  the  award.  Breach,  non-payment  of  that  sum.  Plea, 
nil  debet  At  the  trial  before  Lord  Tenierden  C.  J.  at  the 
Londoti  sittings  after  Easter  term  1827,  the  plainti£& 
proved  the  defendant's  execution  of  the  bond,  in  which 
he  and  Lcmbe  were  the  obligors,  and  the  execution  of  the 
award.  It  was  objected  that  it  was  incumbent  on  the 
plaintifis  to  prove  that  Lambe  executed  this  bond,  and 
also  the  execution  of  the  other  bond  by  the  twoplaintiflk 

ftttd 
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Fbmise 


mad  Mrs.  Ferrer^  the  submission  of  the  rest  being  the  coh«  1827. 
•ideration  to  each  party  to  snbmit  to  arbitration.  •  Lord 
Ihiierden  C.  J.  directed  the  jury  to  find  a  verdict  for 
the  plaintiffs,  but  reserved  liberty  to  the  defendants  to 
move  to  enter  a  nonsuit.  FoUett  in  last  Easier  term 
obtained  a  rule  nisi  for  that  purpose. 

TbmUan  now  shewed  cause.  It  must  be  conceded 
that  AiUram  v.  Ckace{a)  establishes  that  where  an  award 
ii  declared  upon  and  is  ofiered  in  evidence,  the  sub* 
misnon  by  all  the  parties  interested  must  be  proved.  But 
dua  case  is  distinguishable  fh>m  that.  For  here  it  did  not 
appear  thatXomA^  had  any  interest.  In  Antram  v.  CSiace 
all  the  parties  had  an  interest  in  the  subject  matter,  for 
•Aej  were  co?>partners  in  trade;  The  execution  of  the 
jobmission  by  one  was  induced  by  the  expectation  that 
ibe  instrument  would  be  executed  by  the  others. 

FMeU^  contrit,  cited  DiOey  v.  Polkm(b),  2  WiUiam^s 
Saunders^  61.  n.2.,  Biddellv.  DaoDse{c%  to  shew  that 
wh^re  an  award  is  sought  to  be  enforced,  it  is  necessary 
to  allege  in  pleading  a  binding  submission  by  all  the 
parties. 

^   Lord  Tenterden  C.  J.    These  authorities  shew  that . 
it  Was  necessary  for  the  plaintiffs  to  give  evidence  of  the 
execution  of  the  bond  by  themselves.    The  rule  must, 
therefore,  be  made  absolute. 

Batley  J.    I  do  not  see  how  to  get  over  the  ob- 
jection.    It  was  necessary  for  the  plaintifi  lo  elkga  a 
mutual  submission  by  all  the  pafrties;-  There  was  no  soffi* 

(a)  15&J#|fl09.  W  28tr.923y  (c)  6B.fC.9S3. 

CiCIll 


Ofsib 
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18S7«  dmA  evidence  of  the  execution  of  die  ix>nd  by  thephdtt* 
tiffii.  I  think  also  that  they  should  have  prored  the  exe» 
eution  of  the  bond  by  Lmbe.  The  defendant  mightnot 
have  consented  to  refer  unless  the  others  bad  jeined. 
It  appears  by  the  submission^  that  Lambe  bad  as  hi- 
terest  in  the  Chancery  sail*  I  hope  tbe  dedsiola  ili  Ibb 
case  will  have  the  effect  of  inducing  parties  to  dedare 
on  the  arbitration  bond.  By  dedaring  on  the-  award, 
libe  plaintiff  takes  upon  hhoself  tbe  onus  of  iRtuving  a 
anitual  submission.  By  declaring  on  the  bond^  be 
transfers  tbe  bovden  of  proof  to  tbe  defendant)  fer  It 
lias  on  the  ktter  to  discbaige  himself  horn  die  penriiy 
by  shewing  a  performance  of  the  conditions. 

■    I     i  ■ 

•  HoLBom  J.  Dilley  v.  JFWMi/(a)  is  an  anthority  te 
abew  that  it  was  neccsstEury  for  the  plaintiff  to  'iUegea 
mutual  jnbmission.  That  being  a  material  wrsfinen^  k 
ought  to  have  been  proved. 

Rnle  absokrte^  (ft) 

(a)  2&r.  925.  (6)  See  2  Stark,  on  £«.  1S7. 


JFH*y,  SoLARTE  and  Others,  Assignees  of  AjLZEJXk  a 

Bankrupt,  against  Melville  and  Another^ 

Where  •  bro-  A  SSXJMPSIT  on  several  bills  of  exchange  accepted 

to  be  discount-  by  the  defendants  and  indorsed  to  Alzedo  before 

to  tbe  pmm  ^^s  bankruptcy.     Plea,  non-assumpsit.     At  the   trial 

intereet etdie  before  Lord   TetUerden  C.  J.,   at  the  London  ^iUiniK 

ntteoTS/  per 

eeot.  per  annum,  and  in  addition.  IL  per  cent*  ••  tJlie  amount  of  the  biUs  ^ivarda  tii^p«j. 
mcnt  of  a  debt  due  from  a  iBird  person,  but  which  the  broker  thought  himself  bound  in 
bonour  to  pay,  and  Um  broker  accounted  to  bis  principals  for  tbe  whole  amount  of  tbe  biik, 
miimt  lawful  diicmiBl  and  ctBininion:  Held,  that  tbe  transaction  was  not  luuriDtM. 

after 
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HUary  tend  1837,  it  iq^peared  that  the  InlU  in      .1SS7. 
'qttestion  were  drawn  by  MaUby  and  Co.,  payable  to 
tbeir  order,  and  accepted  by  the  defendants*    MaMy 
ttd  C!a  employed  one  Braml€yf  a  bill4>roker,  to  get 
them  discounted.     Bramley  had  for  some  years  beoi  in 
the  habit  of  getting  bills  discounted  by  the  bankrupt 
Jb  18S2,  he  carried  to  him  for  discount  bills  to  a  large 
aittouBt^  accepted  by  Wagstqffi  add  C0.5  and  these  he 
gmurantaed^  and  represented  Wagskfffk  And  Co.  to  be 
epuleaiand  responsible  persons,  (which  he  then  believed 
^k>  be  the  fact,)  in  consequence  of  which  Altedo  was  in- 
^Med  to  discount  for  WagUt^e  and  Co.  bills  that  did 
not  come  through  Bramleys  hands,  and  to  which  his 
gUHtanty  did  not  apply.     In  January  1888,  Wag^tgfe 
mkA  Co#  &iled,  and  at  that  time  Abtedo  had  a  clahn  of 
';|Bore  than  MOO/,  uprni  bills  discounted  for  them,  and 
Ipttranteed  by  Bramky^  and  a  still  lai^ger  sum  upon 
bills  taken  immediately  from  them,  and  with  wbioh 
Bramiey  had  not  any  connexion.    After  this  failure  of 
Wagstqffi  and  Co.,  Alxedo  ceased  to  do  business  with 
Bramley  for  some  monUis.    The  latter  then  addressed  a 
letter  to  him,  stating  that  he  could  bring  some  perfectly 
]gOod  Ulls,  and  that  if  he  was  willing  to  discount  them  at 
5  per  cent,  he  should  also  deduct  10  per  cent,  from  the 
SQiount  towards  the  dishonoured  bills  of  WagstqDiHnd  Co. 
which  he  {Bramley)  had  guaranteed.   To  this  Alzedo  as- 
sented, tod  they  continued  to  transact  business  upon  these 
tishns  until  the  whole  sum  guaranteed  by  Bramley  was 
paid  off.    Then  Bramley  wrote  another  letter  to  AbsedOf 
eaqMressing  his  i*egret  that  he  should  sustain  any  loss 
Arongh  the  representations  that  he  had  made  of  H^ti^ 
sUiffi  and  Co.'s  ik>lvency,  akid.  that  he  felt  bound  in 
koiiMr  to  pay  their  debt  if  he  could ;  dmt  he  wonld  faring 

bills 


OQUKWfWm 


werb;  «tiohggtrt)Uiei7^^dfeetmhted't^ 

fiirflt«r  Appeared,-  ihiit  ^altliiiogh  j/Bzedi  midir9l^^ 

aWVe'dib'  it:  j^'tt^t  dkcbtmt;  Bht^ 
cotthteS  {6'  hb'Binpldyei^  fbr  ttie'irhofel9fAo\ttt^iBM* 
dedtlctbiig^  bnty  lawfbl  discount  axfd  coimiiii^£^''^^^ 
tha^Vtefi^ndahi^  it  was  •  cotitisiid^;  tlinr^<Hil(idftl||2' 
between   the    bankrupt    (Absedo)  mid  ^  JSHMi^^Vlil 
usurious ;  and  that,  therefore,  the  assignees  of  the  former 
eotktt  ii6t  be  Entitled  to  recover  upbii'tUlf^lrfnMS^ 
he'Ufitd^discotltited  tipoh  such  terms.  ■  Th€^}sifii^9t 
JuMd^^tdld  the  jury,  that  m  his  ofAtAm  tK^i%Ad&Mi^'' 
wcnti^iibt  n^tiriotir  if  BramU^  #e&Hy  coM^^t^WltM 
boitticF-iii  faoftotrtr  to  pay  the  debt  of  Wag^(0  titiSt^bJti 
anAlficflitedtkttioni^  over  and  fibore  the  la^ul  ^UJbJttliif* 
wefd  made  in  otder  to  efibct  th^t  obJecV'l^d'^&^Vy 
wajf"  bf  ebntrivance  to  allow  Alzedo  morid'  th^^  tt^^ 
cetit;  u^n  the  discount ;  and  with  that  obS(l&Vi^ati6b'llle^ 
lefrHhe  case  to  the  jury,  who  found  a  verdidt'ifdil^^^* 
plrirtMft.    In  Easter  term  a  mle  nisi  fof  A'^w^fek 
wa^-gtmted,  on  the  grbund  that  tl6e  dp{ttii>i^43f:t)JiibSBft" 
at  *6  tHatby  the  Lord  Chief  Justice  wainiif'ijori^f*"' 

cauW '-iThe  vefdict  of  the"  jury  is  decJisiv^'olf^t^** 
qu^on,'  fof-t&ey  have,  ift  effect,  fodnd  t^'^t  tfie#e^{r[is 
no'^i^^terpr  ^  between  Bf-amlei/  and  tfi^  l^nk^^i^ 

tbaVum  lbt«er^  should  haVe  more  th^fi  St  plt^^ce^^.  ^ 
discounting  the  bills.  When  the  bills  were  discounted^ 
Bromley  might  lawfully  pay  out  of  the  prpoeeds  pait  of 

his 
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Zk  SoikUarrGeneral  and   Gumey  contriu     It  has 

Ifl  eqntended  tbat  the  transaction  with  the  bankrupt 

€0|||4  not  be  usurious,  because  be  did  not  receive  more 

thfo  wSjiOf  the  rate  of  5/.  per  cent  per  annum  upon  the 

bills  firom  the  party  to  whom  they  belonged,  but  from 

tbebfoker.    If  that  argument  were. valid,  no  bargain 

between  the  discounter  of  a  bill  and  the  broker  could  ever 

be  nsnriiHU*    But  the  statute  12  Ann*  c.  16.  says,  that 

no  person  shall,  upon  any  contract,  take  directly  or  in- 

direcdy,  for  the  loan  of  any  monies,  &c.  above  the  value 

of  AL  per  cent,  for  the  forbearance  of.  100/.  for  a  year,  &c 

Notbinig  is  said  as  to  the  person  from  whom  the  money 

moat  be  taken  to  be  within  the  statute :  it  therefore 

afqpUes  as  strongly  to  payments  made,  or  sums  allowed 

by  the  broker,  as  to  those  made  by  his  principaL     The 

party  taking  more  than  lawful  discount  is  equally  guilty 

of  usQiy,  whether  he  takes  it  out  of  the  packet  of  the 

principal  or  the.  agent    But  it  is  said  that  the  excess 

t^un  by  the  bankrupt  was  by  way  of  payment  of 

(a)  l&j^P.  H4.  (6)  4Ar.4fS'.  192. 

Vol.  VIL  F  f  a  debt 


his  dibi  ti>  iU  p«Mi  diMMitiiig.  Ntfther  hid  his  1SS7. 
emflofBr  mof  tUsig  to  do  with  that;  he  hwl  a  zii^t  to 
daim  fiwm  tiM  bioker  the  whole  aBumBt  of  the  biUsi 
minas  lawfid  discount  and.  commission ;  and  to  that  ex* 
teat  Jhaatgr  always,  in  fact,  acooonted  with  his  em- 
ployara. .  14  iadeed,  the  alleged  bargain  between  .^vnaAy 
aad  th^  baakmpt  had  been  a  mere  contrivance  to  secure 
to  tba  latter  more  than  lawful  discount,  the  case  would 
hava  been  diflferent;  but  that  has  been  negatived  by  the 
jiiky^  and  the  question  was  properly  left  to  their  decision, 
V.  Yea  (a),  Carstain  v.  SUin  (6). 


M4  CAi^f:^  iH  f  NICHAEJ^BAAS .  iqEiHd 


1J»87.       a  debt    Admitting  ^Jdmi,  i  tbe .  .t]rq^^{(,m0l^  ^^xfA«^* 
<V(iifuf       dijb  case  is  ¥ejy,  djflfeiy^L     H,^  .^a8^,«if^4^H[i«|j  ^i^ 

to  induce  the  baokc^pl  to.  diacappt  tjblB  bJUl'jlM  iMM^ 
to  allow  discount  at  irii^  rate  o^5L  f^  ^n%{^^  ^M&o^ 
and  in  additioa  a  sutn  lof.  l/.<  pi»r  ,€«^^^:^^t^  .fSiPIPt 
imbich  he  was  not  uador  apy  k^aifrohlig^lfllM  tBlWft  4N 
only  reasonable  cwstructioo  of  ^i^.{^]{^ggn^yj%v^^ 
the  whole  was  ia  troth  paid  aa.ta  ^qn^dfi^^f^^H.  ||ie 
loan  of  the  moiwy  advanced  on  th^,  biU^^.^ffTifzMei^ 
viias  usurious.  There  is  no  case  to  wf^ra/^yiij^y^o^imiii 
appr(^^  by  the  Lord  Chief  Jiistiqfi  th^  iSfi?>W% 
t^iight  himsdf  bound  in  honpMr  t^/.piQt  Mflgfklfi^^ 
debt)  the  tiransa^tion  was  iK)t  usurioufi  (M^^tl^^lll^ 
of  fb^  jury  in  consa|iMn^  of  the  opg^i^^ ,y^[y-^pirftD|eii 
ought  not  to  bind  tbe  defendants  ^ ;  ^fi  JVi(h?M  tft^^lMli 
of, a  case  establish  usury,  that, is  npt  9^f^6fef|o(Wv^ 
finding  of  a  jury  that  tbe  parties  meant  i^>  :M4(^^i^ 
MifTsk  y«  Mertindale {a)t  Barnard  v.  YiqWig{b}^t  |>(«i  ■''- 

•    '     •  '    I    ;.rr  ,  <^iJonT: 

Ifoid  jENTaRDEN  C»J.  The  qu^io^rjii  iMs'^se 
i^as^  vh^her  the  bills  on  which  the  plaiijitjQ^  h^4aP«P^ 
minced  their  action  against  tbe  defi^^afit^,^  tirtgfjtnrm 
Were  tainted  by  usury.  They  hod  l^w,  <^9$fK^M 
thipugh  the  ioterventioft  of  a ;  b^pker  iff  ^  ,mimiof 
Biramisj^  who  before  the  diBcoun4;ingf,^f  r^f/bj|ijlfnl|^ 
rc;u^^sent€4  .Jo  u4K^<fo,  the  bankrn|H,  .|by  ;sfJ^$^thQf 
w^jiq  discpMnj^fd,  that  in .  fonsequ^nc^ ,  off  hjf  JkHYMtf^ te- 

commeqd|Hi.ttx..tbe  b^Wf>t  on^^ftir^f^rjfc*  HJMpa 


'>^>.'        i«i.-    .'Vv^       J[       '     ti 

(a)  3B.  i  P.  1 54.  (6;  1 7  Fm.  44. 


1 

Alxedo 


Mbltillk. 
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Mxeio  hM  >4kiMinted  hill^  but  vfho  Tailed,  so  that       18^. 

Jba^^HiitieHttf^  grtat  loss;  he,  BrcmOty^  felt  himself      "^==^ 

under  i^'holildtta-y,  thodjgh  not  under  a  legal  obligation,        a^tnmt 

to  iMte'goM  th^  loss.    The  mode  which  he  protk>sed 

in  ot^ir  tb^  eflKbet  this  object  was  that  as  he  could  not 

piqf*>tfl^#bble  M  Mce  (for  be;  oche;rwi»6  would  have 

dcfMI^,  h»  (i<fe«Kfo>  should  go  ^  di^rcoufithig  fbt  him, 

ilMl^  shiaNlhEl)  dedMt  from  the  sum«r  to  be  paid  to  hitit 

(JMMi[^}^cfii^Mlsh<dilroMintsr  l/.pef  c«nt;  btil^  nermb^ 

kiiH  JMifM^'n^asrnbt  to 'deduct  that  H.  par  tseat.  fWMM' th^ 

piBr8Ma%tld<eiiipl5yed  him,  but  to  acC6ii»t  to  them  for 

tbft»tM|Ja<tfou^  deldnetitfg  only  ofdinary  IntercM.    I 

lift  "fi^'^'  j^  the  questibh  wheAer  the^  ^eH  bf 

ti|>iiihili4bfc  Btnmhy  thought  himsdf  und^  an  iiohintiry 

oMi|iMtft>ti j '  Jikhnattrtg  to  theih  as  my  opinion,  that  iii 

iJMitiiy  thought  Brarniey  acted  Under  m  idea  hon^l^ 

AMMid'Al  his'^ywu  tnkid,  that  he  was  under  an  honorary 

utl^ilflofl^tOT^ay  the  money,  I  Was  incllued  to  thhik 

tlm^  il»^pMnt  df  laiTi  it  was  not  an  uisurious  contra^iti    I 

tdU  incline  to  think  that  \t  BramUy  A\A  "ftel  himsi^tf 

uwBm  •  ib  bMorary  obligation,  the  contract  was  not 

imrious ;  and  I  believe  some  of  my  learned  Brothers 

am^nuf^tste  is^nne  bpitiiou,  though  one  6f  theto  diiKrs 

fiMi>%ik  >'  We 'are  alt,  however,  agreed,  that  notwit]^^ 

tt«iaHfg'4  did ^  intimate  to  the  j^  my  opitifbn  vifpdh 

^Wk^M^y^t^  I J^ft  it  to  them  to  exercise  th^t  owti 

cHioMtfM,  ^bd  «o  drB#  tlieir  own  oohchtsion  frdm  th^ 

ff ldtiKMi<  Hy^  ^^u^ t  ^&L  to  disturb  this  iei^iet;  and  that 

ftertf  eli|l«6hllf  as  this  is  a  case  in  which,  if  irtf«  tiMxty 

be  estlMbhfed,  the  penal  consequ^ncei'^re  h^vy^/  ^TUift' 

ni]tf4br  iti^eW trial must^  therefore,  be  dischafgedi  '  ' " 

Rule  discharged  (a). 

(a)  See  Stoneld  ▼.  Eade,  4  Bing.  81. 
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i^Wtfoy,  Greenwat  and  Anotlier  ag4mst(E^aSf<K 

November  I6th.  ^ 

WhereaTer-  CCIRE  facias  on  a  jii4gment  in  troy^r>.,  ipi^^Jbfttfk- 
WM  (^n^  ruptcy  and  certificate  of  the  defendant,  and  that  the 

l^iO^a^t^,  cause  of  action  in  ihe  writ  of  scir^  .facia8,.we^q}^!^  to 
who,  after  tfMi^  ^^^  ^Y  ^^  recovery  of  the  dan^i^es  therein  ineil(ip^, 
ii«Lt  term,  but    accfued  to  the  plaiptiflb  before  defendant.  beCEtai^  bM^* 

before  final  "^  J^^^ 

judgment  was     rupt     Beplicatipn,  that  the  said  caus^  of  .a«t|9Di  <(|idnot 

Bigned,  became  ••'.*.?.'.-'  rn: 

bankrupts  accrue  to  the  plaintiflEs  by  the  recpyery  i^^C^Uip^ji^id 

judgment  damgges  before  the  defendant  became  Jiian||^riij[i|^  ,^^ 

SdtllTg  the  tHal  before  Lord   TeiUerden  C J. ' at  H^^l'^^ 

^U^to^SS"'  ?^ttingg  after  last  Easter  term,   it  ^p^rw^^;^^ 

firitdayofthe  action  of  trover  was  tried  on  the  20 th  oi  April  }8fi4. 

term,  and  that  7^      :;•  -^ -To    iTfTfr 

the  debt  thereby  Easier  term  in  that  3'ear  comipepced  oa  the  5th  of 

createdwas  '^  '^  .   .  .  _,,,..rjf' 

barred  by  the     Mat/*    On  the  8th  of  that  month  the  c|efeodan(  <>Mn* 

bankrupt's  \y  >    *  .     •      'rr    .fiftj**' 

certificate.         mitted  an  ac(  of  bankruptcy;  on  the  ISth  a  cpmn^i^poD 

of  bankrupt  issued  against  him;  and  on  the  18th  he 
W^  declared  a  bankrupL  On  the  19th,  final  judgiiient 
was  sigped  in  the  action  of  trover;  and  on  the^d^oT 
Naoember  following,  the  defendant  obtained  Jiu^  Gfrtifi^^ 
(cate.  For  the  defendant  it  was  objected,  that  t]^j»  .dd>t 
was  jarred  by  the  cerdficate,  for  that  it  might  have  l?eeii 
piroved  under  the  commission.  Lord  2V;i/^<2^,  there- 
upon directed  a  verdict  to  be  entered  for  the  plainti^ 
and  that  the  defendant  should  move  to  enter  it  tot  the 
defendant.  In  Trinity  term  a  rule  nisi. for  tliat  purppse 
was  obtained,  against  which 

'     '         '        • 
The  Attorney-General  and  Chitty  now  shewed  cause^ 

and  contended,  that  the  rule  as  to  the  relation  of  judg. 

ments 


FiSHKB. 
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tndtits  was  often  productive  of  great  hardship,  and  ought        1827« 
not  to  be  extended.     That  hitherto  it  had  only  been     ^ 
applied  to  cases  of  contract ;  and  that  the  judgment  in        agamu 
this  case,  being  in  an  action  of  tort,  was  distinguishable 
irommik^^l&jcpartt  Bireh{a). 

'(SkttipbeU^  contri,  was  stopped  by  the  Court. 

t.i:Jfiiln£}lt£nb£ii  C.  J.  I  am  of  opinion  that  this 
ral^%'^st  b^  ttiladig  absolute.  At  Common  law  all  judg- 
m^iite  i^tX^  to  the  first  day  of  the  term  in  which  they 
Wm^ynt^k'^  up,  in  like  maiiner  as  all  acts 'of  parlia- 
mj^t  raati^  to  the  first  day  of  the  session  In  which 
tl^  i^^^'f^sed.  I  take  one  reason  for  this  to  'have 
be^l^*^at  'there  w&s  not  afty  mode  of  as^rertaining  the 
precuil'itinie  at  ^ich  judgments  were  signed.  By  thie 
iiat6le 'of  frauds  this  fole  of  law  was  altered  for  one 
pnipdse^and  now  the  Court  can,  for  that  purpose,  as- 
c^i^^bi  aiid  notice  the  time  when  judgments  are  actually 
rigSlch '  So,  if  by  the  words  of  an  act  of  parliament,^ 
the  roihniencement  of  its  operation  is  confined  to  a  par- 
tidJiSt  dhy,  that  may  be  noticed  by  the  Court  But 
wiflfc/ihe'excieption  of  those  instances  the  old  rute  of  ie- 
Ia&»n  stm  prevails.  Nor  does  it  work  any  injustice ; 
fi)r*ir'tt!e  ceftiflcJate  is  a  bar  to  the  action,  it  follows/ as 
parf  of^'the  same  rule,  that  the  creditor  might  have 
])rove(l*  his  claim  under  the  commission  agSalnst  hii 
debtor.  ' 


j«i  . 


fiAYLEY  J.  The  judgment  for  damages  in  an  action 
of  trover  cannot  be  distinguished  from  ifli  judgment  in  ah 
action  of  assumpsit  brought  to  recover  unliquidated  da- 

(a)  4  B.^  C.  880. 

F  f  3  mages. 


CASES  IN  MICHAELMAS  TERM 


mAgesi. '  *Tfaef)MBtiit4»tte  te,  thcnrefoic^  pvefUdf  similar 
tO'  £rjMrr/e  JBini4h;"  f nd'  the  ereditDDiJbaTfaigiiilad^  tbe 
^tvwid  prorve  under  the  omoiuBiwQn^dgnbarr^lqDlhe 
'bopkMpt^Jiii  oMiicate»       ^        -» •   '^  .i<  oi  .i<>a  disr^tsM 

!  -  i'Mi // RotivAliiDhite. 

Friday,  ;    iXhe  KiNG  AroiM^  Tbe  IniialbiteqtB  nf  ^^'' 

AbremAtfr  16th.  ^ 

y    ■  fTLlNODAtrSS.  •^-  V^  ■  W'TU\^  -..v 

Where  a  mugis.    A    ROAD  in  the  township  of  M^Ungdalml^  \Sk  ikm  M^ldi 

tnte  presented     -^JL   _.  _,  .    ,  n  ^r    ■»        i  i      *    *  • 

aroedintbe  ' '=  'Rlduig   Of  the  COUBty    of  <1^^mWM   pBnMiP<ill 

'''upon  the  in-'  the>foUowiiig  fomi  :-^  '^  I^  W^  one'  of  dieijmiOTB» » te^ 
^oflT''  ^y  vbloe^f  the  statute  ifi  such  case  liadran^^fabvWd, 
hThwr*!?^  ripoiXbe  infonnation,  upon  oath,  of  IK  jR^su«i«fpB#f 
^?^:|,ipar  the  highway*  for  the  township  of  TliamUk^^Be^in 
thirty.five  miles  tlie  Nqrth  Ridioff  of  the  county  ^  Vcrk,  .idik)ibtoito- 

distantfrom  \         '     '  t  .        .. 

the  township  of  sfaip  10  thiTty-five  miles  distant  &oiii>4hd  tQ^MMMpriof 

Held,  in  arrest  R)lingdakSi  cloth  present,  &€/'     Thft'TOadc»i««h  then 

that"t^pre'.  dliscribed,'  in  die  usual  manner,  as  a  public '  highsnj^  in 

t^Tfor  ^a't  *^  township  of  Fylingdales,  and  out  of  iifepairL  .JPle^^, 

^w'tha't'ie'  n«><^g«%-    At  the  trial  before  Bm/leyJ^fViiAeiiYmskr' 

information  shire  Lent  assizes.    1827 j   the  defendanlriiarer&Jbiind 

upon  oath  was 

given  to  the       goilly ;  and  in  Easter  term  a  rule  nisi  fiyr  arnestiiMrthe 

presenting  ma- 
gistrate, and  the  judgment  was  obtained,  on  the  groundsth^u  tbe-pnft^t- 

surveyor  <^  the 

highways  inc.  lUent  w^g  not  averred  to  be  made  upgd>  nipi«iado9 

rity  under  the  ^p^  Oath  given  to  the  presenting  ma^rtitkj  and^ttbat 

]^24!toRiwe'  ^^  magistrate  had  no  power  to  act  upon  infonnation 

tfSr?^"iS*  fP^^^T  ^^  sorvnyor  o£ThoKnim4e^ean8.i\  >.ii  i. .' 

'  Thet  Atlomey^Gmercd  aufl  Aleaa$fder>  now  d|Med 
cause.  Two  objections  hate  been  taken  to  this  present^ 
ment;  first,  that  it  is  not  alleged  that  the  infonnation 

upon 
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Aicfikfijri'iitiiabithcusttffBcgrar)  Ytho  fjttre.  ibe  ipfcriQatkm 


ufipears  not  to  have  been  suiveyomSm^nht  toMrpafanp  of       antior 


I^^liMgjikiUsiH  Whether  that  be  necessary  or  not,  de- 
pends upon  the  construction  to  be  put  upon  the  IS  6. 8. 
€.  78.  5. 24>.  by  which  it  was  enacted,  ^  that  every  justice 
of  the  peace  shall  have  authority,  either  upon  his  own 
view'ivf^pttili/isfiMiatbii  Upon  cath  to/biiir,  ^iven  bi/ 
any  surveyor  of  the  AQpAvTqfi,/ to  inUce  presentment,^  &c. 
No  authority  can  be  Found,  deciding  that  the  inform- 
Ifetidtf  ariiistr  b^!^^i^.  by  the  surveyor  of  ibe^  ditoici  in 
^iidk4iiBaro8d4ie»;^  nfor  can  a»y  aisgumentin  firtour  of 
4lAtr«cniilruetlDii'be!  derhed  from  the  canv«iiiiBBctr*of 
Uhftfai^^ffiflifffiroiB  olliep  patts  of  4his  statute*     A 
4tBw^igBiijas  fedH  Ukefy  4o  form  an  unpr^judidod  judg^ 
iii|«t&4<y'tii^E^ata^¥  of  the  road,  than  the  sutve^or  of 
Aeriiilrib^  loWhdm  the  want  of  repair  iliay  psttly'be 
tiipiliiil      InBeiHeral  other  partd  of  this  stattitei  wh6re 
Ilk  dntiei^of  the  ^sbrveyor  are  specified,  his  an&oirity  is 
Bjqspuhlyf  liattted  to- the  district  over  which  his  office 
d9enihiF;'/^htis,'in  stetion  1^.,  cert^n  powers  are  ^4en 
tii»iuvfbyiv&  iks  tb  th^  highways^  trutiks^  tunnttls,  >  plats, 
liM%es^  >  ditciie^   8tG*   wthin    the  parish   or  plaee^  for 
iMhs^^'ihey  skdll  he  appointed  surveyors;  and  a  similar 
ttpmfsicAi  oabufb 'in  section  16i,  relating  to  the  widen- 
ib9nofi>Mads^>^Andia  section  S&  as  to  erecting /direction 
[iosiBiF  The^  atraenoe  of  any  such  descriplMin  of  the 
pmiMular  (suifvieyor  in  section  t^.'satsesarpresumplion 
itial  the  power'  bf  giving  iilformation^as  iiot' intended 
to  be  limited  to  the  surveyor  of  the  district,  and  accord- 
4i^to  tkerditeral  jnetaing  of  the  woitis  «f  Uie  enactment, 
the  power  now  contended  for  is  certainly  given. 

Ff4  J.  Williams 


FvuMoiMkun* 
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1827.  J.  Williams  (with  whom  was  Starkie)  contrik.    Sop- 

~~^       posinfi:  the  question  in  this  case  to  be  merely  one  of 

agamti       form,  stilL  as  there  is  no  appeal,  the  judgment  must  be 

'^^''^iS!!^    aY^*^fea"'li'l^A-:^testr()ir  bfjtfrisaictloir^'iiid^fe  jus- 

tice  must  shew  that  he  had  jurisdiction,  otherwise  bis 

*'l>^diJ6klin'^Mu^Mtd'ttte  g^^^        Adin^aifi^/^ 

WsjWae  in  fkViur  dPit;    Now  it  is  qhlte  dtMifirtynt  with 

^'ill  'th^  averments  6ii  this  rbcon),  thih  iiie  Ihfoiinki^n 

:  "^^aS -ndt  gl^^  by' the  sntvept  to  th6^*i[itfeei4fe^^^ 

vi  ^^Ptrke.    (He  was  thta  stopped  by  tfrd^Jotift)  '.^^^^'' 


Ml 


■  v.':J  yi 

niioo 


,,-,,..  .-'^"tiirti'i'^iteRciN  C.  J.    Thefe  i8^iittttai'-waiJit"ln 

'^^  ^'ti^it;  aBfei^iiion.    For  any  thing  that  'iit>peartj'nhte'fe- 

'^rifiktion  iiAght  hare  been  given  bySoffidtt^  kfilde 

ii  *>  t«£(b»ti  satothef  magistrate,  and  he  fiiight  ^hrive^hMtdtd 

i-rnt  "9t%V^'tb  the  person  who  madeilie  preMititteHtM^'^^Aaid 

!ncn«  ^'^  iure  «(tt  of  ii^ialon,  that  the  other  obJettkmiB^ral!d 

i'nr  ^^o  ^^4^  feip'e^ohi'  •«  any  surveyor/'  in  the  tw^ty^fettrti 

;  "'-  "*  ^%citeh,«*tifiii«t  be'construed  with  referenee'  t6  t)ie4tM%n 

'■J^I^  m-  ^*aiitfe/^f  ft  stltVeyor,  And  they  are  Htnitied  to Ifte  dlMrict 

• 'wj.Tii.  V  *^{}^  ufifidi  he  is  appointed.     It  is  impossible  fte  sdf^dse 

oiq  '"^tnat  tliid  Iqsfislature  inteodetl  to  give  to  Ae>ar^V6jjrer^ 

p.'otii  "^thti^'WghWays  in  o^e  parish,  any  authority  oVfe*-^  the 

,;;;^;;:;;;"^^dig^t6tattyi..'- -     •      -.    ,    -   .t. -c.n.. 

■ '"-  '    '.>.J 

■^  r  fi.r.  1 1   ifliiHrtiiy  J.     Whtre  an  act  of  pariiamettt  gh^  ^^m&OL 


'  ^  ^i'^  '**aiftliority 'to  a  person,  describing  him  by  ht^'^naiti^'of 

:  MO*  ^^eitt,'  that^  dn^etment  applies  to  him  only  Within' 'the 

"v  *^'lhMfe  bvtf i^ich  his  office  extends.     It  is,  thertifonre, 

'  '  ^^Mlbki'  iAik  tJ^is  pres^tment  is  bad,  and  that  the  jud^ 

'^^^Alctfi  tiilist  b^  *rf e^ed.  -•;    . 

J    I'      .  <  ■  K .  .  _  m  .  m 


19. 

f.  1 1.  eiiacta, 
that  no  suit  in 
pro- 


ceeded ia  far- 
ther tbmn  An 


iH  THE  Eighth  Year  of  GEORGE  IV.  441 

>  sao  T^biani  od  oj   'j?.iio  aids  ni  iio\Uou[^  odj  ^ni2oq  

ton»ey^.,49,y5e<5q«er,;thft  wiopt  of .>i^. bill  ,?i}9f»t«  Jj;^^^"^ 
incnrred  in  a  cause  in  which  the  defendant  bad  sued  anigtieeoran 

imolTeat'i 

:J%((y?SYp»»Wrte5  of  WPign«e;pf,w.4n?9iyf>^.^«ptor,  e««e.  without 

•ifewl  Vfmm^  ffi  Wfi  but  it  did  not  ^peair  ^«KM»e  oSfrfA^l^ 
l,riM!rti«vbf|d,*a|l«d,  or^n^vispd  tb«  dpfepdajm  ^,^>aJH a  STS.)? 
.if»et»Bg>»fiirt»> ("f^WSDEI,  or  ^>  obtain,  ^f! jagp^l^At^n  |i^',J^"|,"' 
bMbo8jei«yfj4h»i(Poa)nii8aiofieni  .of  tbp;  iits^yqqt  4^^s  brought  by  ■■> 

utomey  to  re- 
(lQMttfj/994,1  tim  jdaiDUlTa    d^rks,   who,  lyejf^.jJftll^jijtO  cover  hU  bill  of 

^yimiDe^i^^t  tt)^rl;Hi8i»e«i  was  ,d9ne  m  .dk^jrgi^ fj^y^it  in  an  acUon  at 
olwiVtl^t>,qQji^Qcb  steps  b04  be^  tft|ce^i;,,flp;f,,]fas  an^JSgneer 
,tb|W>  wy  .<?bia:ge  in  the  WJil  reWng  ^  ,f\»9l»,  prp-  cumbem'^'th. 
m^g^    The  statute   1  G.*.  c.,^^..^.4l.ne«?i«»»  ^reTTilTthe 
iff  t^/iQ  suit  jn  law  be  prpcee^ied  iu  %rtfirv^*»r'*^  dJ^w^ST 
arrest  on  mesne  process  by  any  assigii/eji^.qLaijy  pfi*  *pprob«tionof 

■^  one  of  the  con* 

Boner's  estate  and  effects,  without  the  consent  of  the  miaaonen  of 

the  iniolTent 

'^mi^^fArt  ia  valtie  of  the  creditor3  of  au(;b^  ^^ifpner,  court  had  been; 
.wb^,;fthall  meet  U>gether  pursuant,  to , a  po^^c^.^j.  be  aiieTwtithat 
.giveiK;^  lea^t  fourteen  days  before. ^ucb,  i^^i^ingi  .and  for^'^hi 
;Wil^¥M]t  the  approbation  of  one  of  the  QQWiHssiofll^.pf  ^•J^Jnl^t^M  *** 

Jkf^  m\d   court*"      It   was   ol^ected  .bj   tl^e  ^efen^t's  neccasary. 

counsel,  that  as  the  plaintiff  had  not^proved.  tl)af  1^  I^ad 
fulvised  the;  defendant  to  call  a  meeting  of  tlie  creditors^ 
or  to  obtain  the  approbation  of  one  of  the  commission- 
ers, he  could  not  recover  in  this  action.     The  learned 

Judge 


-I 
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1887>       Judge  directed  the  jury  to  find  a  verdict  ibr  ithe  {diuntiff, 

« 

^  but  reserved  liberty  to.  the  defendant  to  tnoverlOtetttto 

a^Mf^        aiHonsoit.    A  ruleinisi  havui£  been  obtAinedtforntbat 

•  •  ■•      \--   U}   tooir\ 
Joints  S^t.  now  . shewed  cause.    The  I  Qpi^pt^fi^$. 

s.il«  prohibits  9i](y  suit  from  beiug  proceisdfi^fil^  fiMffber 
than  an  arrest  on  mesne  process,  without  the  consent  of 
Cfeditoffy  ai^  ih^  appcobation  df  on^  4»f  f.lhev  oitaHbis- 
sioners.  The  continuing  an  action  beydnd^iaD^'i^qcast 
■without  such  consent  and  approbation,  may  be  a  ground 
ibr  anr  appliDation  to  the  Insolvent  Court  id  iord«i»ithe 
sBsignee-iKit  to  proceed  further,  but  eatinttt' MRkJI  flte 
flttorn^'s  right  to  be  paid  by  his  tiiehu  In  ISde^^S^ 
Spencer  v.CXark{a\  the  Court  of  Comn)oiifPleai$»ihild 
•ihflitHibe  phrovistonal  Assignee  of  an  insolirentdehl^fMa^il^ 
wi€h6ut  t^  approbation  of  one  <^  the  ^mmis^^iiUs^^f 
the  Iniblvent  Debtor's  Court,  maintain  an^€j«emeift^ 
property  assigned  to  him;  and  an  applkatioM'  tdCMqr 
|)toceedings,  on  the  ground  that  it  had  not  be^n  'pr6V<ri 
lit  the  trial  that  such  authority  had  been  dbtain^d;  -i^tts 
rsEftised.  An  attorney  who  is  employed  by  an  asrignee 
to  proce^  with  an  fiction,  is  not  bound  to  AseisHanbif^r 
to  inquire  whether  such  assignee  has  authority*  The 
assignee  may  proceed  at  his  own  risk:  he  may  ethjSltty 
nn  attorney,  and  h^  cannot  afterwards  say^»that^^*e 
responsibility  of  snch  proceeding  is  that  of  tlie  ttttbrttijjr. 
fSLoid  Tetaerdm  C.  J.  But  should  not  the^  dti^ti^be 
apprized  o(f  the  risk  he  runs  ?}  That  is  not  n^Ms^, 
because  the  act  is  a  pnblie  act,  and  the  asstgn^<tiftisrf 'be 
presumed  to  be  acquainted  with  its  enactments.  But 
Assuniing  that  it  was  the  duty  of  the  plainti^  to  nave 
'gt^eii 'itie  noffce  to  the  creditors,  and  to  have  obtained 

(o)  S  Sing,  203. 

the 
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the  sanction  of  one  of  the  coniitiisMDen, '  Ms  neglect  in  1B8T* 
tbit  rHpect  is  no  defence  to  the  actronf  but  lbs  snbjeot 
•fta idrMsi  action,  Templar  y<r  M^LacMlan ^).  Tfae 
plaintiff's  primfi  facie  case,  at  all  events,  was  complete  <l^ 
proof  of  the  retainer,  of  the  business  done,  and  of  a 
pMoaise  b3r  the  defendant  to  pay;  and  the  afllhnative  as 
fitf^tU  bttiission  eomiriained  of  rested  vith  theO^findaBi. 

eiiBoUocJb  {knA  Patteson  was  w|t)i  bimX  cootrdi  W|^ 
stopped' b)!}  the  Court  >< 

jLArd  Tenterdbn  C*  J.    It  is  a  very  important  patt 
^  d^fjbuly.of  this  Court,  to  take  care  that^ai  aiittf^nny 
]||i|jl /i^irly  and  honestly  discharge  his  dulty  tp  his.  diem. 
J^e.im  pUfi^n^y  was  employed  to  conduct  bysinaasvjfm 
tj^l^ii^jm  assignee  of  an  insplyeat  debtor*  It  waajpart 
^fil]^4uty  of  the  attorney  to  inform  tbeaf9sigDee,.thatif 
1#  pnOPt^djed  m  an  action  without  the  consent  of  the  cre- 
4ltors,  he  would  be  liable  to  pay  the  costs. of  such  action 
0ut  of  his  own  pocket     That  being  the  duty  of  the 
attorney,  the  question  is.  Whether,  when  he  brings  an 
action  to  recover  the  amountof  his  bill  ofc^sts  itaculrcd 
in<a  suit)  it  lies  upon  him  to  shew  affirmatively!  that  lia  has 
done  all  that  he  ought  to  have<d<»ief  oB.whetiiier  it  Hes 
uppn  the  client  to  shew  negatively  that  the  attorney  has 
not  (^e  bis  duty?    I  think  that  the  affimiative proof 
li^  upon  the  attorney ;  and»  therefiENres  that  in  ordtr  to 
sustain  thi3  action,  he  ought  to  have- proved  that  he  did 
aH  that  the  act  required  to  be  done^  in  order  to  entide 
ih^  a^ignee  to  proceed  in  the  action. 

3AyLSir  J,.    Templ^  y.  M'J^chlan^  is.  disUngui|j^- 
aUe  from  the  present  case,  as  the^e  it  i¥^  not  i^ppssUble 

(a)  2  N.  R.  136. 

that 
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*l' 


'^^*n^*ff* 


18£7«  fStM  the  defendant  might,  at  some  future  time,  receive 
7J^  braeflt  fWto  thfe^o*  6f  the  flitrf^^  'MteJrT6t 
^^^  iitff ^thing  that  -^i^rs;  the-  detehda<it;i  tKk)#^-'^ 
iiShifaW^if^H^ftc^  te  iosit  all  diiiKife 'W  iM^ 
ri^Tbtbilr^d  the  ef:}tpfeni6es  Incurred,  as  fad  will  iidtrt^^iSti- 
dt}^  to  tdtihi  for  thbsi^  espenees  out  of  thefiJiBlVenVlf 
efiei^.  "  Thcsre  wks  indeed  evidence  that  noidbK  s^j^t 
a^  are  Required  by  the  statute  had  been  taken  ;'ftif'ihj^re 
ti^^Ao  thtcrg^  in*  the  bill  for  attending^  a  inikt6i^<&f 
ei^hot^,  nor  did  the  plaintifTs  clerks  khbWtlitfll'^AI^ 
strtrfr  irieeting  had  taken  place.  '    '     '^^^ 

'*'*ttbtRO*b-J:  '  It  was  the  attome/s  Antfio'^iif&iHi 
hU^tdi^iit^  against  any  loss  he  might  SustaiW  ^^iii/^^^ 
iH^ect'of'the  pfdimmary  measure  required  ^lly  ^e 
^tife^-of  to'^I^prfse  hfm  that  he  ran'  the  H^'tifM^ 
c3fe¥%ttii«m/  ■    '-'^^^  >'' ^^^^ 

-^^^^'^  ^         ■'-"■'■-  Hule^rffif^ 


.-  1011 


C^jEti^s  AsHBY  against  Asii  Ashby  andXfto- 

niM^^  lAmBTp    Executrix    and    Executoct  riQ£ 

viCBAnhM  Abuby,  deceased.  r   .   «:;ib 

A  count  in  M.     A  SSUMPSIT.     The  first  count  of  the  declaration 
money  had  and  Stated,  that  the  defendants,  as  executrix  and  ex- 

reeeifed  by  de-     ^'*   ^'  O'lir)  [  u-f...    •  ^       ,,    ^    .  :/.u    y     yi'.itpoi 

fendanL  as  ex.   ^^itor,  wcre,  indebted  to  the  plaintiff  in  500?.,  for  so 

SSSof'the   *     i]^ch  mpne^^b^  th^^ 

pli«ntiff;c»ndDt  f^j.  ^  ^^  ^f  a.g  defendants  as  such  executrix  and 

bejomadwith      ^I^;  v.)i.  vTT .  -    v'>V.    Jii«:     ,'  .^  ;    -  ■••i     jj  ntl'j 

a  count  for        executor  at  their  request.     And  beinff  so  indebted,  tibe 

money  due  to        \£nu  ^v^vi!>   u)    -^'j; ''.vnif»::  o  ,     .  y    ■.;!/. 

plaintiff  fiiom  *  > 

defendant,  at  ezeditdi9ftipdll^akiii^c^ttit<>iat€il  VHli  him  of  money  doe  frtfm  lim  m 
executor.  •     ♦  »         -       i     i 

Semble,  That  i  ^%9f  W'iAoif^'tMlid  tiy  ^liiibfiffto  the  ose  of  defendant,'  ta'exediC^y 
may  be  joined  with  such  a  count  on  an  account  stated. 

defendants^ 
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^efen^i^^  as,  executrix  f«4  ^c^^toii^f,  pqp^^s^.)(l)0       M«7. 

?lft^^ r.»Q  p»y  w»^ .*e Mdd,^^,pf,^^i^^,,^^€Q^    ;^^ 

gifcfltor,  ,w^^,  indebted  to  tbe  .pWjpjtiff  ijf^  ot|i^  iiQQf. 
|K^^^lP)V^€b;P9ioney  by  the  defendmts*  a«if  suq!l;i,iei(^nt^ 
|^^,e:9;^^torJ  bad,  and  received.to  a^d  j6;>n>lhe  U6e;af 
^^.pl^i^tiC;  and  being  90  indebted,  tliey»  tbe  defend* 
^ts,j99  e^^utrixiand  executofi  pi^ogj^ed,  Scff^  rTbijrd 
^nV.U^t  the  defendaot$»  00^  &c  at,  &c.  as  execjsftqx 
and  executor,  accounted  with  the  pkintiff  of  m^  W^ 
cerning  divers  other  sums  of  money  from  the  defendants^ 
^^^ch  e^^utrix ,  and  executor  .fi3  afofesiyd^  Iqii^e 
plfji^^  ,i)e6xe  that  time  due  and,  owing. . .  And,  *  u|>99 
^t  accof^pt  the  defendants,  as  such .  e3(eciUri:iL^  .,|^ld 
e^fi^ftoiv  lyere  found  to  be  indebted.to  the  plaintiffs jui^ 
the  further  sum  of  500/.  And  being  so  fiiund  ind^te^ 
^fK^^  ^  defeodantSy  as  executrix  and  executor  as  afore- 
said, in  consideration  thereof,  promised,  8lc.  Breach, 
non-payment    Demurrer  and  joinder. 

-^'MUlerin  support  of  the  demurrer.^    ^n]l9reb<aLMii-^ 
jiiihd4t>af<xmhts,  because  the  first  and  ^sMaA)d  dMIits 
charge  the  defendants  per8<Hially,  and  willsdataiif  lijlidg* 
meut  de  bonis  propriis  only ;  whereas  the  third  count 
charges  them  in  their  representadve  character,  and  wl     ''  v 
require  a  judgment  de  bonis  testatoris.     There'  is  no    ^[  .^ 
qise  in  which  it  has  been  expressly  decided^  that  a'cciunT    ^  ./ 
for  money  paid  to  the  defendant's  use  as  executor  will 
cnarge  him  de  bonis  testatoris,  but  iJos^  v.  Bowfe^  (fl)     ^ 
and  Powell  v.  Graham  {b)  are  autlbrities  to  ''shew^ 'flud; 
aa  action  against  an  executor  for  nKHMjr  lent  t^r^inrM 
executor  will  not  warrant  a  judgmisnt  d^ibcuiiUbtestiii^ifW* 


»      '  V 


(a)  1  H,  BL  109.  (6)  7  Taunt,  SSI. 

Thert 
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18991  llef^  ii  MGP  dtflbenee  between  the  case  tX  it  Ibttti'df 
moncgr  to  M  execuun*,  to  be  &ppKed  by  bini  to  'ifce 
p«rpoM8of  bis'teBtator'sestate^  and  np^ybientdFtilM^y 
at  aft  viteoutDi^s  request  for  the  ptrrposes  of  tbe'.tlMafift 
llie  principle  to  be  tMdleeted  from  the  caseB  i^^^tfint'aii 
exeeator  caimol^  after  the'  death  of  fait  ttstktxft^'^ditist 
iBtD  ^  contract  to  bind  bk  estate.  Now,  faei^  thl^^Dd<tt(t 
fiir  bidney  paid  roiseB  a  new  cause  of  afctiott  nM  ttfstiit^ 
at  the  time  of  tke^  deatk  of  the  te^tatoi^,  and  fbatdbA  tm 
a-ttvitrectiimde  by  the  executrix  and  eXeMtoT:  ''U 
Wg%  V.  Aihian  {a)  it  was  held,  that  a  cdiiilt  'M  k^ 
sompstt  agaiiMt  biisbaiid  and  wife,  whbWbs  adttUM^' 
alifiatrix  with  the  will  annexed,  upmi  pnoimH^*^  tfie 
twtotM-  to  pay  rentj  could  it6t  be  jofaied  with  (rounti  xtpiutt 
pnuniaeft  by  the  huaband  and  mfe  as  ndmihlinttlttilci'Ud 
uaif  and  ooeupatimi  by  them  after  the  dearii  ofthtf  ^1^ 
tator,  the  defendants  in  the  one  case  being  persc^HAl^ 
liable  in  the  olh^  only  to  die  cfxtedt  of  assets  i  Sb  M 
Childs  v.  Monins  {b\  it  was  held  that  executcfrfe  Were^IbAA^ 
personally  on  a  promissory  note  drawn  by  them  as 
eftacutons  because  it  was  a  new  contract  on  their  ^^tatt 
t&  which  their  testator  was  no  part}%  Then 'as  16  d^ 
saecttd  corint,  Bok  r.  Bender  (c),  Jennings  v.  Newman  {A\ 
Br^ddn  v.  P^^es  («f),  Pmell  v.  Graham  (/},'  i  Hm 
Smtndiind.  establish  clearly,  that  that  count  thW^ 
the  >ex!eoutors  in  their  personal  character,  ttfad  Wi^iniUis^ 
a  judgment  de  bonis  pnopriis.  ''''  "^^  '' 

JhsDfTp  oontr^   The  plea  of  plena  admibistt^vH  tbighti 
b#  pliMded  t»  all  the  tounts,  and  they  wduld  kll  ^ttisA 

,     ^       MdB.^AAO\,  (h)  2Bro,&:B,¥iO.        ,..      . 

(c)  1 H,  m,  los!:  (d)  4  r.  ii.  »47. 

W  2  ^.  4  p.  424.  (/)  7  raufrf,  580. 

a  judg- 
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a  jii^gjaaen^  ^  bonis  tgekaUxtiu^  ,  It  wafrdbdkleti  m  Qnii  t;  im?. 
ff^lfwifiil^  (fihU^  that  a  count  en  »  pnamisevlo  (the  j^IawtHF 
as^.fff^^tml;;^!^.  (br  iBcmey  paid  by  hevtoibedfifeadaml* 
i^itWy  i>^  j/oiQed  with  aoother  cQUfit  fon  ppQinisea  to 
tbffttf^lfy^oj;,  and  xhe  same  rule  ought  to  apply  iftttoliciiA 
ag^ff^t^  4«»r;weU  as  by  ex)ec|utDr$».  That  ea9e»  iherefofai 
sbf^f ^41^11  the  first  count  may  cbargetbe  d^wtlaniB  m 
ttH^^jf^r^saiUativ^  chajcacten  .  The  o^eond  count  >al9» 
mi^lia  joined  with  the  third,  for  although  th^e  is  ao 
ijpgarenj(.iC{Q»U9di[;tion  m  tha  cotes  upon,  this  aokgeety 
uf^  i^  s(^ie(  .of  them,  where  the  defendants  has  beeM 
chfUfgf^jOafprooHses  made  by  him  as  exfOifeory  be- Jiaa 
b^  bis}dt0.b^  liable  de  bonis  propriis,  yet  GM$Gi<J^ 
hf  J^^^fipdl^^  Qrafyam.says,  that  ^  a  count  qx\  a  promiiA 
by^th^ ;  defendant  .as  exenutor^  has  tto  .force  furllMrrt^ 
di^Qpa^thei.deieadAot '  tlian  a  coimt  csi  a  promise  *of>  tlio 
te9f|^c;''./if  so,, the  second  count  in  the  f^nssent  easo 
wil}  pply  charge  the  assets  of  the  testator^  and  may»b0 
jiKKifdiwitbtha  others.  V  v^^ 

i  k 

J^d  TxNT^RDEN  C.  J*  I  am  of  opinion  that  tba^ 
jil4cp;^tintbi3;case  must  be  for  the  de{eDdant4  .iThare 
is  np  doubt  lis  to  the  count  on  the  account  stated^.lhat 
a  pj^  of  plene  administravit  woald  be  a  good  plea^  and\ 
th^m.^i^.ooly  judgment  .which  could  be  given  in  ifavoaCf- 
of  |^j^4p^ainti^  would  be  a  judgment  de  bonis  .lestatorisM 
As  to  the  count  for  money  paidf  there  imay  .bft.:«iHw 
doubt ;  but  it  is  unnecessary  to  pronounce  any  decision 
appp,  jLbat,  because  the  cases  cited  dearly  establish  th^t 
the  copnt  for  ooaoney  had  and  receifed  fcaimot  bet|piti^' 
with  counts  against  a  party  in  his  character  of  executor* 
In  those  caki^  the  count  for  money  l^ajp^a^  ^ei^eiTed  ia 


•      n 


(a)  3  East,  104. 

treated 
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1817.       ifMed  at  ahmng  a  pamnri  dnige  €B  ^ 

If  iImI natterirapft tqahe  iieir,  I m  not'nMll  a%bl 
Mi  be  M  mtt  to  bold  tbst  a  pkintUF  n||^  aksi 
to  tinMt  tbe  receipt  of  die  mottef  m  an  ac<  -dMe^lqr 
&e  defendant  in  bis  obaracter  ef  eneular>  mA  lite 
bis  ebanoe  whether  be  would  gel  paid  ant  of  tba'^lMli 
oraot  If  be  elected  so  to  tireat  k^  then  be  aaaiUhilr 
thai  tbe  money  came  into  the  deiendantfs  bstoda  bMMie 
he  was  executor.  But  the  coont  ibr  aionegr  iMd  end 
leoslTed  being  a  personal  charge  on  the  esecMol^  % 
which  plene  adimnistravit  cannot  be  pleadedf  aHd  HMi 
which  the  judgment  must  be  de  bonis  propfth^  m4  life 
coont  on  the  account  stated  bttng  of  a  cettttiiy  dktih 
meter,  it  appears  to  me  that  there  is  a  miigotuder^'eMl 
consequently  that  there  mus^be  judgment  ibr  U^fd'^dt* 
iaiidant»  Although '  there  mi^  be  some  doubt  *eBjlhb 
first  county  the  strong  inclination  of  my  opissdn  k,  Ail 
that  count  is  good  as  against  an  executor;  that  lie 
latter  might  plead  plene  administravit  to  it,  aad  ibei 
tbe  judgment  should  be  de  bonis  testatoris. 


£V  J.  I  do  not  know  how  to  get  over  the  an* 
f  we  bad  not  been  bound  by  those  autborilie^ 
I  should  have  thought  that  all  the  counts  would' hmre 
ohaiged  the  defendants  in  their  charscter  of  <eReeiflei 
and  executrix,  and  that  every  one  of  them  waatlgbliy 
so  finamed*  These  may  be  cases  in  which  Ae  credilor 
may  be  entitled  at  his  option  either  to  sue  the  party  li 
his  personal  or  his  representative  cbacaetcaw  :  Aad 
mlrn^  an  10  this  case,  he  makes  his  eleetion  to  chaifs 
the  defeudanta  in  the  latter  character,  if  'tha'::n|^ 
stated  in  each  coqntf  would  be  a  right  bmdisig  tbe 
asseti  of  the  testator,  it  would  be  very  reascmaUe 

to 


Ambt. 


t||jijl|gfjfi|i^r0t|iev4tt8e*wouU^faafft!  beflDi«'4Mrda»  erf 
%lf 4>Sri^ftNf)<l4ej'  lo  die  m»f  offAutt  dekatmnm^iiibtt 
mik  9|WM9t>  M^ngid'to;  the?  {Kmmft^lo  aviionb  ittrnm 

nMHW^  $"9lfirtiemmi  •ite/jointl]F-boiilidiaiiiiireti«%r. 

^kp^A^^n,  Urih^:  dticeaMd  .  had Mlweoi  luriiig^  JlUl 
iPHHi^t  n^igbt  kuve  aued  him  for  coBlribotiDm  hei  oaii 
action  for  money  paid,  and.  I  think  bo  is>  entitlB^Titll 
sue  the  executor  of  the  deceased  for  money  paid  to  his 
UM)  agfeKflCtttor.    A  plaintiff,  ia  many  initanccf/iiay 
biifff(i«ilt. Mv^ota^  ia  proceeding . ^gaioBiS  the 'laindl 
Mik|it;tbAQr  aglttnat  the  exeoutor  .peraaDaU3Uii  flSfaeiicxI 
HilWI.  Aa  ihia.  individual  capacity  .uuqr  be  iosdlvsntiBib 
l^flfjk9«MleDrt<tftexeGiilDr  be  mayAa^ie  mei  made^Aei 
H^lmJfP^imf  cdaimg  and  when  the  McUl^y  ib^^d  Urn 
^  ^IMi.p^0xeeator,  justice  requires  that  the  psnob  wbe* 
Hn/made^tiMt  fieyroent :should  haua  the  iib^ft^t>dk^ 
ifl(fid^hi  gnid.^ieh  tbe4aBibaMrthlli»iiftiihil»<$ll^^ 
ISietseniiKl.cqnulti^ig  for  >liMiey'ibadttod'U4lM«V^  Cl^ 
tbetdiAilifaQt^iteiixecut^riand'^xebtttrfk.At^^q^     I^ISkH^ 
elders i«a>  money  reoeiTed  by  thcW'fir  toMseqb^nfiif^idf 
Vol.  VII.  O  g  their 
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18Xh^  tbeir  beiag  txw^qtor  astiA  exeetitriss^  ^unA  wklcb  would 
not  otheirwise  have  come  into  tlitir  faandsi'  •Siiok  a  caao 
xumf  oeatr.  Soppose  la^  bill  payable  to  dio^tesiatov  ttcie 
leniltafl  £ho«i  a  < finreign  country^i  half  this  'amouhA<  iqvh 
plicable  txl  tke  pandnal  use  of  the  teeitatof,  iaiid*:»dB 
other  half  to  be  paiduiver  by  him  to  jome  other  pecaoB* 
Befbm  idle  bill  arrive*  the  testator  dies^  and^hiatcBtt^ 
clitor.L^eceiTea^the  money.  =  It  k  possible  ;thait;heiiiifl9[i 
Oik  have  raseived  advice  as  to  the  mode  i»  whkbnt^iieMi 
be !  applied,  /until  >  after  he  has  applied  it  in  tfaftiavdinacf 
COUtnie  of  admiaifttration.  He  may  be  m^el vent  ■  dn^ridf 
iUdividoal^  capacl^,  and  it  would  be  liard  Ati^Ait 
p4rt}^'  iinder<  such  vcircumstances,  should. Jxit  biflre  hia 
de^itiotf'to  be  paid  4>ut  of  the  funds  of  the^  tcstatoa. 
Hthe  questvei^^  therefore^  were  new,  I -should  >beidUiH 
pened  to  ihktk>  that  an  aodon  for  mtoney  had  andjias 
eei<red  by  the  defendant  in  his  character  of  exeoutm^ 
tiiight^  at  the  election  ityf  the  party  for  whose  ^beaflfitit 
was'teeeiv^,  charge  the  assets  of  the  testator^^BBd 
mi^bt,' therefore^  be  joined  with  other  counts  of  that 
dedortpiion*  How  a  court  of  error  will  deal  with  a 
case  of  this  description,  I  can  form  no  judgment^'  i  But 
the  authorities  on  the  point  are  certainly  so  strong,  that 
lieet  myself  boand  by  them,  and,,  therefore^  concuiin 
tbef  Judgment  of  the  rest  of  the  Court,  not  beoausermy 
reason^  JB^^convinced,  but  because  I  feel  myiself  <  <b<HUid 
1^' those  Authorities.  .•:$  u 

-  ^  Hoteo VH  Jw  It  appears  to  me  clearly  established  jby 
the^'lftUthoriti<9%' that  the  different  counts  in^this  dedar* 
irtton  eaiBliot  be  joined.  The  second  count  is  fratttgdioo 
fi'tiMlsid  of  kct&on  cirising  wholly  in  the  timetof  the  eaca* 
ctildrst  itie  for-tnoneiy  had  and  xeceived  by  ifaem  to 

the 
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the  use  of  the  pkkitifi*  If  ihat  be  the  plauHifTs  OBoney*  18S7; 
he  is  entitled  to4t)  whether  there  be  as9ett  or  nelv«&]Ml 
wketfaec.ihe  executor  and  exeoutrix  here  or  have  not 
aftplicd'! to  other  purposes  the  money  \vikicb  waa>fler 
ceifedpito  .the  plaintiff's  use».  If  that< count  hadi;8tOQd^ 
akme  iin  I  the  dedaratioD»  ohargtag  die  defendaots  ia 
OHeoutor  and  executrix^  the  plaintiff  might,  according  M 
tbeiianthorities^  .have  had  judgment  generally' againsll 
theai^' wiikh  would  be  de  bimia  propriis^  aod  (Eoli  dm 
bonbHestatoriai  If  that  be  so^  then  the  only- Mndfifuing* 
qn^tioD  isy  Whether  the  other  counts  are*  of  a  sijstilar* 
dcknjplibn?  It  is  quite  clear,^that  on  the  thind  (({oUnti 
thd  only  judgment  that  could  be  given  would  be  dkr 
bonis  testatoris.  That  count  being  on  an  aocountiataieA 
ofi  jnooey  due  and  owing  Irom  the  defendants,  as  exQi 
eotorand  eKecutcix,  the  only  proof  admissible  in  supn 
poKfe  of  ^e  cause  of  action  stated  in  that  count  wouid» 
be,;: an  account  stated  respecting  debts  due  firomk  tj^ 
testator  himself.  As  to  the  first  count,  there  may  b^ 
some  doubt.  I  however  think,  that,  upon  the  authcMriUf^ 
cited,  the  judgment  on  that  count  might  be  de  bonif 
teslatoris*  <     <•>  j 

LiToiiEDAUc  J.  There  may  be  some  doubt  as  itOi|b4 
first  cxHmt  of  this  declaration;  for  although,  generaUjii 
speaking,  plene  administravit  cannot  be  pleaded  U^ .A 
charge  subjecting  a  defendant  to  a  pergonal  liabilityi  y^l 
a  case  may  be  put  where  an  action  may  be  brought  by 
a  plaintiff  against  a  defendant  in  his  character  of  0Ke* 
cutor^  for  money  paid  to  his  user  Suppose i^tbatdi 
{rfaintiff  had  become  bound  jointly  with  m  t^atatoryWA 
after  his  death  had  paid  the  whole  debt;  t  should^dmll 
that  an  action  against  the  exeoutocifor  tn^mcgr  pMtritQ 

G  g  2  his 
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1827*       bis  use  migfat'be  snpportedy  nnd  thiit  the  phdntiff  woaU 
"""""       be  entitled  to  jtidgment  de  boms  tettatoris.    Ai  ta  the 
^^       third  bounty  there  een  be  no  doubt  that  it  cbargei  ibe 
defendants  In  their  representatiTe  character,  and.  tbat 
the  plaintiff  is  entitled   to   have  judgment'  deibenia 
testatorrs.     The  question  for  us  mainly  arises  on  the 
second  county  in  which  the  defendants  are  charged  «ilb 
haying  received  money  in   their  character  of  inec^tme 
and  executrix.    The  question  is,  Whether  that  makes 
the  defendants  liable  in  their  representative  character,  so 
as  to  warrant  a  judgment  de  bonis  testatoris.     All  the 
authorities  shew  that  such  a  count  only  makes  the  de-> 
fendant  liable  personally ;  and  it  appears  to  me^-  thai  If  ih^ 
case  were  perfectly  new,  that  would  be  the  correct  view  of 
dhe  law  upon  the  subject.     Upon  the  death  of  a  te»ta^ 
an  executor  is  bound  to  pay  his  debts  in  a  certain  ord^ ; 
first,  debts  due  to  the  crown,  then  judgment  debts,  then 
specialty  debts,  and,  lastly,  debts  on  simple  contra<St 
But  these  last  must  be  debts  of  the  testator.     Itl  this 
case  there  never  was  any  simple  contract  debt  owing 
from  the  testator.     The  debt  stated  in  the  declaration  is 
a  debt  contracted  by  the  defendants,  in  their  charactet 
of  executor  and  executrix,  by  their  having  received  a 
sum  of  money  to  be  paid  over  to  the  plaintiff.     That  is 
a  debt  not  contemplated  by  the  law  in  the  rule  laid 
down  as  t6  the  order  in  which  debts  are  to  be  piaid^^    If 
th^  testator  in  his  lifetime  had  been  indebted  to  the 
plaintiff  fbr  money  had  and  received  to  his  use,  there 
would  ta5f  he*  any  specific  appropriation  of  the  money 
so  t^ivHA  to  thte plaintiff's  use;  but  tliat  money,  otiithe 
death  of 'thd  testatbr,  would  have  gone  into  his  general 
fimdd,  tmd  the  debt  mast  have  been  paid  out  of  those 
funds  in  its  regular  order.  But  where  an  executor  receives 

money 


AsHir, 
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moDey  to  the  use  of  a  partici^ar  ix^vi^uaj^  if;  operates       1827. 

as  a  specific  appropriatioa  of  that  money  be^ngiog  |to       ^ 

the  party,  and  b^  in  his  MidividMal  cufi^oitjj,  mu$t  be       ogainM 

liable  for  the  money  so  xeceived:  i(  has  aothipg.jU>  do 

with  the  aocouots  of  the  testator.     Jfqr  these .  r^asons^  I 

am  of  opinion  that  the  second  count  canqot  be  joined 

wmk  the  third,  and  that  the  judgment,  therefore^„must 

be  for  the :  defendants* 

Judgment  for  the  defffndants^ 


J  ■ 


•    i; 


'  1 


Joseph  Bj^te  against  Henry  Fisher  Bidgood.  Tuesday, 

''  Nifvember  SOlhm 

''      f  .  .    .    . 

A  J^jLJMPSIT  on  the  following  promissory  note :  —    When  a  cen. 
.  ,.,j,  London,  10th  March  1821.  fortiir^ec/ 

On^the  Uljtdy  1825,  we  promise  to  pay  to  Joseph  J^^Snpricet 
Be/s^  Esq.,  his  executors  or  administrators,  at  the  house  ^'^ijJi^t  th* 
ofMassrs.  Sandbach.  Tuine.  and  Co.,  of  Liverpool,  the  »ho«idbepiid 

••^^^  '  .'  .  ■  ■     by  instalment* 

sum  of  3968/.  for  value  received,  in  second  instalment,  at  certain  future 

.       .  4  .  days,  with  in- 

:with  interest  included,  as  expressed  and  specified  m  terest,  calcu- 
agreement  for  the  sale  of  his  moiety  in  plantation  Meten  cent,  per  an- 
Meer  Zorg,  in  the  colony  of  Demerara,  to  John  Newton,  miaorjno^ 

H.  F.  Shane.  «fnpouijdedrf 

tne  instalments 

mea,  the  general  issue.  At  the  trial  before  Iiord  Tefhr  ^  called  in- 
ierden  C.  J.,  at  the  GwiWAo//' sittings  htfont  Mkhaclnm  tTL^ho\^ 
term  1826,  a  verdict  was  found  for  the  V^n^ifX,  subject  "JJ^^Sr^" 
to  the  qiinion  of  this  Court  on  the  foUowijgig  casp :  Sr***7th 

The  note  in.  question  was  signed  by  the  ,defej)^nt,  estate,  and  that 

p    c^  /•  J     *^®  bargain  was 

who  then  bore  the  name  of  Sloqf^^.  jiixi  #ft^rwar4s  not  usurious. 
changed  it  to  Biflgood ;  the  signat|^*q  of^okn^JS^^ftpn, 

O  g  8  the 
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1827.       the  other  maker   of  the  promissory   note,  was^  also 
•  proved;  and  that  he  died  before  the  commencement  of 

o^fimj^.  the  action.  The  note  was  duty  presented  (or  payment 
on  the  day  it  became  due  iat  the  house  of  Messrsl  Sand" 
hachj  7Wn^,  and  Co.  of  Li'$erpoolj  mentioned  in  thie  sud 
note,  and  payment  was  refused. 

The  agreement  referred  to  in  the  note,  and  the  ao* 
count  made  out,  settled,  and  signed  between  the  parlies 
at  the  time,  were  as  follows : 

The  former  recited  "  that  Joseph  Beete  hath  con- 
tracted  and  agreed  with  the  said  John  Newton  for  die 
absolute  sale  to  him  of  the  undivided  moiety  or  half  part 
of  him  the  said  Joseph  Beete^  of  and  in  the  plabta^n 
called  Meten  Mere  Zorg^  and  the  lands  in  Masseroinej 
and  '  all  the  buildings,  cultivation,  slaves,  '  furiiibi^ 
cattle,  and  other  appurtenances,  plantation,  and  Ktte- 
bahdry  implements  and  utensils,  and  all  coffee  atid  other 
stock  on  hand,  and  every  thing,  of  what  den6miCfati(ki 
soever,  thereunto  belonging  or  appertaining,  witKbiit 
any  exception  whatever,  at  or  for  the  price  or  stiih  of 
1 6,006/.  sterling  money  of  Great  Britain  (being' the 
balance  of  an  account  already  drawn  and  stat^  by  tne 
said  Joseph  Beete  and  John  Newton^  and  intended  to  be 
signed  iipon  the  said  Joseph  Beete? s  signing  the 's^^ial 
power  6t  attorney  hereinafter  mentioned) ;  which  said 
si!im  of  16,000/.,  together  with  interest  upon  the  si^Vehd 
promissory  noties  added  thereto  for  the  time  they  have 
to  run',  and  which  are  wrote  and  stated  at  the  ibot  of 
these  presents,  and  to  be  dated  respectively  the  10th  diay 
of  ihik  instant  month  of  March,  and  delivered  to  the 
BB&i'Jbieph  Beete  lipoii  his  signing  and  delivering  the 
difd*  sjf^eetat  powfeir  of  attorney,  are  to  be  in  full  of  die 

said 


•>  •  V 


IN  THE  Eighth  Year  of  GEORGE  IV.  455 

said  purchase  money;  and  the  sajd  JTo^n  NeaOan  hath       IBS?* 
agreed  to  purchase  of  the  said  Jpseph  Be^e  ^is  tl^  said         .^...  . 
Joseph  Beet^s  undivided  mqiety  or  half  paxt  of  and  in  th^       a^Am 
said  plantatii^  }ands,  buildings,  cultivation  slaves,  fur- 
niture csiXXe^  stock  in  hand,  and  evei^  thing  tbereunt9 
belonging  and  hereinbefore  mentioned,  the  property  of 
die  fofiili  ^Joseph  Beete^^  at  or  for  the  said  price  or  sum  of 
16|()00/.,r  to  be  paid  at  the  times,  including  the  said 
interest  to  be  added  thereto,  by  the  instalments,  and  in 
the  mani^r  specified  in  the  said  several  promissory  notes 
stated  at  the  ^  foot  of  these  presents,  as  agreed  upon 
bet^i^n  the  said  Joseph  Beete  and  John  Newton*^    The 
a«;e9m^nt  then  contained  a  declaration  that  plainti£^  for 
tt\e  .^onsi^rations  therein  mentioned,  did  sell,  i&c  (the 
P|repj§ea  thereinbefore  specified)  to  John  Newton  $  and  he 
tberet^y,  agreed  to  execute  on  the  lOth  of  March  (the  date 
of|^ie  note)/a  power  of  attorney  to  A.  B.  and  CL  to  pas^ 
a  legal  transport  of  the  estate,  &c«  to  Newton^  accord^- 
ina  }p  the  existing  laws  of  the  colony.     At  the  foot  of 
thf;  articles  of  agreement  there  was  the  following  me** 
n^orandum,  signed  by  the  plaintiff:  ^^  I,  the  unde^^ign^ 
J((fsqpfi^  Bjeetcy  do  hereby  acknowledge  to  haye  receiyed 
of  and,  from  the  said  John  Newion  die  ^even  ^eyeral 
prp;i)9i^spry   notes  hereinafter   mentioned,    respectively 
f^igne4  by  the  said  John  Newton  and  Henry  Fisher  Stoane^ 
i^ipg  t^  amount  of  the  said  sum  of  16,000^.,  tjie  moiiey 
9i»e9d,qpop  for  the  said  purchase^  and  the  balance  of 
the  said  account  stated  between  them,  the  said  JosephBeete 
f^^d^John  Newton^  as  aforesaid,  together  with  interest  f^n 
tbe.said  J5um  of  16,000/.  added  thereto  fpr  tb^  ^jpfp  fj^e 
ir^pective  bills  have  to  run,  making  ^n  tl^e  Y(h<>le  p^n^pipal 
and  interest  20,800/.,  that  is  to  sfi^^'^^qppie^pf^^pjitrif^^ 
sory  notes  were  then  added).   The  account  stated  between 

Gg  4  ^ 
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1 8S7.  dte  parties  debited  J^kn  Ueixion  ^itfa  :25»000i.9  '*S  the  sun 
which  he  ^agreed  to  pay  for  die  plaintiff's  inieraatcin 
this  Msten  Meer  Ztmg  piantation/'  and  tbea  gave  credit 
fixr  several  aums  of  monoy  amounting  in  the  whole  to 
9/>00lit  and  the  bahmce  in  &TOur  of  the  idaintiff  vMs 
stated  «t  1 6,000/.  The  interest  mentioned  in  the  Mvetal 
promissory  notes  set  forth  at  the  foot  of  the  agpeeoMnt 
(of  which  the  note  in-qnestioa  was  the  fourth)  was  after 
die  rate  of  6  per  cent,  per  annum,  being  the  legal 
interest  for  money  in  the  colony  of  Demerara. 

The  question  for  the  opinion  of  the  Court  was,  Whe- 
ther the  transaction  was  or  was  not  usurious. 

jtrmsirong  for  the  plaintiff.  There  is  nothing  osunMs 
in  the  contract  between  these  parties*  Tb&  statute 
IS  Anne,  c.  16.  applies  only  to  the  loon  or  forbearanoe 
of  money ;  Barday  v.  Walmdey  {a) ;  whereas  the  coa- 
tcact  in  this  case  was  for  the  sale  of  an  estate  at  a  oep- 
tain  pricey  to  be  paid  by  instalments.  It  is  true,  that 
the  estimated  value  of  the  estate,  if  paid  for  immedistdyy 
was  16,000/. ;  but  that  did  not  make  it  usurious  to  coo- 
tvact  for  a  price  to  be  paid  at  a  future  period,  which  ex- 
ceeded the  16,000/.  and  5  per  cent,  interest.  If,  indeed, 
the  transection  were  colourable,  the  imputation  of  usury 
might  be  established ;  but  there  is  no  doubt  that  a 
real  sale  of  the  estate  was  intended,  and  the  mode  of 
calculating  the  price  will  not  make  the  contract  usurious; 
Fknfo^  V.  EdsDords  (6),  Doe  v.  Brown  {e).  No  question 
could  have  arisen  but  for  the  word  interest  introduced 
into  the  agreement;  that,  however,  will  not  make  illegal 
a  bargain  which  is  in  substance  l^al.     The  sale  was, 


(a)  4  Eoiif  55.  (b)  I  Omp*  112.  (c)  MoU,  N.  P.  C.  29$. 

in 
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in  fact,  made  for  the  promissory  notes.  The  only  for-  1827. 
bearanoe  of  money  woidd  be,  of  the  sums  secured  by 
the  notes  after  they  became  due ;  for  such  forbearance 
no  amoont  of  interest  was  expressly  reserved,  the  notes 
would,  therefore^  bear  legal  interest  only;  and  this  di^ 
cumstance  completely  distinguishes  the  present  case 
froBQL  that  of  Demar  y.  Span  (a\  where,  for  the  purchase* 
money  of  an  estate,  a  bond  bearing  6  per  cent,  interest 
was  given. 

JPatieson  contriL  The  note  upon  which  this  action  is 
brought  was  given  in  performance  of  an  usurious  agree* 
ment.  It  is,  upon  the  &ce  of  it,  expressed  to  be  *^  for 
vtalne  received  in  second  instalment,  with  interest  in- 
diided,  as  expressed  and  specified  in  agreement  for 
ssle,^'  &C.  Looking  at  that  agreement,  it  appears  that 
the  consideration-money  to  be  paid  for  the  estate  was 
16,000/. ;  and  it  was  further  agreed,  that  it  should  bear 
interest  at  6  per  cent,  up  to  certahi  future  days  ap- 
pointed for  payment  of  the  principal  sum.  A  power  of 
attorney  was  to  be  given  for  the  immediate  transfer  of 
the  estate ;  it  must,  therefore,  be  taken,  that  the  sum  of 
16,000/.  then  became  due,  and  that  the  further  sums 
•greed  to  be  paid  were  for  the  forbearance  of  the 
16^000/.  If  so,  the  bargain  was  clearly  usurious,  for 
notes  were  given  for  sums  greatly  exceeding  the  princi- 
pal sum  due^  together  with  lawful  interest  up  to  the 
time  to  which  payment  was  deferred.  It  appears,  also, 
by  the  account  stated  between  the  parties,  that  the  value 
of  the  estate  was  computed  at  25,0002. ;  then  credit  was 
g^ven  for  certain  items  of  cash,  anx)UBting  to  9000/. ; 

(a)  3  T.  R.  4S5. 

the 
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1S27.       the  remaining  16,0002.  xnust^  therefore,  have  beoi^  ooik* 
*r  sidered  as  a  cash  balance  then  due,  and  the  iiirther 

offaina  payments  could  oqIv  be  made  for  the  forbearance  pf 
that  sum*  •  The  case  of  Flayer  v.  Edwards  i^aa  very 
different  i  there  goods  were  actually  sold,  to  be  paid  for 
at  a  certain  time ;  there  was  no  engagement  by  the  adUler 
to  grant  any  forbearance,  and  the  larger  price  which 
the  buyer  was  afterwards  to  pay,  in  case  he  made 
default,  was  considered  as  a  penalty.  In  that  case,  too^ 
the  Court  placed  some  reliance  upon  the  usage  of  the 
particular  trade,  *--  a  doctrine  which  it  appears  veiy 
difficult  to  support.  IBat^ley  J.  When  did  the  money 
become  due  which  you  say  was  forborne  by  the  plain* 
tiff  ?J  Immediately  on  the  setdement  of  the  acamn^ 
and  the  transfer  of  the  estate :  the  plaintiff  might  fthen, 
but  for  the  promissory  notes,  have  maintained  aa.iK4i#l 
for.  the  amount.  .r,. 

.  ,  .  .)» 
Lord  Tenterdun  C.  J.  The  case  which  is.  noiir 
presented  to  the  consideration  of  the  Court,  arises  oat 
of  a  contract  for  the  sale  of  an  estate,  and  not  for  the 
loan  of  money.  The  agreement  was  founded  part^ 
upon  what  was  considered  the  present  price  of  the^estati^ 
and  partly  upon  what  was  considered  its  price  if  paid  Ipr 
at  a  future  day.  The  only  difficulty  has  been  occastooed 
by  calling  the  difference  between  these  two  prices.  19- 
teresi  /  but  it  is  our  duty  to  look,  not  at  the  form  and 
words,  but  at  the  substance  of  the  transaction ;  and  as, 
tm  the  one  hand,  we  should  not  pay  attention  to  t]^ 
words  of  the  contract,  if  the  substance  of  it  went  .to 
defeat  the  provisions  of  the  statute  of  the  12  Jlnne^  c.  16^ 
so,  on  tl)e  other  hand,  we  ought  not  to  rely  upon  thie 
words,  so  as  to  defeat  the  contract,  if  in  substance  the 

trans^ 
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transaction  was'  legal.  It  appears  to  m^  that  in  sub-  183?. 
stance  this  was  a  contract  for  the  sale  of  the  estate  at  — — 
the  price  of  20,800/.,  to  be  paid  by  instalments;  in  ^ainu 
that  there  was  no  illegality.  The  defence  set  up,  there- 
for^ iails,  and  the  postea  must  be  delivered  to  the 
phdnttfil 

Postea  to  the  plaintiff. 


BlDOOOO. 


Clement  against  Fisher.  NinnmbJ^itu 

(In  Error.) 

nPHIS  was  a  writ  of  error  from  the  Court  of  Common  Declaration 

-L  stated,  that  d^ 

Pleas.     The  first  count  of  the  declaration  stated,  fendant,  con- 
ibkt  on,  &c.  at,  &c.  one  J.  J.  Stockdale^  falsdy,  wickedly^  pnnt  and  pub- 

1         !••        11*1       •    .         1        i_i*i_r       J  •        wXi  of  and  o(m« 

and  maliciously  did  print  and  publish  of  and  ooncemmg  cerning  the 
the  plaintifl^   a   false,   scandalous,   malicious,   and  de-  jjjl^'f^*-*',^^^ 
fittnatory  libel,  containing,   amongst  other  things,  the  ^**®  *"^  •""- 
Mse.  scandalous,  malicious,  defamatory,  and  libellous  fonowing,with- 

^  '  ...  .     out  alleging  that 

matter  following,  of  and  concerning  the  plaintiff,  that  is  that  matter  waa 

1       1.1    t  1  !•  1     1    V      o^»nd  concern* 

to  say,  &c.      It  then  set  out  the  libel  published  by  ingthepiain- 
Stodcdaky  which  imputed  gross  misconduct  to  the  plain-  set  out  the  libel, 
tiff,  and  then  stated,  "  that  \n  Hilary  term  in  the  6&  fecrofit?did 
7  G.  4.,  the  plaintiff  below  brought  his  action  against  ^^^^  wh^^^ 
Stockdale  for  publishing  that  libel,  and  obtained  a  verdia  to  the  pUuntiff, 

r  ^  '  and  there  was 

and  judficment  for  700/.   damacfes;  that  the  defendant  no  innuendo  to 

•^      ^  .   .  .    .  connect  it  with 

well  knowing  the  premises,  but  contriving,  &c.  to  injure  the  plaintiff: 

Heldf  upon 

the  plaintiff  in  his  good  name,  and  to  cause  it  to  be  writ  of  error, 
believed  that  the  said  libel  was  true^  heretofore,  to  wit,  was  bad. 
on^  &c.  at,  &c.  falsely  and  maliciously  did  print  and 
publish  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  said  libel,  and  of  and  concerning  the  said 

verdict, 
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■FbHBft. 


1827.       Terdiot,  a^certcin  fiilse,  8CtindalDu%  nudickiin,  and  de- 
■  tmaUm  libel,  contaminff  the  fidse^  soaiuklous,  malicioiis* 

jgpnmn       de&matorj,  <aiid  Ubellons  matter  following; 'that  is  to 
say."    It  then  set  out  tktf  libd,  apon  which  no  qotiStioQ 
tamed.    The  second  count  stated,  *^that  the  defendant 
further  contriving,  &c.  on,  &c  at^  &c  fitlsely,  wiehedlj, 
and  nial^cioasly  did  print  and  publish  of  and  concemmg 
the  said  plaintiff^  and  of  and  concerning  the  said  first- 
mentioned  libel,  and  of  and  concerning  the  said  verdict, 
a  certain  other  false,  scandalous,  malicious,  and  de&ma- 
tory  libel,  containing,  among  other  things,  the  false, 
scandalous,  malicious,  defamatory,  and  libellous  matter 
following,  that  is  to  say/'     It  then  set  out  the  libel,  which 
purported  to  be  a  dialogue  between  Stockdale  and  a  per- 
sotii  named  Harriette^     There  was  no  innuendo  shewing 
that  it  related  to  the  plaintiff  nor  did  it  appear  from'the 
snigect-matter  to  relate  to  him,  nor  did  it  appear- neces- 
saiffly  to  relate  to  the  libel  in  the  first  count;  but  it  aK 
leged,  that  it  would  be  hard  to  pay  for  truth,  and  that  all 
which  Harriette  had  written  was  in  substance  true.    The 
defendant  below  pleaded  not  guilty.     At  the  trial  the 
jary  found  a  general  verdict  for  the  plaintifi*,  with  thirty 
pounds  damages;  and  judgment  having  been  entered  up 
for  the  plaintiff*  generally  on  all  the  counts,  the  record 
was  removed  into  this  court  by  writ  of  error,  and  on  a 
former  day  in  this  term  the  case  was  argued  by 

Flatt  for  the  plaintiff^  in  error.  The  second  count  is 
bad,  and  the  damages  being  general,  the  judgment  must 
be  reversed.  The  second  count  alleged,  that  the  de- 
fendant ^^  published  of  and  concerning  the  plaintiff  a  libel 
containing  the  false  and  scandalous  matter  following." 

The 


FMHBm* 
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The  libel  was  then  set  bat;  imt  it  was^iuit  mny  where        1827« 
alhaed  that  the  mattes  in  the  libe)  wiere^  •f  and  con-       — - 

^  ClIlfHlCt* 

oerning  the  plaintiff  nor  did  it  appear  by  the  siriMel  ^fotmr 
qittnt  matter,  nor  was  there  anf  innuendo  to  doonect  the 
Hbelloos  matter  with  the  plaimiff*  Now,  although  the 
defendant  may  have  published  a  libel  oenceming  the 
plaintiff  it  does  not  foUow  that  the  libel  set  oat  was 
oenceming  the  plaintiff*  That  ought  to  appear  eidier  by 
avennent  or  from  the  libel  itself.  He  cited  Ber  t. 
Manden{u\  The  King  v,  Alderkm{b\  Joknton  v.jfyU 
flwr  (^)i  Lonxfidi  ▼.  Bancroft  {d\  Th^  King  v.  Hmme\(i^ 
Haakes  v«  Hamkejf  {f\  Com.  THgeU^  tit  Action  updn  ike 
Qaitfor  Defamation^  0«7« 

Mxmmng  contrL  The  declaration  stated  that  die  de»* 
fcildant  published  the  libd  of  and  concerning  the  plflon^^ 
ti£  In  Mex  v.  MarsdeUf  it  was  not  alleged  that  the 
libel  vma  published  of  and  concerning  the  plaintiC  The 
OMint  might  have  been  bad  on  special  demurrerytfbr 
not '  stating  that  the  libellous  matter  was  of  and  eoii*^ 
earning  the  plaintiff,  but  is  good  after  verdict,  for  the 
plaintiff  could  not  have  recovered  a  verdict  wideto  it: 
had  been  proved  at  the  trial  that  the  libel  did  telalle  to 
Imn^  Stennel  v.  Hogg  (g).  Skinner  v.  Gunhm  {h)* . 

Cln\  adv.  vuk/ 

LfOrd  Tenterden  C.J.  We  are  of  opinion  that  the 
second  count  is  bad.  The  first  count  of  the  declaration 
states,  that  the  plaintiff  had  brought  an  action  against 

(a)  AM.^S.  164.  (b)  Stayer,  280. 

(c)  Cro.Jac  V26.  (d)  ^h^99'$J 

(e)  Qmp,  682,  (/)  S.SaU^^fJ.^    ,;    • 

(S)  1  Sound.  226.  (h)  I  Sound.  226,  c 

one 
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18S7*       one  &cx:lxU^£Dr  alibeli  lind  obteiBed  &' vcnxUcfc  against 
hiBfty  and  that  tibe  defbidant  contriving,  fto;  to.ii^ure 


CuMTiirT 

offahut       the  ptaintifl^  and  tp  cause  il  to  be  beUeved  thatithe^libel 

Fsmnt* 


was  truey  pablished  ofiand  concerning  the  plaintiff  « 
libel,  which  is  set  forth  in  that  count  Upon  that jUd 
question  arises.  The  second  count  then  proceeds  thus : 
^  the  plaintiff  further  saith,  that  the  defendant,  further 
contriving  and  intending  as  aforesaid,  heretofore,  to  wit, 
on,  &c.  &lsely,  &c.  did  print  and  publish  of  and  con« 
ceming  the  plaintiff,  and  of  and  concerning  said  first- 
mentioned  libel,  and  of  and  concerning  the  said  verdict, 
a  certain  other  false,  scandalous,  malicious,  and  de&ma- 
Uxey  libel,  containing,'' among  other  things,  theiftlai^ 
scandalous,  malicious,  defamatory,  and  libeUotis  matter 
following,  that  is  to  say,"  without  alleging  that  thafcpam 
tieular  defamatory  matter  which  was  afterwards  set  cot 
WBto  matter  of  and  concerning  the  plainti£  Sudi  an  all^ 
galion  would  not  have  been  necessary  if  there  had  been 
in  the  libel  set  out  any  thing  which  clearly  applied  to  the 
{datntiff,  or  any  distinct  innuendo  so  applying  the  libeU 
Ions  matter,  or  if,  upon  the  perusal  of  the  matter  set  out^ 
it'  had  manifestly  appeared  that  it  related  to  the  libel  ia 
respect  of  which  the  plaintiff  had  recovered.  daBiageB4 
But  looking  at  the  libellous  matter  set  out  in  liUs 
count,  we  find  the  initial  letters  of  Mr.  Stockdale^s  name, 
and  the  name  of  HarrieltCj  and  the  libel  allies  that  it 
would  be  hard  to  pay  ibr  truth,  and  that  all  that  wUrii 
HarruUe  had  written  was  in  substance  true.^  'Nbwi 
upon  reading  that  matter,  it  seems  to  me  quite  \Mii*- 
possible  to  say  that  it  has  any  relation  to  the  plaintiff 
or  to  the  former  libel.  There  is  no  averment  that  the 
particular  matter  is  of  and  concerning  the  plaintiff,  or  any 
innuendo  shewing  that  it  related  to  the  plaintiff,*  or  any 

thing 
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diing  m  dscrnuitter  itaelf  tnateifestlj  shewi%  thftt  it  does        1827. 
rdat)8)  L  to  htm.     We  are^   tkerefove,  <tf  opinion^  thftt      ^ 
tbe  CQuiit  is  not  good.    The  oonseqeence  ia^  tfael  the        agaiMi 
jndgmeDt  unuA  be  rerersedi  and  a  venire  de  novo 
awarded. 

r^..'    Judgment  of  the  Court  of  Common  Fleas  re* 

:  u    I     ^  versed^  and  a  venire  de  novo  awarded. 


■  •  .1 J 


The  King  against  Mary  SoMEBXONi.  Z^^^^i 


2i(wember2ltL 


TMDICTMENT  charged  that  Mary  Somerton^  late  of  ^°  indictment 
*Ae  parish  of  Purton^  in  the  county  of  Somersei^  on  A.  b.,  on,  &&, 
the  1  at  of  jlf orcA  IBS?,  at  the  parish  aforesaid,  in  the  rant  of  j:^, 
said  Goonty,  being  then  and  there  servant  to  one  Joseph,  ^j^  l^!!^e 
HdUar^  oo  the  same  day  and  in  the  year  aforesaid,  witli  ^^^  "nl  tbero 
foEce  and  arms  at,  &c.  one  rim;,  &c.  then  and  there  ^^"^  'P  ^^^ 

^  °'  possession  of 

belonging  to  and  in  the  possession  of  the  said  Joseph  i/^*'.*°**, 
HsOierr  and  then  and  there  beine;  tiie  coods  and  chattels  «>d  chattels, 

felomouwy  did 

of  the  said  Joseph  Hellier^  then  and  there  from  the  pos^  iteai :  Held, 
session  of  the  ssiA  Joseph  HellieTf  feloniously  did  steal  import  of  the 
and  take  against  the  peace,  &c.  The  defendant  was  found  uiat^.^was 
gaiky  at  the  Summer  assizes  for  the  county  o£ Somerset,  j^^^^^^ 
and. was  adjudged  to  be  transported  beyond  the  seas  "j,™J^ ^'**° ^* 
for  the  term  of  fourteen  years.     The  record  having  been  fitted,  and 

^  ,  ®  that  the  indict- 

reHioved  into  this  Court  by  writ  of  error,  the  errors  ment  therefore 

warranted 

assigned  were,  that  the  indictment  did  not  warrant  tho  judgment  of 
judgment^  inasmuch  as  it  was  not  sufficiently  alleged  or  for  ^urteea^° 
shewn,  that  the  prisoner  was  the  servant  of  the  said  ^^*"' 
Joseph  HeUieTf  or  that  the  prisoner  was  the  servant  of 
the  said  Joseph  HeUia*  at  the  time  of  the  committing 
of  the  larceny.    The  case  was  now  argued' by 

Bompass 
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1827. 


SOMBXTOII* 


JSttMMposf  Serjt  Sbr  the  pAsotier.     ^Tble  J&dw^^  of 
iDsportatKMi  for  ioarleen  yeart'  is  not  warranted  by 


tw.  ir  '^  traDsportatioa  for  ioarleen  yeari'  is  not  warranCed  by 
tae  indictment,  uqlett  the  prisoa^  Vras  the  senpuit  of 
tSSUer  ^t  the '  thne  when  she  committed .  the  theft. 
First,  it  18  not  sufficiently  avecrecl  that  the.  pruoner  was 
the  s&rvant  of  HeUier.     llie  chairffe  m  uue.mmct-i 

ment '  most    be   direct    and    positiTc.   Bex  v.  .Chno- 

;  ..  .  Ay       '<     vv    '^   '''^  iamwuiqiC* 

Jttia  (a),  Rex  v.  Whitehead  (i>     Here  there  is  no  d&neqt 

and  positive  charge  that  the  prisoner  was  th^  servant  of 

HeUter.    The  allegation  is,  that  ^^  she  beinff  the  aer- 

vant  iXtletUer  did  steal!''     iTiat  ts"  not^  sufficient. 

Where  the  participle  is  connected  with  the  verb  it^is  an 

averment  of  a  tact ;  but  here  the  piurtiap|e  ii  unooo^ 

nected  with  the  verb  which  follows;   ixm^s  ease(c). 

[Lord  Tenierden  C.  J.  Mary  Somerton  is  the  nominative 

case  to  the  verb  steals  and  the  words  '*  beinir  the  perr 

vant  of  HelUerj*    are  a  description  of  the.  person  of 

Mfiry  Amerion.    That  is  a  sufficient  aU<^tibii|that  lAie 

bore  that  character.]    Assuming  that  to  be  so,  it  is  not 

sufficiently  averred  that  the  prisoner  was  the  servant  of 

IjeUier  at  the  time  when  she  stole  the  goods.   ^Ipfi^]^ 

g^ticui'  is,  that  she,  on  the  1st  of  March  1827^  ^?^S 

servant,  an  the  same  day^  and  in  the  year  aforesaid|.  did 

steal.   In  WiUiavCs  case  (d)  the  indictment  cli^rgjpq*  t£f^ 

hi^  on  the  18th  of  Jonuaiy  aforesaid,  assQul^  Am  Pfftf^r* 

with  intent  wilfully  and  maliciously  to  spoil  her  inr^ 

mentsi  and  that  he,  on  the  said  ISth  dayqf^JmmarMi 

did  maliciously  tear  her  clothes.     The 'indictment  .was 

held  to  be  hadf  because,  for  any  thing  that  ajDmaradltp. 

{b)  Salicim'     «  ifaipL  P.  C.  b.  2.  c  25.  a.  SU     ,. 

(c)  5  Coke,  12a  r       ■   ' 

(d)  Leaeh'i  C.L.  4tfa  ediL  529.  and  I  £aii,P.  C  4£i. 

the 
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the  coDtrmijf  the  Msaolt  might  hi^ve  b^ea  od  one  part  of 
4he  dqr  and  the  tearing  of  the  clothes  on  anodier.  That 
cmt  b  precUely  in  point.  Here  the  defendant  may  have 
hen  the  serrant  of  Hettier  in*the  early  part  of  the  day^ 
bnt  not  hia  servant  at  the  time  wh^n  the  theft  was 
oomnittedL  When  dme  becomes  material,  it  ought  tp 
be  speciany  averred ;  and  as  it  is  not  averred  here,  that 
the  prisoner  was  the  servant  of  HeUicr  at  the  time  when 
the  theft  was  committed,  the  Court  ought  not  to  intend 
it,  FrQncU%  case  (a),  Keafs  case  (&) ;  for  the  matter  of 
an  mdictment  ought  to  be  full,  express,  and  certain :  it 
ia  not  to  be  maintained  by  argument  or  intendment; 
Vausfu  case  (c),  2  Hceaokins  P.  C  c  2$.  s,  60.,  Bex  v. 
XSkere  {d%  Bex  y.  Slevens  (e). 

Jeremy  contri.  The  indictment  is  framed  upon  the 
S  Gf.  4.  c.  S8.  «•  2.  The  statute  does  not  alter  the 
character  of  the  offence,  but  only  increases  the  punisb7 
sunt.  It  is  necessary  to  shew  that  the  party  at  the 
dme  or  committing  the  theft  was  in  the  capacity  of  a 
servant,  in  order  to  apportion  the  punishment  The 
rule  laid  down  as  to  the  precision  and  certainty  required 
in  indictments,  applies  to  distinct  substantive  acts  whidi 
either  per  se  or  united  constitute  the  crime.  In  iJatt>- 
ifiuP,C.b.2.  C.25.  s.  61.  it  is  stated  to  have  been 
adjadged,  '*  that  where  an  indictment  finds  that  J*  S. 
exUtens  of  such  or  such  a  degree  or  trade,  &c  as  brings 
him  within  the  purview  of  the  law  whereon  the  indict^ 
ment  is  founded,  committed  such  a  fact,  it  shall  be  in- 
tended that  he  was  of  such  degree,  &c.  at  the  time  of 

(a)  S  Str.  1015.  (6)  5  JVadta^    51m.  66S. 

(c)  4  Co.  44.  (d)  4  P.  4*  C.  90S. 

(e)  SB.iC.  S46. 

Vol.  VII.  H  h  the 


BOMUtVOlK 
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1627.  the  &ct,  without  any  express  allegation  to  that  purpoie^ 
'       because  tliat  is  the  most  natural  construction  .of  the 

aiahai .  participle  existens  going  before  the  verb  to  which  it  is 
the  nominative  cape."  And  in  IVanTs  case(a)^  l^jWas 
expressly  decidedj  that  in  a  criminal  information  a  ^mu*- 
ticiple  applying  to  the  person  of  the  offender^.  ^^  the 
same  sentence  with  and  preceding  the  char^^  ^1^^,  ^ 
referred  to  the  time  when  the  offence  is  stated  ^p.  hj^ve 
been  committed,  if  it  is  not  expressly  referred  tp^  j^y 
particular  time.  ,...;.;,* 

Lord  Tenterjoen  C.J.  It  is  impossible  thj^tjany 
person  who  reads  this  indictment  can  doubt  it^^H 
imports  that  Maty  Somerton  was  the  servant  of  ^^^^ff^ 
when  she  stole  the  property.  I  agree  that  we,  ff^fff^p^ 
by  intendment  or  argument  supply  any  thing ;.wh|ch 
jgoes  to  constitute  the  guilt  of  the  prisoner,  or  wlu4:h 
may  warrant  a  specific  punishment  in  any  particakr 
case;  but  we  must  read  and  understand  the. language 
used  in  indictments  as  the  rest  of  mankind  wpi44  PP" 
derstand  the  same  language,  if  it  were  used  in  other 
instruments,  with  the  exception  of  those  cases  wb^ 
the  law  requires  technical  terms  to  be  used,  as  in  the 
case  of  murder.  If  we  were  to  hold  that  the  allegatioil 
that  on  such  a  day  the  prisoner,  being  the  servant  of 
J.  Hellier^  did  on  the  same  day  steal  the  goods  of 
c7.  HeUier^  did  not  import  that  she  stole  his  goods  at 
the  time  when  she  was  his  servant,  we  should  expose 
Ourselves  to  that  reproof  expressed  by  a  very  learned 
and  very  humane  Judge,  viz.  that  it  is  a  disgrace  to  th^ 
law,  that  criminals  should  be  allowed  to  escape  I^  nice 

(a)  2  Xcf .  Raym.  1461.     Str^  14  7. 

and 
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and  captious  objections  of  form.    The  judgment  must       IBSY. 
be  affirmed. 


'Bayley  J.  The  case  of  Bex  v.  Ward  (a)  is  in  point, 
c&^()^'khat  10  this  case  there  is  a  date  given  to  the  time 

^Si  the  prisoner  was  the  servant  of  Hellier,  which  was 

.    I    ' 

xintit^^sBry.  I  am  of  opinion  that  we  are  bound  to 
c!6listrue  the  whole  taken  together,  as  an  allegation  that 
fte  defendant  was  servant  at  the  time  when  the  o^ence 
was  committed. 

XiTTtEDALE  X  It  seems  to  me  that  the  allegation 
is  Mifficlent  In  Com.  Dig.^  dt  Indictment^  G.  5.  under 
tbe  head  ^*  what  is  sufficient  certainty/'  it  is  said  td  be 
sliffletent  if  the  indretment  allege  **  quod  A*  existens  such 
ah  'officer  of  such  an  age,  &c.  fecit,  without  saying 
tUAc^ existens  ;  for  where  this  word  relates  to  the  person, 
and  \A  not  collateral,  it  shall  have  a  general  construc- 
tkici.^  The  question  in  this  case  arises  from  tbe  in- 
t^uction  of  the  words  **  on  the  same  day  and  in  the 
ye&r  aforesaid.^'  But  it  seems  to  me,  that  this,  which 
i^inerdy  unnecessary  matter,  does  not  alter  the  sens€^ 
^d  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirme  d 

(a)  8  Ld.  Raym.  1461.^  Sir.  747. 
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1827*  ■•-•<(  i'«i»  t)  >i'  :  1'!^  .p^':i')f. -^n    t -»  [)nr.  .il.rj  orft  to  JOOP 

"V,-  .:"■■■  -'r:       .•     ■'  '■•"■»  '•.■I-.'''i>i;'     0(1.!     t- 

rti^wrffly,         Ann'^W^illiams  ^flfiwls/  itjERMA;NE  tKcElaer! 

i>r(«mi60r silt.      ,.,.  if  .   .,r  ,^i..y    ,...;ji;..|   i.:.;   i.i.    |.fMoi>    'f?ff!   noitqsax- 

Whtre  m  bni  of  ^^Hw  ftrftfef^  rf  tK«^-ek^s-^%tt§r'^Wir»'d^o!AP  tif  *«life 

czehange,  pay-     X,  .  ......  i  y.    i    -      rx 

able  o/ier  mg/kt,  ^i*  liidoirse^  digatn^  tb«  iicofeptbr  df 'd*  biU^il^Pi^^Mflgb 
pitted  for  fbf  the  hohour  ef  the  drawer.  In  the  firfiC)|«luAV')$f9Mk 
ISSSTwd"*  ddciatfetkm  It  was  stated,  that  Qermaif9t^6y&mi^Vi<ltn 
t^S^b^  *^  29tft-0f  »i*l#i/ 18«6,  irt  parts  beyettd-^tii#ffebi^«lb, 
^^^^  8teV/' d^  li  1)ill'  ttf  exAai^gta^  for  ^l/l^liii  ^«^^^ 
penon  finr  the    fRf^^g.  Pi^h  and  ««b8»«*i,  JEkwlrfoHi  payable,  %Bi»'tyall^ 

bonour  of  tbe  ,  .  .^ 

drawer,  and  After  iihrflt^  1:6  ih&'^t6&^  4f[  m&^Mifn¥^'PIWkMi^i(llfh 
wben  at  ma-  ^      ,  .^    ^  w^     j.^ 

turity,  accord-  fnd&t^  it  ta  the^plmitiff t  that  cpH^iM  tOtwdt^W^^ 
'^^^I^J!^  «tesd^7€Jci^^^  kc:^  the  biM  wttg  pt^eimdBfi^  Ai^ 
51;^^,^^  ^dirf  lte*i»i«'  fei*  ae<JepWnfee,  wKo  theil^  knd  'itMK^^ted 
Tndtfi^'JIZ^  «^l'6f  iti  but  did  noti  hw  would  tHerti!Wiat'««y  Abe 
tor  for  bonour,  w^gfo^  6f  kftefwards,  dccepe  the  s^wnfe,  of  pay  Afe^ittm 

Heid,inacUons  »  r  ?  i-  ^ 

agdnrttheiat-  <^  ftlimeif  tliei^m  TO€!nf iotifed,  ^  bUt  wholly  re&dl^^W^to 

terandtbe  ^  i  ■ 

drawer,  tbat      dd/''>^httt  tfie  bttl  WftSUuly  protested  fer^nbi^OWiOipt- 

tbese  present*  # 

menttforpay.  'tttee,  whet^eof  fh6'  defendant^  oift,  <fte;f  Md^ti^ttee^ 
mldeirrprD-  ^ili8<fA^§ifeti^KM''ihb  defendant,  on,  &c.,  at,  fiCcHiftPWder 
St^H^roto*  "^  ^^v^t  th^  said  bill  from  being  seirt  bade*  'ttndttlfe- 
b%°e°ffi[r<S**  ttirfa^\o  the  drawer,  JIH,  under  the  said  proti«|f«ewpt 
unneces.  qft^%ftia  falH/  a^d  hiake  it  payable  at  No.  6;  Vhi&fi^fkmks 
But  it  was      i^d'Br^d  Stteet^  dnd  delitered  the  bill  so  acc^biExid^ttttd 

beid  necessary 

tbatpresenu      itittoj^^  tb  (he  plaintiffi    That  the  bill,  ii^hefi  (V  bttt»tfie 

ment  to  tbe 

drawee  for  8u^,  fd  ^t^  Hdn  the  28d '  of  Augustj  was  duj^  'sbeM^^iilid 
be^i^med  la  p^ei^e^fedat'th^  plaoi  where  it  was  made  payabla^ky^e 
Md  fo^^^mof  E^(^^^t^n^^'An(t'pt>^<Mit  of theaumof money  ttefein 
juSmem*"*"*    mentioned  was  duly  demanded,  according  to  the  tenor  and 

arrested.  effect 
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effect  of  the  bill,  and  of  the  acceptance  and  indorsement ;        18S7. 
but  that  neither  the  defendant,  nor  any  person  on  acconnt      ^ 
of  the  defendant,  or  the  drawer,  did,  or  would,  pay        agnmM 
thebilL&c^     The  second  count  was  similai^ with. the 
exception  that  defendant's  acceptance  was  stated  as  a 
genera|.lK:(QepU^)Ge' under  prote?^ '  and  not  jEoaking  the 
bill  payable  at  a  particular  place*     The  third  count 
Ktpt^  m  acceptance  by  d^cndao^  p^yabUat  6.:  Unim 
4S9m%>fot*the>honoar  of  the  drawee^' without a^rring  a 
jiDeTiotiAiiprQBatttRient   to    tbe'^draweesn  .  Tbe^.4iiu4Ftii 
«pm%>lwri^.ft)Dtti  the  tbird^  as  ibe  seciNid  from  ijiefidt* 
JB^'.^c^  i  geMral  iasue«    At  fthe  ^al^  before^  Lord  ^ 
te/r^."^  J^\  at'.  tbeCuUdMaU  sittings' after  Musiaekfms 
ifvm-A-BWy  il;!)  Appeared  that  ibe  bUl  was  drawn  abncfid 
iUff^tQermain^wbe  y^ungevj  and  indorsed  by  the  payeier  to 
J^^fdnMiaifii j  Onilhe  Idltb  of  ^ui^  it  was  ^preseated  |o 
'^^ifii  dtaiwee^^  for  acceptance^  and  protested  ibr  nprn^ 
MtepMicei.  i>On  the  ^Oth  of  tkeaame  month  Gffnto^ 
Iblo  ^Ubr  accepted  the  bill  for  the  bonoup  of  the  dnn^ar, 
•od.'tjbts  appeared,  pn  the  face,  of  the  bill.    .On.  thetS^d 
ffck^Hgi^  when,  according  to.. the  aoceptance^  .tb^  bUI    • 
fasOMoe  due^it  waa|>resented  for  payttientlo  the  (Jraweesf 
andxto  tbe  acceptor  for  boooar,  and  disbonoured  ^d 
{M<0|e9ted>6)r.noQ-payment.>  Notice  of  the  noiMiGC(Bp|a,^ce 
HP^AubseqMieQt  dishonour  of  the  bill  wheapresen^d  for 
|Ki9«n0B4  was  tiot  given  to  the  drawer  i  but  his  rfsidcnce- 
bwig^unkiiown,  it  was  conceded  that  the  hptdei:  was^^pt 
Wundl  jtagive  it.    Parke^  for  the  defendaDt;^  ol^e0ec|  that 
itijivea  incumbeDt  on  the  plaintiff!  to  prove  a  dueptefent- 
n^tniof  payment  to  the  drawees^  and  protest  for  Don* 
payment  before  the  acceptor  ibr  bonpur  could  WcaUed 
upon  io  pay,.  uHborev*  Ckxtffmy^a)»i,and  ibiii  )lbp(.tM»* 

H  h  3  sentment 


OnucAinb 
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1827.       sentment  td  (be  d#ti«raesiwfl9/«iOt  attheitagfatjdni^i  £>> 
.      thai  this  bill  bieihg 'made  pajfraiU^^  Ui^^ibevlsiiiitiawaAer 

I4th'^' AtigHO^  buliit  wa8>'tt<lt':pi%senteditaolfaaBl(fbl! 

paytt]^nfe>tliltit-tbe'Md/*'';  >v-  i-    ^'  i:>-i  '3  jdi  no  sbiDdl* 

Tte'^oobd  ac^ioti'^wws  ligiuiyst  theidmsntiiDabrjdiia 

ease  the  tVid^fto^  wtf9the6«ttK^  aad  thejUMnW^JQCtfaM 

wab  t»kM  to  the  plaiatifl^itfvi^t'to  reooYen«>  j  Thiiii/Qfld 

Chtef  JusCice  ovierrhled '  <the  ofagfectioiiy  dnd  ib^pUorf 

tiff  had  a  verdict  ia  ^dch  case^  the  dsfendbhlidbMriiiil 

leae?^  to'  move  to -enter  a  nonauiti    JRaHeiixiiWiUfjf 

term  ieS7  y«n^9^  his  ^jecticm  to  the  fimmtiSfj^  rig&t 

taTe!66^^  add  OGOteaded  that  the  casciiDfidiibeivbfin 

CM^Ib9tit^  &  dineoK  authority  ia  bb  fii^toiir/iiDBleteiU 

should 'iMTlidd  that  there  was  sone  soimd*  diadaotinli 

b^t^dtt  a'bil!  ]tHiyable  after  sight,  and  4im  pxfBiaietBi^ 

(dirt^-^iittr  between  actions  against  a  drnwier  anJiiiwlwartBtfc 

The^hbRI^'by  Mglecting  to  present! the  ^^Bbitorltfa* 

'draH^'fej^- 'payment  at  the  time  whenit  waaridti^iaov 

MMling  to^ihe  time  when  they  had  sight  iofiit,cig»voitiBi6 

to  them  withoitt  the  aesteAt  of;  the  acceptor  ifanhoncn^ 

or  of  the  drawer,  who  were  thereby  discharged. 

Lbld' TBiH^BRDfiK  Gi  J.  I  am>  lof  opinkmcthfitbtbeBe 
is  iiot  afny^  suffioient'  gronnd  for  the  motioDy  I  eidbeatim 
behalf  bf  lh^  drhwelr.or  the  acoeptoiv  ITbiBiwa^j^.lMli 
piTf^Ie  thirty  days  ikfter  sight  On  the  Idthr  afit/iiipcift 
was  presented  for  acceptance,  and  that  fhamiqgki  bees 
refused,  it  was  duly  protested ;  but,  the  drawer's  address 
not  %emj^  'I^K>#ti;  >«i^tif -  eould  not  be  gtven.  '  l^bill 
wad  tbeti^t)ilte^to^€f^m»ir>letheehkr,  and  dnt^tbe^Mlh 
of  Jar^h^^iRiQe^tbdl  it  'fi^^'lfa^  honour  iDf^^be'doBiraw 
Thirty  dayis  elapsed,  and  then,  the  usual  days  of  grace 
1 .  havmg 
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Jiavii^  been,  aUowedt  it  m»$.  prosenied  to  the.jEH^igknl  ..1B27» 
idMvsa^i luid^lo  die  acceptor  Ssxk  honouv^\M  both  i?e|iii|64  ytilliam 
p&ynamU:  j  'Tiie >ficst  qticetioa  ia^  Wbi^lber  ibe.ijixavfef  ijs  _  ^^anst 
JiflibleiHider  these  etrcumstmcea,?  Ik  is  oo<k  iKiceaserj  to 
^edde  on  the  effect  of  an  acceptatM^e  for  h(»)0UC|  where 
ao^)39^ntiiient  for  payment  k  made  to  tha  drawees. 
Ketec-'ptesentmoit  was  made  to  them  at.  the  time  whep 
dm^JbiUilbecame  due,  according. to  the  acci^ptaigK^  for 
faMM^r^'imd  I  think  that  sufficed*  .Tlys^rcdSDist^iice 
#ltii^hhes  the  present  case  from  Ho(ire  y.  Pa^^a^fi^ 
31i4^Wl  in  that  case  was  payable  at  a  oertejui  ,per}94 
^fy^\  date^  and  no  presentment  for  payment,  wa^  eyer 
laadv^lthe  drawee ;  thedecisioo»  the^refture^  9fm«Qt.*he 
eited'jesiju)  aiithorit^f  for  saying  tbat.ii  bill  sbo«Id«mader 
AeJobcBibstancea  proved  in  this  oaas^  be  pqesef  t^^fi^r 
pajftment  to  l)he  draweesi  and  to.  4>eacpe{>toi?  for  b^our^ 
atslMil  idifflmnt  times.  Sueb  a  rule  migb&  hepf^udiQml 
loithoJtaoeeptor  for  honeur,  and  ip  Ihe  pre5€^t>  iH^se.,i( 
woubithaTe compelled  the  bolder  to  presmittb^iMl. to 
tbetdrnwee  ei^t  days  before  the  expiri^on ,  oC  th^  t;JLWe 
eibnred-  to  the  actual  acceptor  fpr  payment*  . . ,  ^ 

Parke  then  moved  in  arrest  of  judgment  in  each  case» 
aiK>dle>  ground  that  the  declaration  did  QOt.i^Hpr,^  pre- 
SBBtmcDt  for  payment  to  the  draweei  and  |>^FOtesi  6>c 
Hiail-payment,  but  only  to  the  acceptor  U^  hoBO^r  |  i^^ad 
np<l^.)thl&  point  a  rule  nisi  was  gnrntod^.^gfip^  W^ch, 
ooaifqnDer  day  in  this  term,  .,     .;^ 

•iilTani^^tf  shewed  causae,  firsts  in  Jjhe<actJA^.9gpiOft(  ^(ir^r-- 
ihaihe  the  elder.  The  engagementoC  an  acceptor  for 
faoncmr  is  absolute,  not  conditional^  i|.jv^.tJi^er/9fo|:e,  un- 
necessary to  present  the  bill  for  payment  to  the  drawee. 

H  h  4  Secondly , 


8iiidbr^>it  MUd  kave^ioeeiv  fliflb)dt  to  gdf  a«iirrtha>ai;^ 
tha]Ah)i^fBkfaeaglr^ef^fei^ii$*«gtVen  1h<>8Ap(i^i^of^?lllb 
doolffbii' fti^  ta()«' satisfilctbtyi  lermibi,  tiB0'4i»L^ 

ceptdr^isi  in  af  diffisresf  akuHdoa^  from-  li 'drtiw%r  i4f 
indbradr ; 'bat  itbe  aoeqitor  fev  honour  is  *pltfeM  iri^tte 
aaoMrtttii^tloft  as  those*  paitie%'acaordiiig  ta  tb^dcsiiibli 
*Kfisnn0dotb^'''vrtii«hy  indeed^  pFOfesses:? to  pnocee^tbn^ifi 
thotJCgpyBiid'  not  0B>  tlvtreoiTvenicflac^  of'lhe^tbing(^^nid|^ 
looktfigt  at  rthe  iuHthoridM  dicdythey'do  jm^«|}(leaO(il^ 
watnrantthBijw^iDffcm  1lhere>gmni '  rBi^wik^Ei^^M»li' 
tit  eiUi'Of  Saiamg€^^  si  4&,  is  d0^y  'whkb  b  <iiift^tpi<faf 
tothaBkyr<for  ««^ttig*^hat  llie  ohligs6ii(bnbMtuPikc9pmf 
for  hctediir3^iibaiflate,'iio(?conditioiMtl  <a)v  t^fawsZanlii^ 
V.  BnmMid),  yldufyne,  |k  d?^  and  PtftUir  'Omrmof  dir 
C//tt^^^r^rt»{;*'C.r  5L>  Si  ]S7k  are  referred  toy  icir*'prtfriti^ 
the  remrse^i  <  'Tliie- ;fi«t  t)f  these'  was  an  a^ti<mi(l)(f»«fav 
first  iildoraer^  for  whose  honour  the  biU  had  'been)Mu%' 
i^ttstrtbe^acdcptbr  (tit  honouri  The  custom' wlis  a^i)0Qt 
On  .:^fe''facinrdi  nf^ir^J.  Lord  EUenbarOu^rxxmB^' 
inentbg-zioii  !the  boscoDi  set  out^  saijs-^^  TUHss^twn 
pro((je8taJiie.  foDtiowipa(]pneilt  as  wei)  as  non^rnkqiOMb^ 
weDa)ii|'tbis  oasetUd^neceteaFf  bjrth^  ciistomttrf^iaepat 
chaiCs."2riiNo  point  was  made  about  the  8ecoaidr*pi%^ 
sentQMGktjiOr  pDotesLi  it  is  tme,  his  Lordsbipr  observ«»^ 
thatrffipnol[;)ectbiri«astnadeto  the  custom  aS'Stat^i^buc 

(a)  But  see  Uie  48Ui  section,  which  aj^pears  to  explain  and  qi^alifz^tlur 
43d  in  d^'^inif  slig'^Ud  hi\otk'^lenborQugh  in  Hoare  ▼.'  Cattnow* 

no 
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horioiir^c^reiacd  J^  ^iol^civ  and  ^notrbDiiat  i>faicfa>ftB  nddm* 
teifntosrtoitikeiAkci  aec^Dtottilfart^Booi  JlUbh  tortaOm 
iniklrsto  a('ibotMll(dX  -  Nor  is  kl^aojrnntaisibiKiryTtiiat 

paf&l^«M<$uili]lu2fc,:jaidi8CUMiDg  thaiexadt  point  iii»w/b0f 
foFftiitbie  ^Ckniirt  (^);  it  would  ratber  seem  tiiat  be*  is 
pomtifigibiiKlhe  «teps  iiecessaiy  tDaiake»third«pitwn9 
liabh^  mfttfp)iMii<f)8yiiieiit  by  *a»  )aocqptx>rffbr»  botMmiv 
ThbrHPs^Qi I df ^' the '  thiog  oartainly  i  is  n&t *  uv ■  fBt^ybat 
lof^eiEttlbjpotMm,  •  iTheithoUsr  efiilie^iHll,:iOut  .oC  um 
duIgsM^'xlpA  the^diAweri  allows  m  Afardipetaop  tifcy a«qpt 
foo9iJUi^}kain)u]f;iilfivoitId  bo  bard. iff ''Dii^ that ^oootitit^ 
he<iiiN|edoboutid^=tOTtake  ithe  extra /trouble  cofif^newitM 
tt^f^terAaafdtld  time  to<  the  dmwee.':  BesideB^^ifirthat' 
ireit^  ^QyVtrfeleQtmesil  must  be  .xnade^  fadtb  toihetdi!awri& 
ani^fihevapoeptor  for  hoiioiuv>oii  :ther  day  wheDi^tbe^bffi 
beQQf»6|kdue>;[t  but/ this  wouldsbe  impoB^ibkif  thv'pnrtiea' 
liv^ii^fias^  i«oti^idenible  distalies' )fr9iii  >leaebiulthiei^ 
8eoood^ptf\ar  second  pfeseotmeBt  HI  tbbidmwadJiitisMr 
neeessaryti^staU^tbe  dOclaratioii  is  siiffiiSetit  afterjvtrdibL 
It 9M!saeMM  fh^lnllr was:c6//y;prcsed^,  attd  fMLymelir 
Ai^fknqsded^Abut  that  eooldnokdbarjtme^  ^nlesa^:)^ 
wesia'.*frcl»iitad^-both'.^to)tbe  dvawectmnldvtfaa  aedeptw 
for.jtqnbmv^' «if  >:iStich<<presaDtmeiit  '4>eH«tcaBteryw  -^itt' 
Sotim^B'^^^iaix^id)  At  ,wn  beidi,  tbatiodue  loniisskw 
of  annallagatioB  ^protest  'wasi^oidy  :aiattarj':iQ|ii<$MkH^ 

.  (•)  Pkge27J.  ib)  Sec  nn4eu^v^T4fri^,,lJ^4M*^ 

{c)  ^  p«rt  I    c.  4.  art.  5.  (U)  Dtnt^,  684.  lu  14^ 

and 
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1827.  and  could  hot  bd  takra'  adtantBgd  •of  OD'^geMinl  de- 
.      muirreh    i^' Witfioiit  prMf  of  suth  pres^imeMr  aft  the 

<v>^  trial,  tbe  phidtiff  wtf$  not  entitled  to  Tecdvery  theD^aifter 
Tenrditit  in  hii  fimMir,  it  must  be  |N:esum«ul'{afl^'#ia>lhe 
fact)  that  sneh^  proof  vtbb  given ;  and  thin  AeW>miteioii 
inthef  declaration  isaided,  according talhii^ttaMie^Stad 
in  1  Wm^  3gnmd.^2Si,  n.(l).  As  to  *Aei4||htrjii8ai«i 
there  is  no  real  diibrance  between  the  actjen  agaiiiik^'the 
drawer  and  against  the  acceptor  fcNr  faisfaeneim^'v  <i^'^ 

'Patke  cotttriu     The  only  question  for  the  Cowrt^is, 
wkedier  Hoare  ▼;  Cazenaoe  were  rightly  decidefl  dr4Hit; 
and  it  iavery  important  to  adhere  to  de«ided«dbet/on 
questions  of  commercial  law,  for  subsequent^ 'ooiknlcts 
ate  made  on  the  faith  of  them.    The  onty  aulhefiiy 
cited  on  the  other  side,  an  at  variance  with  thatdedsionf 
iBBeawes  Les  Mere,  t  Imt  that  was  noticed  by  Lotd  Eh 
lenborougkf  and  fully  answered;   and  he^'asaigBa'very 
sufficient  reasons  for  the  judgment  then  pronounced  by 
the  Court.    Then  it  was  said,  that  Hoare  v.  Cazenaoe  b 
not  supported  by  the  case  of  BrunetU  v.  Lexmir  but 'the 
cnsMn  dieva  set  out  on  the  record  agrees  with  Chat 
wMeh  is  now^tentended  for,  and  it  must  be.tKken  to 
haVe  been  proved  as  laid.    A  difficulty  was  alao  sug- 
gested^'arising  out  of  the  supposed  necessity  (if^pMaent'* 
ing^^to  the  drawee  and  acceptor  for  honour  on  tbewune 
day;  but  there  is  no  authority  for  saying  that  the  pre- 
sentment to  both  most  be  on  the  same  day^  and  tifae 
law lalways  allows^  reasonable  time  for  the  perfonBMnce 
of)  that  which  at  re^res  to  be  done.     [^^^Jif.  In 
Hoare  v.  Caniemne  the  acceptance  was  for  the  honour  of 
the*  m2fo/V8r.[]'tE  very  indorser  is  in  efiect  a  new  drawer; 
and  although  that  was  a  bill  payable  after  date,  and  this 

is 


WlUlMIt 

Okkmiimi. 


IN  THE  EiGHTK  Y$Aii  ov  GEOBOE  IV.  4frS 

10  pajiMble  lifter  sight,. Aa  petno^lft:  ofrth^.ibrQier.  dei-       1887. 

honour  iH^  (^tsidHionai  pnlyf  19  f9q«alljr)  i  ftppUpilbfe  ;|q 
bot}i^MdjCateatib9;«/Sbeted  by  the  »>o()e  af  ascertftie^ 
iog  tboiiiooer  oCry^meut-  The  <:a8«^  fttukicni  m  Js* 
piimU  (fl)^  4kp09f»  ^  tlie  next  {K>uit  that  was  madei 
aodelhetailgiiniebt  as  to- the  e^eot  of  ihd.avaymeoc^  lliat 
thdihfllims  Atfy  fir^mmUd  io  tb^  de&tidant^  is  answered 
l^  jEli^ra?i^j^Hi%/iffrsa»(&)9  wbtr^  in  an  aclioa  oo  a 
bondi  conditioned  for  the  performance  of  an  award)  so 
as.  itjfuaa  Jnade  unier  the  hands  of  the  arbitratoBSy.  it  si^ 
avejried)  tbit;  the  arbitrators  did  in  dm  manner  .dufy 
mdctDlbeihrawalnd  in  writing;  and  on  error- this  was 
h^'  ioaofficient.  In  the  other  aolion  against  ifae 
dtmws^iffoikiery  patt  1.  c.  5«  s^ld?.)  is  a  clear  antboritj 
fin^lhe;  defendant^  even  supposing  him  lo  be  treating  of 
that  frbich  is  necessary  to  chaige  third  persopsi  as  has> 
beesifsuggesled. 

-  t>jo--  Cur.adnKVUk^ 

The  judgment  of  the  Court  was  now  delivered  by. 
.  lierd  jTcNTSBDEN  C,  Jr  There  were  two  cases' argued 
yesterd^t  of  fViUiams  aad  Qermainethe  eldei^  aad 
Wiilwm  and  Genuaine  the  younger;  Gemming  the 
eldcrjrbetpg  the  aeceptor  of  «a  biU  of  exchan^rfon  the 
honour^ioE  the  drawer,  and  G^nTi^mtf  the  younger  being 
the  drawlnr .  .of'  the  bill.  The  objectioo-  takeoi  in  arrest 
of  judgment  waS)  that  the  declaration ddid  aot*  alha^* 
thai  twhenlJie  bill  arrived  at  maturity^  ?lbflt;iveiithe: 
ejcpiratioQ)  of  \tbe  time  afcer  it  wasi  eKhibiledl  tot- tli^ 
drawee^  itwas<  ever  presented  to  thatr  dmwee  foe  pcQN* 
menty  oripFotssted  for  non-paynienU  v.  i[nriu[Q)oet<)f  Cbe 

(a)  Dim^em.  {b)  2Matdi,90^.      ' 

objection, 
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1 827.  objectbn^  "Aovinsd  Telfed  di  a  e^e  111  1 6  l^st,  Maare  t* 
rr"^  eakenc^.  TSiiaf  die  irtfd^r^ent  grriVe  ciiriiiidtlfkttbh  by 
<i6af^       this  Cottltj-WMdfcr,   at  that  tim^,   Wa^'UH^'^by'V^ 

the  sati^facftion  of  tiWvin^  at  thGptestriVihM^t''  In 
th)i  course  of  tbe  alignment  mtich  was  addrd;^  {J6''t» 
to  «hew  that  that  judgment  ohght  tibt  td'^lttfvlf^  Bfen 
givai;  If  we  cdbid  (lave  been  cdtivinc^  th^^iif'^uclg^ 
teent  given  even  by  persotis  of  the  de^d*ipidbh*  tt^ttWdi 
1  bavealhided,  was  founded  on  a  ttitstkke  df  tbtr^^i  ft 
'Wonttf  have  bdsn  oar  duty  to  liave  dkiided  '^titrii^to 
it*;  but  we  ought  iiot  to  overrule  a  SoIetifin''deb!dtoxi^W^ 

r 

'Cdort-'tinless  we  perfectly  cohcur  in  skying' tiiiltt^^tech 

judgment  was  founded  on  a  mistalBe;    It  Is  of  j^r^htt- 

{MrtaUce  in  almost  eviei^  ca^e,  but  parBcaliriy^ttk^nto^ 

4lkint)l6  law,  that  a  role  once  lard  doiwii  i^ff  ^Wihly 

«tefA)Ushed  aiid  continued  to  be  acted  Vlpobfdi^  ibiltiy 

"yiats^  should  not  be  changed  unless  it  app^aM'tJ^ly 

tU'have  been  founded  upon  wrong  principles.'  'l(J'*Tiow- 

%Vef,  the  matter  were  new,  I  am  by  no  means  pi^kred 

^fa^  nQr  ciwn  ticrind  to  say  I  should  not  hav^'tbihy  tb^'ilie 

'MUe  decidoh,  although  I  should  have  jl^^s^^'B^t^  I 

'frthotimirid  a' judicial  opinion  on  the  yubj^<ii,"^ferf/ger 

^*ah,' having  that  authority  before  toe,  1  thfhfti'tf  W^8&- 

^^'^^dd.   !  Whatever  is  requisite  to  fenabTi'ii^tid«6n 

trtitar  firftf -accepted  a  bill  for  the  honour  of "iHtitW4iV-^ 

tiA'^tipbn  tfiat  perst/n  to  repay  him,^nd*  tb'^h8Bte'''hkDi 

t<yyeeove!r  t)^  against  siich  person,  may  ^Wl^  rea^n- 

•M«y  lieH- ti^bei^     to  enable  another  pArty''tib^i^&6¥fer 

^^itest^ch^dtt  acci^lptor  for  honour.    Pbr  if  yiitf\^iild 

recdtiit^kgaJfist  kn'acceptot-  for  honour  typWjif'if  ies» 

ih^^%MHaikbte'hiito'-to  a^instl^the  party  for 

whom  he  accepts,  there  would  be  an  inconsistency ;  for 

it 
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it  migbl  be  said,  with  some  reason^  that  if  the  acceptor  1827. 
for  honour  chose  to  pay  without  requiring  all  the  proof  ^ 
from  the  holder  which  would  be  necessary  for  hhn  to  H^t^ 
recQVier  agaMi3t  the  drawer^^  the  paymj^nt  would  be  made 
in  hi^  own  wrongs  and  'be  would  not  be  entided  to  re- 
cover over.  It  seems  to  me»  therefore^  that  the  same  « 
rul^  as  tp  proof  which  prevails  in  the  case  of  an  acceptor 
for  .^pnour,  in  suing  a  party  for  whose  honour  he 
accci|}ts^  must  also  be  observed  when  the  holder  of  a 
bili^.^aues  the  person  so  acceptbg.  The  result,  as  it 
seeffpia^^p  ni^  of  the  decision  to  which  I  have  alluded  is, 
tbfi^,  ,a,a  fiicceptance  for  honour  is  to  be  considered  not 
as.  ab^lutely  such,  but  in  the  nature  of  a  conditional 
ac^c^Ktapce*  It  is  equivalent  to  saying  to  the  holder  k^ 
tt]^..bi]l,  keep  ibis  bill,  don't  return  it,  and  when  the 
tii)fi^  arrives  at  which  it  ought  to  be  paid,  if  it  ^e  i}ot 
p^d  by  I  the  party  on  whom  it  was  originally  drawn, 
cope  to  me,  and  you  shall  have  the  money.  Thi^  appears 
to  me  to  be  a  vtry  sensible  interpretation  of  the  nature 
of  acceptances  for  honour,  where  the  parties  say  nothing 
opoqL  the,  subject  In  an  action  by  the  holder  ag^in^t 
thie  ^^C^wer  of  the  bill,  to  be  sure  he  has  a  right,  to  si^y^  if 
yo^  jceep  it  till  its  time  has  run  out,  you  oi^ht  to  h^^ve 
pre^f^ed  it  to  the  person  on  whom  I  drew  it^  apd  l^are 
see^^I^tber  on  the  presentment  he  would  pay  i  whereas, 
you^j(*^bf)]re  to  do  so,  and  have  relied  on  aq.  acceptaace 
byjSQq[)e  persop  for  my  honour  made  ii^ithouf  n^y  aut)^o- 
"ttf o  >.  Wf^  think  that  we  are  bound  by  authpdty^  and  I 
an^^i^cl^pe()  to  say  by  reason,  to  confirm,  jthe  d^jaion 
in  J^o^^  Vf  Cazenove;  consequently, the;  vvi^  fpt  9Jn:QSt- 
ingthe^  judgment  in  this  case  must  be  made  at)soIute« 

;  Rule  for  arresting  jucJgtaeB^^jpj^fl  ^^sq|pte. 
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1827. 


.1      r-  ■        •.        -.1.' 


' . 


.,       ..J,       ^''\...i-\ 


vMnetday,      Whittm),  Asstgoee  crf-  the  latfe  Sheriff  of  Smex, 

against  Oi^d  akbr  and  Two  OHi^rsi* '  ^  ^ 


'    f      .      •...:.»•-» 


When  the  she-  H^HE  plaintifiP  issued  a  latitat  into  Essex,  against  the 

bring  in  the  defendant  OldahtsTf  retornable  otiMtmdajf  mi^  after 

^^'oMMhi  fifteen  days  of  St.  Hilary,  the Sdth  of  Jbnwrj^    Oldaier 

SdTb^^  wa^  «iT^ted,  and  g^ve  baU  to  the  sheriff    Cbltfiei^th 

^jy^it  w2l  <^  JP^brfiOfy  bail  above  was  put  hu.  i  Oil.  ths/iadi  .an 

^^2|»^^  expeptioq  was  entered,  and  notice  nfit  gtirfn^jojidthe 

tfam  tine,  the  fhei^  wa^  ruled  to  bring  in  the  body.    On^the  dth 

ban  below  me j» 

In  an  action  on   tiotiQe  of  jofitification.  of  the  bail  before  pniiiui  was 

the  bond«  plead 

eomperuit  ad  giv^  foT  the  lOlh*    On  the  same  day  >a.8eoond  :mtiee 

plea  i/iatitfied  was  given  for  tl^  12thf  and  on  that  day  tbe;ba]L(|ii»- 

^n'^^the^re^*  tified^  and  a  rule  for  the  allowanca  was  duly  igenved. 

eootel^^iin^'  On  the  morning  of  that  day  an  assignment  oC  d^Jbail- 

Mtnrofthedfr.  bond  was  taken,  and  process  issued  in  this  action*    A 

fendant  s  ap-  '^ 

pearance  gene,   deckration  on  the  bail-bond  was  delivered  on  tbetfenth 

nOly. 

Sach  roU       dsy  oiEostcT  term.     The  defendants  pleaded^  inteiialia, 

may  be  made 

up  at  any  time  comperuit  ad  diem ;  plaintiff  replied  nul  tiel  rtotini^  and 
gi^totprZ  S*^^  ^  ^^^  ^  produce  the  record  on  Monday  nc&tilAer 
dodng  it         fifi^een  days  of  the  Holy  Trinity,  when  the  defelidasti 

produced  a  recognizance  roll,  wherein,  after  sejtUag  <Nit 
a  bill  supposed  to  have  been  exhibited  by  the  pkantiff 
against  Oldaker^  on  Tuesday  next  after  eight  days  J^Si^ 
HUaryi  the  appearance  of  the  defendant  was  entered 
generally,  and  not  of.  any  particular  day.  This  poU 
was  i^ot  dodceted  or  filed  until  the  2dd  iXJunei  when 
it  was  docketed  and  filed  as  of  Hilary  term.  Upon  th4 
production  of  this  roll,  judgment  was  entered  for  the 
defendants,  that  they  had  produced  the  record  accord- 
ing 
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ing  to  the  rale  given.     In  the  same  term  a  rule  nisi  1 897. 

was  obtained  to  set  aside  that  judgment,  and  enter  for  — — ~ 

the  pIainti£P  judgment  that  the  defendants  had  failed  in  jagatnu 
prodnding.  the  reeoed ;  or  that  the  apptfaramae  of  the 
ddeadBxHb^Oldaker  should  be  entered  on  the  eoU  accord-* 
ing  to  the  fact,  on  the  day  when  it  tcbk  place. 


(M 


CaapbeU  tmd  Howe  shewed  cause^  and  contended, 
that  by  ruKng  tfie  sheriff  to  bring  in  the  body,  tii^ 
fdaiatiff  liad  girea  time  for  justifying  bail  until  die 
ezpimtioiii  of  that  rule;  for  that  the  sheriff  would 
hart  rbeen  protected  had  the  bail  justified  on  the  12th 
€SF€bnuuyn  Noattadiment  could  have  issued  agaifkst 
him  until  that  time,  and,  therefore,  he  was  not  damnified 
by  Ibe  oircomstance  of  bail  not  being  justified  on  an 
earli^  day.  His  assignee  could  not  be  in  a  better 
sitaation,  and,  therefore,  had  no  right  to  sue  until  after 
the<exfarationof  the  body  rule. 

Marryat  and  Reader j  contr^  contended  that  although 
the  sheriff  could  not  have  been  attached  until  the  body 
ndtt  expired,  yet  the  party  was  bound  to  put  m  And 
jualify.bail  within  four  days  after  exception,  Boni/r^ 
Ecamifl)^  The  defendants  had  no  right  to  make  up* 
and  bring  in  a  roil  not  warranted  by  the  real  facts  o£ 
theoane;  and  unless  the  Court  order  the  record  to  be 
amended  according  to  the  truth,  the  defendants  will 
be  allowed  to  defeat  the  action  on  the  bail*bo«id  hy 
means  of  a  fraud.  Such  an  application  was  groikted  by 
the  Court  of  Common  Pleas  in  Austen  v.  Fentdn  (6)* 

(a)  ^B.^C.  864.  (6)  I  TawO.  83.  ^ 

The 


Oldaxibs 


OuAKtBi 
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18S7.  The  jodgaent  of  the  Court  was  maw  delhranad  by 

BAT£KYJ.(a)  The  qniBstionia' this  cisewa^-WkeCher 
the  record  on  the  leoognizance  roll  had  beci  aniie  up 
in  a  manner  wanaiited  by  the  practice  of  the  Oonrt? 
If  there  had  not  beea  any  rule  to  bring  in  the  body»  the 
time  for  jostiiying  bail  wonld  haTe  expired  on  the  10th 
of  February.  But  upon  an  examination  of  the  aotho- 
ritier  we  think  it  dear  that,  by  giTing  the  bodf  nil%  the 
time  for  justifying  bail  was  extended,  and  that  ita  par- 
ties had  until  the  12th  for  that  purpose^  and  hatriqgdien 
done  it,  they  were  entitled  to  enter  on  the 
roll,  comperuit  ad  diem,  or  to  enter  an 
generally,  which  must  be  taken  to  be  an  appeasanoe 
acQording  to  the  exigency  of  the  writ.  In  IfV^gi/  t» 
HS9Uer{b)  it  was  expressly  de^cided  that  if  bail  ak«  pot  in 
and  justified,  according  to  the  rule  upon  the  sheriff*  the 
plaintiff  cannot  proceed  upon  the  bail-bond.  The  affi* 
davits  filed  in  Blach/brd  v.  Hawkins  (e),  raised  the  same 
question,  and  by  them  the  case  was  put  upon  the  same 
looting,  although,  according  to  the  report^  it  prooefeded 
upon  the  ground  that  the  plaintiff,  by  ruling  the  aheriff 
to  bring  in  the  body,  had  shewn  an  election  to  proceed 
against  him,  and  could  not  afterwards  take  an  assignment 
of  the  bail-bond,  {d)  The  case  of  Bofid  v.  Evans  (0)  was 
mainly  relied  on  by  the  plaintiff.  It  is  certainly  slited 
in  the  marginal  note,  that  bail  must  justify  within  four 


(a)  Lord  Tenterden  C,  J.  was  not  present  during  the  argument. 

(C)  1  A'Mff.  ISI. 

{d}  It  was,  at  ooe  time,  the  practice  In  K.  B.,  that  if  the  phiatiff  nk 
the  sh^ffto  bring  in  the  body,  he  could  not  af^crwardi  take  an  Sftif 
meot  of  the  bail-bond ;  he  was  considered  as  having  made  hia  elceiion 
proceed  against  the  sheriff.    Imp.  Fr,  edit.  1788,  p.  1S7.      TUd*M  . 
Sd  edit.  154. 

(e)  4  2?.  j-  C.  864. 
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daj8  after  aesptum,  although  the  body  role  hat  not       18S7. 
esxp'vnd.    BdLbjr  tha case  itMtfk.diM»aoM«ipear  that 
any  aadiipaini  Has  d«»deii,  .MTidid  die  afBdavita  jraise 
the  i|B«iiin%  Ar  they  «lid  not  atatelhal  dia.«hariff  JiaJ 
befwraled  to  bring  in  the  body*    Upo»  these  autfaorUka; 
waam^iCjopinieD  ihat  ihe  plea.  m.  this  caM  «aa  esta* 
bliifaaiiijr  tha.noord  prodoead^  and  that,  .the  recoid 
waa.\it%ht^  anada  b{v    And  it  ia  veiy  imimrtant  to  • 
ooonlqr;  bait  that  thia  should  be  the  jsule  of  piaciioa;  Jar . 
the  oniinsrj  camiei^  that  the  party  rules  the  sheoi^  . 
«uUha.#iFai*  notice  to  the  bail^  and  it  would  lead  ta 

Btnianaa  if  procetdings .  could  .ba  taka» 
hsfimthat rule expiias.  .  .    .  .  .»^  :.... 

.^MH»^  ^.  BoladiachiqgaiL,; 

*^-   ■■->-  •.      ^  f  .ft**'*' 

-  >>.■     ;•-     .  .     '. 


. » •  <  >  f 


'  ♦   %■'-.  \ 


•  ^    jEsiftafiETH  IfowBa  agaimt  Ball.  ;  .         ^''^f^' , 

'^  ^ocemoer  Slit* 

T*ROV£R  for  a  stage  coach.    P]ea»  not  guilty*    At  ^;^*^  ^ 
the  t(M  before  Lord  Tenterden  C.  J.,  at  the  l/mdoti  cowhmakery 
siftisy  after  HUmrjf  term  1827ii  it  app^r^i  that  ia  the  jco«ch,  and  to 
month  «f  4prt2  1826,  the  plaintiff's  husband  (fiUQe  d^  ume^by  four 
ceaaed)  bought  the  coach  iu  question  of  ^be  .di^feftdftUfa  |^b  ?  and^  fur- 
and  .the  following  agreement  was  signed  by  them  both :  |^ouid**^^f '^ 
"  UMm  Homeh  do  hereby  agrcje  tpgivej^iws  Bf//  ^^b  umii  Ih^ 
the  sum  of  100/.  for  a  new  staire-coach ;  in  imyment  of  d«bt  was  duly 

*     ^  '    -^  paid.   Thebilli 

which,  to  give  JTiomas  Ball  four  bills  of  2&[,  each ;  and»  were  given, 

but  the  first 
waa  not  paid  wbtn  it  becamo  due.  A,  died ;  his  administratriR  «ael  tlw  coach  to  B.  to  have 
tbe  whgala  upaiiad;  B-  detained  it,  on  the  ground  that  the  bills  bad  not  been  paid :  Held, 
in  ao  acttao  of  trov^  brought  by  the  adminiBtrBtriky  that  the  a|^reaaD«iit  oparated  as  a  mere 
licence  ftom  ji.  to  B,  to  tiuce  the  coach  if  the  bills  were  not  paid;  that  it  was  not  transrer- 
ribfo,  n^tbat  lh«  cxMcb,  iiaving  vesi<edia  the  adminisnmtrii  by  openrti^ii  of  law,  the  de- 
ftndaut  was  not  jjuatifiad  in  dctMuiog  it. 

Vol.  VII.  I  i  fiirther. 


Ball. 
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1887«  Aurtheri  I  John  Howes  do  agree  that  Thomas  Ball  do 
"*""""  have  ami  hold  a  claim  upon  the  coach  until  the  debt  be 
a^Atut  duljc  paid.''  The  four  bills  were  given  at  different  dates, . 
the  first  of  which  became  due  in  the  month  qi  October 
1826^  and  was  dishonoured.  JohnHoaoes  was  then 
dead ;  but  the  plaintiff  had  taken  out  administratiQn  to 
him,  and  continued  to  carry  on  the  business  of  a  stage- 
coach keeper.  In  November  1826^  some  of  the  wheela 
belonging  to  the  coach  being  in  want  of  repair,  were  left 
at  Ball's  shop,  and  on  the  10th  of  November  those  re- 
pairs being  completed,  the  plaintiff's  servant  drove  the 
coach  to  the  shop  door  in  order  to  have  those  wheeb  put 
on.  The  defendant  desired  him  to  drive  .into  the  yard,  • 
and  take  his  horses  firom  the  coach,  saying  it  required 
some  other  repairs,  which  was  not  true.  The  servant 
accordingly  drove  into  the  yard,  and  took  off  his  horses^ 
and  then  the  defendant  said,  that  he  meant  to  keep  the 
coach  until  the  four  bills,  of  which  one  only  was  then 
due,  were  paid,  and  he  chained  the  wheels  together  in 
order  to  prevent  him  from  taking  the  coach  away.  The 
Lord  Chief  Justice  thought  that  the  defendant  was  not 
justified  in  thus  taking  possession  of  the  coach,  and  di- 
rected a  verdict  for  the  plaintiff,  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit  A  rule  nisi  for  that 
purpose  was  granted  in  Easier  term ;  against  which. 

The  Attomey-General  and  R.  V.  Richards  on  a  fotrmer 
day  in  this  term  shewed  cause.  There  are  two  questions ; 
first,  as  to  the  meaning  of  the  agreement;  secondly, 
whether  the  defendant  could  resume  possession  of  the 
coach  by  a  trick,  even  if  the  agreement  gave  him  any 
right  at  all  to  the  possession  ?  The  coach  was  paid  fox 
by  bills,  and  as  a  lien  is  inconsistent  with  credit,  as  soon 


Ball. 
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as  the  bills  were  given,  the  defendlmt  would  have  been        1837. 
bound  to  give  up  possession  of  the  coach,  unless  that       — 

Howxi 

wei^e  provided  for  by  some  special  agreement.  If  the  t^dnsi 
agreement  gave  him  a  right  to  keep  the  coach  until  the 
bills  were  paid,  he  was  then  in  the  same  situation  as  a 
person  who  has  contracted  to  sell  an  article  for  ready 
money ;  and  in  either  case,  if  possession  is  parted  with, 
the  lien  is  at  an  end.  The  agreement  is,  moreover, . 
qtiite  uncertain ;  it  does  not  speciiy  whether  the  defend- 
ant is  to  retain  the  coach  until  the  bill  overdue  is  paid, 
and  so  to  resume  possession  from  time  to  time  if  the 
others  are  dishonoured ;  or,  whether,  having  once  ob- 
tained  it,  he  is  to  keep  possession  until  all  are  paid. 
Secondly,  the  defendant  had  no  right  to  obtain  pos- 
session of  the  coach  by  means  of  a  fraudulent  repre- 
sentation made  to  the  plaintiff's  servant,  Madden  v. 
Kempster  {a). 

Gumey  and  Chitiy  contra.  It  is  impossible  to  suppose 
that  the  parties  intended  to  make  an  agreement  that 
Ball  should  never  part  with  the  possession  of  the  coach 
until  all  the  bills  had  been  paid,  for  then  there  could 
have  been  no  motive  for  giving  bills  at  all.  They  must 
have  intended  that  he  should  part  with  the  coach,  but 
have  a  right  to  resume  possession  in  the  event  of  any 
one  of  the  bills  being  dishonoured,  and  retaining  it  until 
that  should  be  paid.  This  is  a  reasonable  construction 
of  the  agreement,  and  the  Court  will  be  disposed  to  put 
any  reasonable  construction  upon  that  instrument  rather 
than  that  it  shall  be  altogether  unavailing.  Then  as  to  the 
mode  of  obtaining  possession,  it  was  held  in  Whitehead 

(a)  1  Campb*  IS. 

t  lis  V.  Vaughan 
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^^m 


IM%     ▼«  Vm^  (#)i  tbat  tfi^  Uea  of  ^  i^iov  bi«|Efr  prrfrnd 

upon  bis  r¥g&in$IW  pQflil9e3Riop  of  «i  pplicyt  idU^qglv  tbut 


of  ll^  Gmfh  ^^  #{^.  JPtat^g  #^  fiM4?  of  ^  COM 

T^Iui^g  intQ  Goivideriaion  (he  agreem^t,  tb^  &^ 
of  the  d^liy^ry  of  thfi  bU)s  by  Howes  to  Battf  a^d 
c^  th^  d^Uvery  of  t^ke  cpiiph  by  J3a//  to  Hon^  9(  t}i^ 
same  twe^  w/q  thipk  the  transaction  auiQ\int0d  to  ^ 
sftlfi  pf  the  cqft9li,  §o  aii  tft  tr^nsf^r  ihft.  proper^  in  it 
frpm  Bqfl  tp  Jfowes^     Th^t  being  so,  the  qua^^ion  i% 

^Kh^jp,  ftfi^r  ^U9h  ^  transfer  pf  the.  prjMP^^iati  tke 

i^V  .q»sha»e  apy  yalid  claim  an   ith^  pfPBpjFty  sq 

^triiaisferred  ?    Hypothecation  is  not  allowed  it>^  ,^  j^uf 

of  Englandf  although  in  some  parts  of  the  Ck^tineat, 

,W$.«Wiy  yw»  »gO|  it  WAS  allowed,    Th«  iii^i9^^e6!V^ 

tjj^oir^  l^eli  cw  be  given  to  ^\^  instnuflfin^j  i^.  ti^ 

q^grii^.  it  ^  in  licence  given  \^  Hemes  tp  BffU  .tp  f^ 

^s^p^jpqs^^asion/of  and  ret^q  the  coach^  ip  q^^^f^to^ 

4id  not  pay  the  bills.     Construing  it  |is  ft  lip^c^  it  f§  (i 

personal  licence,  not  available  against  any  person  to 

iK^ffm,ff4fififs  n)i^(  transfer^  the  propi^.  l^  ^^unf^joiot^ 

4»WFfiffV%  b^.4^Vf4If hie  skfffir^  hifi  fM^mjipisJrAliQr,,  ^  w^flfP 

*e.Bfpp(?fl^.cwe.  .to  qperatipp  of  law.    V  ffVf^.  ^ 

liV^,  and<^,fiqfwl^  w  wq-payn^^t  9^  \te  j^v^j,.  J^ 

\mn  Mken  p^t  pf  his  posiie^sipn,  9nd  he  hoA  brought  m 

tibftlaitimm^tr  Su^  -9B  the  lipfince  w*5  *  p §re  bwmjniI 


•  1 


•    <Q  ,. n'>:v-.    J..  lichee, 


licMdei  Mt  Mnsferribte^  WapfiimAg  Aie  pHlf>i»ty  hid      t^H. 
Iiein  wmjftited  by  fde  act  of  the  party  of  by  6pWi       TTT" 
adon  of  law,  we  ilfe  of  opinioii  that  the  defendant  i^iA       6^td 
iMM'Mihl^d  to  take  and  detain  the  coach.    The  rule 
tor  entering  a  nonsuit  muat,  therefore,  be  discharged. 

Rule  dischai^ged. 


Burgess  agamsi  ISwatne. 


N(m. 


n^MtS  was  a  Cas^  of  baildble  pnk;6ss,  refurAafil^  ttt^  H^ 
*  71*  <jf  March  1827.  On  the  4d  df  Jl%  this  de-  J^^SJ^ 
fendiiilt  oibtairied  a  Judged  brrfcff  for  partfcalaW  of  the  ^^^^I^H^^ 
pUitaiHti  demand,  and  for  a  itsif  of  prck^erfirigtf  nritll  ^JSl^lto 
tt^  t](Mi<»kIars  Were  delivered.  N6  paitiddlaftf  havfhg  "^^^fiP^^ 
tteai  d^Kvered,  the  defendiint,  otf  the  dth  df  Ntffiemtfet-^  tbcy  wm  deli- 
itfgtr^  judgment  of  n6n  pt6^  for  watit  of  a  dectariitlM.  nnijudgtMiii 
A  riifc  nfsi  having  beeri  obtained  fof  ^tfingf  tfsid^  f!hat  "^  "^ 
jrtdgnifent  far  hr^gnlarity, 

'  Ar^libdi  shewed  cause,  atid  contend^,  diiit  v  diJftiid- 
WAi  dttght  to  ht  peiKrritted  to  sign  judgmi^t  aften^cb  a 
li^fli^  of  tim^,  fot  otherwise  H  would  be  ia  iiB<§  pbwer  6f 
it  pfariMiff  to  suspend  the  case  ad  irifinHdiill 


t' . 


Lofd TMTsniDEN  C.J.  Thef d^^dattt tftijojltt Nate 
cAteMdd  a  Jofdge's  order  fbr  the'^fitdfy  dTfArflcn- 
lanr  within  a  given  time  i  and  then,  if  the  particulars  werie 
iiot  delivered  within  tfa^  time  sp^t^ed,  he  might  have 
0gded  judgment  In  this  case,  the  defendant,  by  die 
order  ofHai&ed  by  him,  suspended  the  proee^ings  dtftll 

lis  the 
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]S27»       the  pardculars  were  delivered,  and  theni  before  any  such 
g  particulars  bad  been  delivered,  he  »gQed  judgmeiit  of 

•^'inti        Qon  pros  against  the  pIainti£P  fin:  not  proceeding. 

SWATNX* 

Rule  abaolate^ 


^ier  25d.  ReEVES  OgaiflSt  SlATER. 

^''^***^'®'  ^  /^ASE  against  the  defendant,  late  sheri£r  of  &«sser,  for 

nnt  of  attorn^  a  false  retum  to  a  writ  of  fi.  fa.     The  declaration 

in  tbe  name  of 

c.B.9uad  stated  that  in  Easier  term,  6  6. 4.,  plaintijBT  obtained  a 

jndgmeDt  was 

eaterad  up,  and  judgment  in  K.  B.  against  John  Stone  Lundie  for  a  debt 

i^ilpii him bj  oi200Lj  and  iL  5s*  damages  and  costs;   that  qd  the 

HeU^Xkt'tliif  ^^^  ^^  ^^ys  6  G.  4.9  plaintiff  issued  a  fi.  fa.,  directed. to 


thaki^die^   ^^  ^^^  sheriff  of  Sttfsej,  directing  him  to  levy  the  said 
2|||^^?f  ^     debt  and  damages  on  the  goods  of  John  Stone  LimdUi 

that  the  writ  was  indorsed  to  levy  178/.  17^.,  and 
delivered  to  defendant,  then  sheriff  of  Sussex^  who,^by 
virtue  of  it,  seized  divers  goods  of  John  Stone  LMndie^ 
which  he  ought  to  have  sold  under  the  writ,  but  neg- 
lected to  do  so,  and  falsely  retunied  nulla  bona.  Plea, 
the  general  issue,  not  guilty.  At  the  trial  before  Little^ 
dak  J.,  at  the  iSuss^x  Lent  assizes,  1827,  it  appeared  that 
the  judgipent  mentioned  in  the  declaration  was  entered 
up  on  a  warrant  of  attorney,  filled  up  in  the  name  of 
John  Stone  Lundie^  and  signed  J.  S*  Lundie.  A  writ  of 
fi.  fa.  was  issued  as  alleged,  commanding  the  sheriff  to  levy 
on  the  goods  oiJohn  Stone  Lundie^  upon  which  a  warpmt 
was  made  out,  and  delivered  to  an  ofiicer,  who,  by  virtue 
of  it,  seized  goods  and  chattels  to  the  value  of  the  sum  in- 
dorsed upon  the  writ,  the  property  of  the  person  who  exe- 
cuted the  warrant  of  attoniey,  but  whose  right  name  was 

proved 


iW  'rat  IBiQ64nr'Tifitit  <Nr  OEORiGte  tV;  487 


proved  to  be  John  St(me  iMHiit:    After  tbci  ^mxf%  Was       1 887. 

madcv  Ae  offioer  received  notice  that  Ae  gobds\iFere  not 

the  property  of  Lmdie^  bat  had,'  before  his  inarriage, 

been  conveyed  to  trustees  for  his  wife.    The  sheriff, 

after  some  inquiry,  believing  this  to  be  the  fact,  asked 

the  plaintiff  to  indemnify  him,  who  reftised  to  do  so^  and 

thereupon  the  sheriff  directed  the  officer  to  relinquish 

possession,  and  being  afterwards  ruled  to  return  the 

writ,   he  returned  nulla  bona.      The  conveyance  to 

trustees  appeared  not  to  be  a  bonft  fide  transaction,  and 

the  defendant  was  compelled  to  rely  on  die  feet  that  the 

party  whose  goods  were  seized  by  the  officer  was  not 

John  Stone  Lundie^  that  there  was  no  such  person,  and, 

tb^efore,  the  return  of  the  sheriff  that  John  Stone  Lundie 

had  no  goods  in  his  bailiwick  was  true.     To  this  it  was 

answered,  that  as  John  Stowe  Lundie  had  executed  the 

warrant  of  attorney  in  the  name  of  J,  S.  Lundie^  that 

mnst  be  taken  to  mean  John  Stone  Lundie^  the  name 

iniferted  in  the  body  of  the  instrument,  and  that  he 

was  estopped  from  afterwards  disputing  that  he  was 

so  called;  the  sheriff  was,  therefore,  bound  to  sell  his 

goods  when  seized  under  the  writ.     The  learned  Judge 

wa^  df  that  opinion,   and  directed  a  Verdict  for  the 

plaintiff,  but  he  gave  the  defendant  leave  to  move  to  enter 

a  nonsuit.    A  rule  nisi  for  that  purpose  was  granted  in 

last  Easter  term,  and  Morgan  v.  Brydges(a)j  Cole  v. 

Hindsori  (i),  Shadgett  v.  Clipson  {c)  were  dted. 

Marryatf  Gumeyj   and  Oomfn   now  shewed  cause. 
This  case  is  very  distinguishable  from  those  which  ware 

(fl)  «5Sfarfciyr.P.  C.514.     iB.iA.WI.  (6)  67'.&294. 

(c)  8jEtaf/,3SS. 

I  i  4  cited 


4f^  v.CAWaSkiy^rttA<6T,>M»8y<»M 

]af)7.       pt^  m  moving  for  die  T«le,.    Ia  JMiv^sm  v«i#9>^  * 
wpt  wa^  fined  out  ysi  order  tp  arwu^  #  {9Wfi9i^  Mmfd 


'n^at       Maurke^  but  who  bad  told  (be  pUiotiff  faps  newe  WHS 

III  KfWM  - 

Go^^p    In  tim  writ  be  wa^  celled  Qotyngf^niii^ 


beld^  that, the  sberift  bavic^ger^ted hipf  wafiMtbfHiDd 
to  keep  hiia  in  custody  under  that  wriu  .  QaI  itw$fi 
fmd  by  the  Court,  that  the  plaintiff  wait  bimaelf  in  4Mt 
in^nptascert^ning  the  real  name  of  bia  debfeofv  Md 
putting  that  in  the  writ*  ^ere  the  credMoc  jbed  HP 
pptioq^  th.e.  war  rant  of  ettgruey  a^d  t)\e  judlgment  iw^P 
iu  ,the  napie  of  John  ^tone  Dmdie^  8n4  it  wea  in^wfuy 
Id  m^k^  |be  ivri^  agree  with  the  judgment-  2i^  §m^ 
the  defendant  in  tbi^  caae  take  any  ol^ection  tpAMtfm- 
nppaen  he  wa9  estopped,  GoK/(i  v.  B4irv^sifl)i  awdtbe 
sheriff  b^  executing  the  writ  would  bavfi  \x\c^vr^,  Qifikg 
Ib^  pouunon  responsibility  of  proving  the  identity  i^if^tbe 
^iMty-  Ai)d  this  distiuguisbea  the  presept  i^a^  ftn^rn 
C!(^y.  fiindsonp  wb^re  it  was  held  tbat  vudett  %  <4Je- 
tringa^  against  C*  J?*  the  seizure  pf  the  goods  of  4»  ^* 
could  not  be  justifi^df  although  it  was  averired  xk^%^fi* 
and  C.  ^»  were  the  same  person;  but  it  was  t|iw«taid 
that  Jf  4-B.  bad  appeared,  and  omitted  to  fijeed  the 
misnomer  in  abatementi  he  would  have  been  eatppped. 
Shadgetl  v,  Clipson  was  a  case  on  mesne  p^^oefn^  and 
the  party  wrongly  named  was  not  estopped* 

Taddjf  Se)}t.  aqd  BMmd  contra.  Tbis  ^  W  Mtion 
for  a  fake  return  of  nulla  bona  to  a  writ  of  &  fa«  ifsued 
agai|nst  JoAn  $iin^  Ltmdie.  The  return  ia  litemUy  |nie, 
for  np  pers9n  ^f  |y|iat  wme  bad  any  gopds  wit)iii|  the 
defendant's  bailiwick.    But  it  is  said  that  the  wot  was, 


> . 


(a)  5  TcwU.  504. 

in 


StAfn* 


mSuft,  tif^nsl  the  ^oods  oiJMi*Siom  LoMMei  and  thiit  1897. 
h%  *liad'golMli  whidk  the  sheriff  Mght  to  have  raised  ^^ 
ilMid  aoMi  It  is  tnie,  that  John  Stoae  Luhulie  was  Ae  f^**^*^ 
perabnl  ittietoded  m  the  writ ;  and  the  qaestion  is, 
whether  the  sheriff  #as  botmd  to  tdre  notice  of  that,  atid 
,aefee  hia'  gooda.  The  caae  of  Morgan  t*  Btydges  is 
lUvtetly  iti  point  for  the  defendant:  in  that  caae  the 
aberiff  would  have  been  justified  in  detaining  the  party 
wi)6m  he  Mrrested  by  a'  wrong  name;  but  die  Coart 
hdii  thut  he  was  not  bound  ao  to  do.  So  here,  the 
iMklfWi^t  indeed  be  estopped  from  saying  that  his 
Ottttie  Wi(s  not  John  Stone  Lmdie  /  and  yet  the  sheriff 
mij^ht  not  b&  bound  to  take  upon  himself  the  risk  and 
•fabpoMsibility  of  eaiecuting  such  a  writ^  and  this  difference 
INte  M&ed  Upon  by  Lbnd  Mknborough  in  the  case  cited. 
.It'Uaaiieen  attempted  to  distinguish  that  case  from  the 
.ftmienti^^  beeaune  the  Court  there  aaid  that  the  plamtiff 
;ll^|iaelf  was  in  fault.    The  same  obsenration  applies  here : 

tfae^l^tntiff  should  have  taken  care  that  die  warhint  of 

I' 

ftttbrriey  wa^  filled  up  with  the  proper  name  of  the 
4eMor,  flOid  then  no  difficulty  cx)utd  have  artsenl  In 
C6li  V.  Hindson  it  was  said,  that  the  misnomer  would 
.not  tbd  cared  unless  the  party  appeared  and  omitted 
{heading  iti  abatement :  here,  he  had  no  opportunity  of 
doing  so.  '    ^ 

Loitl'^TEirnERDEN  C.  J.  There  is  a  very  plain '  dis- 
tinetioh  between  mesne  and  final  process,  and  I  think  it 
is  decisive  of  the  present  question.  The  facts  o^the 
case  af^  very  strong  against  the  sfaerifC  He  took  pos- 
aessioD,  under  this  writ,  of  goods  now  admitte^to  have 
been  the  goods  of  the  party,  kept  them  for  eighteen  days, 
and  then  refused  to  sell  on  account  of  his  having  re- 
ceived 
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.  1897t  oeired  a  notice  that  they  belonged  to  a  third  person* 
Nothing  was  at  that  time  said  about  any  error  in  the 
ogi^f^  process.  If  the  sheriff  had  entertained  any  doubt  upon 
that  pointy  hesfaonld  haTe  caused  the  judgment  to  be 
examined,  and  he  would  have  found  that  it  corresponded 
with  the  writ,  and  that  the  parly  was  estopped  from  dis- 
puting the  accuracy  of  his  description.  The  party 
himself  having  suffered  judgment  to  be  entered 'up 
against  him  by  the  name*  of  John  Stofie  lAtndie^  it  was 
not  for  the  sheriff  to  render  that  nugatory  by  refusing 
to  execute  the  fieri  bcias,  and  he  must  be  liable  for  the 
.consequences  of  having  done  so. 

I 

m  * 

Baylet  J.  I  have  no  doubt  in  this  case.  It  is  clear 
that  the  partjr  could  not  have  taken  the  objection  now 
set  up,  but  it  is  said  that  the  sheriff  may.  There  is, 
.however,  no  reason  why  he  should  be  allowed  to  do  so 
.when  the  parly  is  clearly  estopped  by  the  judgment,  and 
the  sheriff  incurs  no  more  responsibility  than  in'  any 
oilier  case ;  viz.  the  necessity  of  proving  that  the  pllrty 
whose  goods  are  seized  was  the  party  in  the  iftuit  in 
which  the  writ  issued. 

Rule  discharged. 
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1827. 


Leigh  and  Another  against  Taylor,  saturdt^, 

November  UQu 

T\EBT  on  bond,  dated  the  25th  of  March  181  ?»  for  AnoreneerhM 

80Ctf.  The  defendant  craved  ojer  of  the  bond  and  ofhi*  offic?* 
condition.  The  condition,  which  recited  that  T.  Hutton  S?  b^^ 
bad  been  duly  elected  overseer  of  the  poor  of  the  town-  ^^'  V^>  "* 

^  -  •  an  action 

ship  of  Z^n,.in  the  county  of  Chester,  in  which  situation  •«*'«>«  • 

lureiy  on  a 

he.  would   have  occasion  to  receive  various  sums  of  bond  condi. 

tioned  for  the 

money,  was,  that  if  Huiian  should,  at  all  times  during  oTeneer's faith- 
his  continuance  in  his  office  of  overseer  of  the  poor  iogforallninia 
of  the  toynship  of  I^n,  well  and  faithfully  execute  bJJ^rtue  of  "* 
and  perform  the  same,  according  to  the  directions  Jljj^?^^^* 
of  the  several  acts  of  parliament  made  for  the  regu-  J»«b'«  ftw  a  fum 
lation  of  overseers  of  the  poor,  and  should  truly  account  oreneer,  and  . 

applied  by  him 

for,  distribute,  pay,  and  apply  all  such  sums  of  money,  to  parochial 

•         t  •     purpoaet* 

not  exceeding  the  sum  of  400^.,  as  should  come  mto  his 
hands  by  virtue  of  his  said  office,  then  the  obligation  to 
be  void,  otherwise  to  be  in  fiill  forqe.  Flea,  first,  noa 
est  fiictum.  Second,  that  the  office  was  an  annual  office^, 
which  Hutton  held  for  the  space  of  a  whole  year,  which 
had  long  since  expired;  that  the  bond  was  given  to  se- 
cure the  faithful  performance  of  smd  office  of  overseer 
during  the  said  year,  that  is  to  say,  from  the  25th  March 
1817  to  the  25th  March  1818  only,  and  to  secure  the 
good  and  true  accounting  for,  distributing,  paying,  and 
applying  by  Hutton  of  all  such  sums  of  money  (not  ex- 
ceeding 400/.)  as  should  arise  or  come  into  his  hands  by 
virtue  of  his  said  office,  during  the  said  last-mentioned 
year  only ;  and  that  he  did,  in  fact,  during  one  whole 
year,  firom  said  25th  March  1817  to  the  said  25th  March 

1818, 


Tatlok. 
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1827*  18 18,  dulj  and  fiiitbfiilljr  perforin  the  said  office  of  orer- 
~"*"~  seer  of  the  poor ;  and  that  he  did,  likewise^  dttifaff  the 
againa  whoIe  of  the  said  year,  well  and  truly  account  fjt^  dis- 
tribute, and  pay  and  apply  all  such  sums  of  money,  not 
exceeding  400^,  as  did  arise  or  come  into  hb  hands  by 
virtue  of  his  said  office.  Wherefore,  8cc  ftapfiuifSoD, 
taking  issue  upon  first  plea ;  and  as  Co  the  hat  (dea, 
that  durmg  the  saki  year,  from  25fh  MardH^ti  to 
said  S5th  JfarcA  1818,  and  vriSktHuiton  wks  or^neef^  ht 
received  and  had  in  bis  hands,  by  virtue  of  his  isid 
office,  832!.  lOt.,  which  he  had  (although  requaftedt  so  to 
do)  wholly  neglected  and  refused  to  accoanC  (br^  cbtrf- 
bute,  &&,  and  the  same  is  still  wholly  nndistribilted,  &c« 
Wherefore,  &c.  Rejoinder,  that  HtUton  did  wdl  and 
truly  account  for,  distribute,  pay,  &c.  all  sums  of  money, 
not  exceeding,  &c.  as  came  into  his  hands  dfnring  the 
said  year  by  virtue  of  his  office.  At  the  trial  befbre 
Warren  C.  J.,  of  Chester j  at  the  Spring  assiises  1827, 
fbr  that  county,  it  appeared,  that  the  plaintiffir  were 
entided  to  recover  a  sum  of  S6L9  provided  all  the  snnis 
which  the  plaiutiffir  sought  to  charge  the  dc^dant 
with  could  be  considered  to  have  been  received  by^  Hut^ 
ton  by  virtue  of  his  office  of  overseer.  One*  df  cfcose 
sums  was  100/.,  borrowed  of  one  Fox  by  Hutton  and 
bis  co-overseer,  and  applied  by  them  to  porochiai  ptrr- 
poses.  It  was  objected,  by  the  defendant's^  coons4  ^bat 
that  sum  could  not  be  recovered  by  the  plainti£&,  inas* 
much  as  it  ooold  not  be  said  to  have  been  recei^^  by 
Htiittm  by  virtue  of  his  office  of  overseer;  an  overseer^ 
as  such,  having  no  authority  to  borrow  money ;  Ma$$af 
V.  Ktt(ndes(a).    The  learned  Jodge  £a%sted  itm  jury  to 

find 


Xi0i4  TsNTKiu>fiN  C,  J^  The  ccn^ition  c£  the  band 
wm^  iM  that  Hution  shonld  truly  aocoant  for  «tt  sucU 
au«Wi6f  ffli9D¥^  not  exc^ing  iOO^,  m  ihodid  trj^  or 
come  \n\fi  bis  bands  by  virtue  of  hid  office  of  oversee^;" 

and 
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fiod  a  vcnndiel  for  the  plaintift  for  562.»  with  liberty  to       1887. 
the  defimdaot  to  move  to  enter  a«  nontuitf  if  the  Court       ~ 
should  betitf  qiioion  that  the  defendant  ought  not  to  be      j^^i^ 
diailgad^  with  the  sum  of  100/L    A  rule  nisi  having  been 
obtaimd  in  lest  Eoiter  tenn  for  that  purpose. 


Jd9iff$  6eijt*  M»d  Cottinghmn  now  shewed  cause^  and 
<xiiHi(nwtc<JL  itbat  a^um  of  aopney  borrowed  and  received 
Iqf.  ftp  ]Oy^i^Mf  r  for  and  applied  by  him  to  the  p«u*posee 
of  th^lpwpshfpi  must  be  eonsidf red  as  money  received 
Iqt  }mk  hy^  virtue  of  his  oftoe  of  overseer.  The  town* 
ahip  would  bo  chaiiged  with  the  amount  by  the  lendetv. 
whi»  waM  Uett  iMkm  as  the  agent  of  the  townships 
apd-ovi^oe  lo  that  e£bct  would  arise  from  the  eircum* 
staoce  of  the  application  of  the  money  to  the  use  of  the 
(OWMbJip. 

CVosf  SerjL  and  J.  Williams  contra.  It  is  the  duty 
of  the  oveiseer>  when  he  requires  money  for  parochial 
purposes^  to  cause  the  same  to  be  levied  by  rate, 
and  the  money  raised  by  the  rate  and  paid  into  his 
handsy  is  properly  money  received  by  him  by  virtue  of 
Ul  offi^  of  overseer;  but  he  has  no  authority  as  over- 
afer*.t(»*borrow  money,  and  the  township  oould  not  be 
oompeUed  to  pay  the  money  so  borrowed  by  hini|  and 
mopegr  Qooiing  into  his  hands  by  way  of  loan  cannot 
b^  ^oaidered  as  money  received  by  him  by  virtue  of 
o^ke  of  overseer. 


TAVft^A. 
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13S7*  and  the  question  is,  Whether  he  can  be  ooorid^ed  at 
haying  received  by  Tirtoe  of  his  office  of  overseer  this  sum 
of  lOOl.  which  was  advanced  to  him  npon  loan  by  Fox. 
The  borrowing  of  money  is  no  part  of  the  duty  of 
overseer.  If^  indeed,  it  had  been  borrowed  by  the  di- 
rection of  the  parishioners,  there  might  have  been 
grounds  for  raying  that  it  came  into  his  hands  in  bb 
oharaeter  of  overseer;  but  that  does  not  appear  to  have 
been  the  case.  This,  therefore,  most  be  oonsfdered 
to  have  been  a  loan  to  Htdton  and  his  GOHTveneer 
individually,  and  not  in  their  character  of  oversears; 
and  if  it  was  not  money  received  by  HiUton  by  virtue,  of 
his  office,  it  is  not  within  the  condition  of  the  bond. 
The  rule  for  entering  a  nonsuit  must  therefore  be  made 
absolute. 

Rule  abfidute. 


^::^  ««h.  ^"VER  ag(unst  Hood. 

Where  an         H^HE  defendant  in  this  case  was  holden  to  bail  by 

•ward  directed     JL       ^ 

that  one  of  the  Virtue  of  a  Judge's  order  obtained  upon  an  affiKiavit 

the'iubm^on  Stating  that  Hood  had  commenced  an  action  a^^ainst 
^ni^if  the  J^'^^9  which  was  referred  to  an  arbitrator  by  a  Jndge's 
S^Tthr<Hte  ^^^^^  afterwards  made  a  rule  of  Court.  The  costs  of 
ibouid  repay     j^  cause  Were  to  alnde  the  event,  and  the  costs  <if  the 

them  on  de- 
mand; and  the  reference  to  be  in  the  discretion  of  the  arbitrator.     The 

former  having 

paid  them,        arbitrator  awarded  that  Hood  had  no  cause  of  iiction, 

made  an  fiifida- 

▼it  of  debt  and  that  Drmr  should,  in  the  first  instance^  pay 
oS^party,al.   ^7^*  175.  the  costs  of  the  reference,   and  that  Hood 

leging  luch 

payment,  but  not  stating  any  demand  of  repayment :  Held,  that  this  was  not  foffident. 

should 
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DUTXK 

agamti 
Hood. 


should  repay  that  sam  tg)(m  demand.  The  affidavit  then  1827. 
stated  that  Driver  paid  that  soxn,  and  that  the  costs  of 
his  defeqce  h^  been  taxed  at  ?/•  75.  ^^  which,  toge- 
ther T^ith  the  .17/.  17^.^  amounted  to  26U  ^  6dL,  <<.and 
depiment  further  ^aith^  that  Hood  is  now  justly  and 
truly  indebted  to  him.  Driver^  in  the  sum  of  252.  under 
ao^4  J'y  ^^^^^  9^  ^6  SA^  order^  rule,  and  award."  A 
rule  nisi  hfiying  been  obtamed  to  have  the  bail-bond  de- 
livered up  to  be  cancelled, 

Ckitty  shewed  cause,  and  contended,]  that  the  defend- 
ant, having  been  arrested  upon  a  Judge's  order,  was  in 
a  different  situation  from  persons  arrested  in  the  or- 
dinary manner,  upon  an  affidavit  of  debt  Although 
the  affidavit  does  not  allege  a  demand  of  the  17/.  175., 
yet  if  upon  the  whole  it  appeared  that  the  plaintiff  had 
a  daim  to  that  amount,  the  affidavit  is  sufficient,  Imlay 
V.  EUessen  {a).  This  resembles  the  case  of  a  bill  of  ex- 
change payable  on  demand,  in  which  case  it  is  not 
necessary  to  allege  a  demand. 

Comyn^  contr^  contended,  that  this  was  an  ordinary 
arrest  as  for  a  debt,  and  very  different  from  an  arrest 
by  special  order  of  a  Judge  where  no  debt  exists.  That 
it  was  abo  difierent  from  the  case  put  as  to  a  bill  of  ex- 
change, for  here  there  would  be  no  cause  of  action  for 
the  17/.  17i.  until  afler  demand  made. 

Lord  Tentbrden  C  J.  We  think  this  affidavit  in- 
sufficient. It  was  Incumbent  on  the  plamtiff  to  shew 
the  existence  of  a  d^t,  and  that  does  not  sufficiently 
appear.    The  bail-bond  must  be  delivered  up  to  be 

cancelled. 

Rule  absolute. 

*^  («}  9Sa»l,45S. 
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Tue$di^,  The  King  against  Headley  and  Others.    ' 

By  diarter  of  A    RULE  iiisi  had  been  obtained,  calling  on  the  de- ' 

reciting  that  fendant  Headley^  and  eleven  other  persona  named 

2>!  wag  an  an-  in  the  rule,   to  shew  caose  why  informations  in  the 

^  th!!uMbf^  nature  of  quo  waarranto  should  not  be  exhibited  against* 

^^S^m%^^  them,  to  shew  by  what  authority  they  severally  exerfdsed 

h!d  en°"Ild'  ^^  ^*^®  ^^  ^^'^  ^^  capital  burgesses  of  the  borough  of 

divers  fran.  Dcmxes^  in  the  county  of  WikSy  from  the  1st  oiAmtd 

cbiMty  the  king  " 

confirmed  to      1825,  to  the  8th  of  October  1825 ;  and  by  what  authority 

tha  mayor  and 

burgcnet  all  they  then  claimed  to  exercise  the  said  office  within  the  said 
md'gfantcd  to  borough.  The  rule  was  obtained  OD  the  grouqd  that  th^re 
burgcScT'nnd  ^^^  Only  sevejQ  chief  buTgesses  counsellors,  and  nine  chief  * 
tb^tbemiq^'  burgesses  present,  when  they  were  severally  elected  and 
^e^^^'  sworn  into  the  said  offices  of  chief  or  capital  burgesses  on 
*''*^'^.*^**^   the  said  1st  day  of  August  1825 ;  and  that  only  nine  chief 

gancsy  being 
the  common 

council,  or  the  greater  part  of  them,  should  nominate  one  of  the  number  of  twelve  chief 
burgesses  dowueUon  to  be  mayor;  and  It  further  gianted  to  the  mayor,  town  clerk,  Md 
thirty-six  chief  burgesses,  the  power  to  elect  all  oflScers,  and  also  of  taking  aliyVve  burgesiet 
Into  the  borough.     It  then  granted  to  the  asayor  and  chief  burgesses,  being  amn^Mtnp 
and  the  common  council,  a  power  of  imposing  fines ;  and  that  the  mayor  and  burgcssea, 
and  their  successors,  should  hold  within  the  borough  a  court  of  record  before  the  nuiyor,  ' 
town  clerk,  and  chief  burgesses,  being  couiueU  r<,  and  that  all  manner  of  pleas  should  be 
detennined  before  the  mayor,  town  derk,  and  chief  burgesses,  h§ing  count^larti  and  tbat 
the  mayor,  town  clerk,  and  one  of  the  chief  burgesses  OMnseUirrs  (to  be  chosen  by  tha 
mayor,  town  clerk,  and  common  council)  should  be  mstices  of  the  peace  within  the  bovougli. 
By  a  subsequent  charter,  reciting  the  former.   King  Charles  the  First  confimocd  the 
same,  and  granted,  inter  alia,  that  the  mayor  and  the  recorder,  snd  the  chief  bufgeisci,  ' 
being  the  common  council  for  the  time  being  (of  which  chief  burgesses  some  were  known 
by  the  name  of  chief  burgettes  c9»nxliort ,  should  have  the  power  to  elect  ooe  of  the 
aforesaid  chief  burgesses  and  coumdhnxo  be  majw,  and  that  the  mayor  and  Teocnder,  and 
chief  buigesces  of  the  common  council  of  the  borough,  should  have  the  power  to  elect  aU 
oflScers,  and  also  of  takhig  thereafter  all  Iree  biirgesses  into  the  number  of  firee  burgeaaea ; 
Held,  that  by  these  charters  (there  being  no  evidence  of  usage  prior  to  the  granting  of  the 
charter  of  Jae.  !.)»  the  twelve  burgesses  counsellors  did   not  form  an   integral  part  of 
this  corporation  for  tlie  purpose  of  electing  Aree  bur;re.«ses,  and  tliat  the  right  of  electing 
free  burgesses  was  in  tlie  mayor,  recorder,  and  the  Uiirty-six  chief  burgcs-ses,  or  the  majer 
part  of  them,  and,  consequently,  that  to  make  a  good  elecion  of  a  free  burgeiS,  it  waa 
suflicient  if  there  were  prestnt  Um  mayor,  recorder,  and  a  majority  of  the  thirty-iiz  chief 
buigesses. 

bur- 
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burgesses  counsellors,  or  aldermen,  and  ten  chief  bur-  .     1827* 
gesses  were  present,  when  Headley  and  the  other  de- 
fendants  named  in  the  r^Ie  were,  respectively  elected  and        agama 
sworn  chief  burgesses  of  the  said  borough  on  the  8th 
iay  aS  OUober  1825. 

The  affidavits  id  support  of  the  rule,  after  statmg 
Ibatibe  borough  of  Devizes  was  a  corporation  by  pre* 
flcriptiOB,  with  twelve  chief  burgesses  counselors  (or 
aldermen),  and  tv^enty-four  chief  burgesses,  set  out  a 
diarter  oftKingJam^  the  First,  bearing  date  the  lOth 
afjid^  in  the.  third  year  of  his  reign,  by  which,  after 
vedfting  that  the  borough  o(  Devizes  was  an  ancient  and 
pqpnlotiis  borough,  and  that  the  mayor  and  burgesses 
of  the  borough  had  time  out  of  mind  used  and  enjoyed 
divtn  liberties^  franchiiies,  &c  as  well  by  the  charters 
of  hii  predecessors,  kings  oi  England^  to  them  and  their 
predecessors  theretofore  granted,  and  also  by  means  of 
divers  prescriptions  and  customs  anciendy  used  in  the 
borough,  and  that  the  then  mayor  and  burgesses  had 
humbly  besought  his  said  majesty  to  extend  to  them  his 
kingly  munificence ;  and  that  his  majesty,  for  the  better 
rule  and  government  of  the  borough,  was  willing  to 
altor  the  time  and  manner  of  choosing  the  mayor  of 
the  borough;  and  did  vouchsafe  to  explain  and  con* 
firm  other  grants,  liberdes,  and  franchises,  as  well 
by  the  charters  of  his  predecessors  to  the  said  mayor 
and  bqigesses  and  their  predecessors  theretofore  made 
and  granted,  as  also  by  means  of  divers  prescriptions 
and  customs  theretofore  anciently  used,  and^to  grant 
other  liberties  and  ordinances  profitable  for  the  good 
ruling  of  the  borough ;  his^  majesty,  yielding  to  their 
request,  did,  inter  alia,  confirm  to  the  mayor  and  bur- 

Vol.  VII.  K  k  gesses 


49»  CASES  IN  MICHAELMAS  TERM 

1827.  gesses  oC.tbe  boriQi^  ai^4  tll^ir  spccef$ars.foff,e?er  all 
and  singular  gifts,  grants^  ficc.  by  apjr  of  hj^  (^>3dp9e8sor9 

^votiu^  to  the  XD^yor  apd  l^U'gesfes  of  the  borough  ^^resaid 
theretofore  granted  and  confirmed^  or  tgr  Tieas^n  qf  any 
lawful  custom^  use,  or  prescription  theretpfqng  b^rand 
enjoyed ;  and  further,  to  avoid  from  ^encef^^jaU  «iich 
doubts  which  ^heretofore  bad  arisen  (xm^ecpjiifig  the 
election  of  the  mayor  of  the  borough^  hi^i.lf^j^l^  did 
give  and  grant  to  the  aforesaid  xnay<^r.9Qd.,jlf^q;^^8e8 

jfMd  their  successors^  ^\thsLtd^,tfkf^yqx,  f^  /9$W^f^° 
derky  galled  the  town  clerk,  together  .i9ri^,.^|^0y^fnd 
jux  burgesses,,  being  the  conunpn  cpunfj^.  o^^^^^^me 
Jiorough  for  the  tipae  being»  or  the  giieater  p^i^t^^^f  ,^ff^ 
boat  time  to  time,  and  at  all  times  ther^^^,  ^pfild 
luure  power  yearly  and  every  year  osy  3^c  0^  c;|if)f)fi9^ 
nominadng,  and  assigning,  and  thait  they^  abpc^;,wd 
might  dioose^  nominate,  and  assign,  one  hopest^.^^  4^ 
.  ereet  man  of  the  number  of  twelve  chief  bui|;es9^^ippf0s- 
sdlors  of  the  borough  aforesaid,  who  should  he  nif^oi^  for 
one  whde  year  next  ensuing,  who,  beforf)  he  ^})j9^d  be 
admitted  to  exercise  the  same  office,  that  is  tp^ay^^  oiii^&c., 
should  take  his  corporal  oath  well  and  t^ilyf  t9,|^e)9ute 
the  same  office  before  his  last  predece^r^.^beipg^  pext 
before  mayor  of  the  borough  and  the  toyiXi.(}\<^f^}^  ^C'^^ 
borough,  in  the  presence  of  the  aforesaid  /jhi^,rAp4^^ 
burgesses,  and  other  burgesses  of  the  same  ^pugh  for 
the  time  being,  or  the  greater  part  of  thei9,;^4Ui;id  that 
after  such  oath  so  taken,  he  should  execuite  tb|9  office  of 
mayor  for  one  whole  year  next  following ;  and  that  the 
iRoy^r  and  town  derk  for  the  tim^,  beingf  tm^if^r^lfrii^ 
chief  iurg^sse^  /frf^  ^"^  being, .  or  th^^j  ff^9t»  j  i  part 
of  thaiPffrcttldbeiu^efoEtb  diKuiklh^iye  th^iiw49fltjw  and 

electiorf, 
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dectib#;^9'tI^thej''«l^dia"ai!)tf'U%bt'll6  and       I8S7. 

debt A«ttJ fliiiiitefctth^d'ft*' it«f M^mdi^'oMiers    ^J^ 

if  ti^1iti#bir  W  Aihabliknf  bf  tK^'^o^JigV  ^V^ia'be 

eK^oii'^fibebl^'be  Made  known'  to  him,  '^hotflil  ifgf^ 
^mBdili!  kbgaiikVk  ditiM,  to  take  dpori  him  &i>mm'[o 
Wbi(^U6SAoa1d  he  electied,  that  then  it^oirid  bfe  Bffrflil 
tik"W^^iiikyor  dnd  chief  hargesses  afbri^M^  l^ihg 
«di&^£St<^^  atid  the  common  council  of  th^  bbtf^^%r 
dii{P^^  1^^g,'or  the  greater  part  of  thein,  to  stiif'a 
ulli^ihW  BM  vpon  Itim  so  refhsihg."  By  dhotbir 
cAttW  of  (tfe  dikitef  it  ^as  '^nted  that  die  thaydi^ibr 
thi^Mi^'bi^ihg,  ahd'thfe  tdwh  deHc  and  chief  bdr^lres 
fiiP  tSli'iltnt^  b^n^,  or  ther  greater  part  of  theni,  sJhdlltd 
Vk^  iiimrWiai^'iintlus  and  resodable  oMer^"1^r 
tb^'gb<i<i[''hilk  kiid'  '^v^ttiAient  of  the  burgesses,  'aM- 
fic^^aHd 'iHhabibmte  of  tH^^boron^ ; '  Bud'  tfii^^ilie 
m^ji^Ftmtf't'i^n  cle^ki  did  dnef  bu%sab, MM^cdtM. 
td^  aite  the  'couimbtticothicU  of 'the  sanid' boron^, 

an<f'\he  "grbatet^'^aft  of  thcnt't^  afoii^atd;  i<8''ott'«<tf'&i 
tfaa^'ittbdKF  mbK'e  sildi  l<iWs,'^ti)ti>^,''imd  dt^RxMm, 
Kith  ttill'8«(^t|ik«'  rattsonabfe"pa!i^s,'i)en^(t^'HBfbd)^. 
BiatMM»PHi%M}  iti6|p»^iMi»  «Hsi^^  Atapiibdttfl^^f 
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18S7-  thttr  bodies,  or  by  fines  or  amerciaments,  or  by  any  bf 
"""""^  them,  against  and  upon  ail  offenders  contrary  to  sudh 
agairut  laws,  as  to  the  same  mayor,  town  clerk,  and  chief  bur- 
gesses for  the  time  being,  or  the  greater  part  of  them  as 
aforesaid,  should  seem  reasonable  and  meet  And  his 
majesty  further  granted  to  the  mayor  and  bnrgtsseh  of  the 
borough,  and  their  successors,  that  they  from  thetioeSMrth 
and  for  ever  thereafter  should  hold  within  the  bdrdogh, 
in  the  guildhall  of  the  borough,  a  court  of  record  to  he 
held  and  adjourned  before  the  mayor,  town  elfark,  and 
chief  burgesses,  being  counsellors  of  the  borough  for  the 
time  being,  to  be  held  before  twelire,  elef  en,  tenf,  nkie, 
eighty  seven,  six,  five,  or  four  of  them,  hereof  the  mayor 
of  the  borough  for  the  time  being,  and  the  town  derkof 
ihe  borough  for  the  time  being,  his  majesty  willed  tflrbe 
two,  and  that  in  that  court  they  might  bold  by  plaint, 
to  be  levied  in  the  same  court,  all  manner  of  pleas, 
actions,  &c.,  so  as  such  pleas,  &c.  should  be  defermkled 
before  the  mayor,  town  clerk,  and  chief  burgesses,  being 
counsellors  of  the  borough  for  the  time  being,  of  before 
twelve,  eleven,  ten,  nine,  eight,  seven,  six,  five,  or  four 
of  them,  whereof  the  mayor  and  town  clerk  of  the 
borough  for  the  time  being  his  majesty  willed  to  be  two. 
The  charter  then  granted  that  the  mayor  and  town 
clerk  of  the  borough,  and  also  one  of  the  chief  bur^ 
gesses  and  counsellors  of  the  borough,  from  'timifr  to 
lime  to  be  chosen  by  the  mayor,  town  derk,  and 
common  council  of  the  borough  for  the  time  being,  or 
the  greater  part  of  them,  whereof  the  mayor  and  town 
clerk  his  majesty  willed  to  be  two,  durihg  the  time 
wherein  they  should  happen  to  be  in  their  officeSj  should 
be  his  justices,  and  every  of  them  was  and  shovld  be 

justice 
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justice  oi  his  majesty,  bis  heirs  and  suocessorsf,  to  keqp       1897. 
the  peace.  — 

/  TIm  Kiwa 

The  affidavits  then  set  out  another  charter  of  Charles  ugamM 
the  First,  bearing  date  the  5th  of  June^  in  the  fifte^th 
year  of  bis  reign,  which,  after  reciting  the  former  charter 
cfjlac.  1.,  ratified  and  confirmed  the  same^  appointed  a 
a  recorder  in  lieu  of  the  town  clerk,  and,  among  other 
tilings,  granted  that  the  mayor  of  the  borough  for  the  time 
being  and  the  recorder  of  the  borough  for  the  time  being 
(and  in  the  absence  of  the  recorder  his  deputy),  and  the 
MjfiurgesseSf  being  tke  (amnion  council  of  the  same  bo- 
Toagh  for  the  time  being,  (of  which  chief  burgesses  some 
were  caUed,  known,  or  llistinguished  by  the  name  or 
distinction  of  chief  burgesses  counsellors  of  the  borough 
afinsesaid,)  or  the  greater  part  of  them,  at  all  times  there- 
aftejr  $hoidd  have  power  and  authority,  yearly  and  every 
year,  on,  &c.,  to  assemble  in  the  guildhall  of  the  bo- 
foogb,  and  then  should  choose  one  honest  man  of  the 
chief  burgesses  and  counsellors  of  the  borough 
to  be  mayor  of  the  borough  for  one  whole  year 
next  following  the  eve  of  the  feast  of  Si.  Michael  after 
such  Section.  And  that  the  mayor  and  recorder  of  the 
borough  for  the  time  being  (and  in  his  absence  his  de- 
puty), and  the  aforesaid  chief  burgesses  of  the  common 
council  of  the  same  borough  for  the  time  being,  or  the 
greater  part  of  them,  from  thenceforth  should  have  the 
nomination,  election,  and  appointing,  and  that  they 
should  nominate,  appoint,  and  choose,  from  thence* 
forth,  all  officers  and  ministers  whatsoever  (other  than 
the  town  derk)  to  serve  thereafter  within  the  borough ; 
und  also  all  and  singular  free  burgesses  of  the  borough 
aforesaid^  thereafter  take  into  the  number  of  free  burgesses 
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508  CASES  IB  MICHAELMAS  TERM 


1 827.  of  theimpeiboraugbi^  i  llbexlnmlarigayertf)  dbe  SMjoTt  r^ 
toiodfiD^  and  chief  buqitssatlre  pdwer.of  impteisg  fines 
uint^al^  person  jre&isiqgtei6ec«ttaQipffiic<^j«ii^lftslH|^ 
byio^law% ilmd.  JWB«8  «iid  impose  fims.  for^breadi iHr ibe 
kfcUlaiira^tiiLliloeimaiiniBr  as  io  th»,rmU^A0afUrlfiiiJbmes 
iPe>rksl  vas  forithit  puipMftooniaibfidj}  ^  'yhejiflMtfrits 
(tbe&slHted:  Aat  Ataetwo  dhsoistSiliiftdilifiteiam^pN^ 
Ibeinayariuid  biiif|esaB8jof.4heliDrottgfvMldlMtad(fl^^ 
byabfiin?^!*^  an  eleolioo.of  fi»aTbfli;gas^Qtiitiu^llp4(l90 
AAjM.  4fl^{^fa^aa25;(  ibal  thdre;»iiW0iimlbiprf^t 
ilniiMethaQ.lhe  maj^or^  regordery  i»¥aii:giipitiibl^wapgtiMi 
fWfiffilniij  ornaldeiineni  Bod  niita.  Qipitii  JjUMgeqtufj 
vUen  tbe  defendants  wer&  idected  aadiSw<>m^jffli»inU»y 
gesae^jiand  tbal  on  tbe  Bib  of  O^er^  JittS;  ^kf9i%FfPin 
pEBsemLiiDt  more  thaa  ibe  mayors  reoonfoi^  i?W#iftMMiiil 
burgesses  couoseUo^v,  or  ald^meoy  aadiU^Q  cngital.^^y^ 
gi^esi.  wben  tba  defendaiUs  !were..i|gaipLM«|lp9fi^a|id 
^icohl  .capital  burgesses^  and  that  ibegr  .^ffS^^x^^^ 
erdsed  tbe  office  of  a  capital  buiige^i  jand^tb^feti^y 
sstpectively  oagbt  not  to  exerciae  tbe  office  of  ^  Mpitel 
brai^geas^  inasmuch  as  they  were  not  any  .pftbeoHrdl^jr 
eti^qted  and  sworn  capital  bucgesses  of^be  bOfxnigb^jM 

^^Whi Mtom&^'Qeneral^  Taunt&nf  ami Merewe^ker^m^ 
now  ^ewed  cause.  It  must  be  coaceded  th^i  f^^£rit 
€tection  was  Toid^  beoanse  a  migorityoftba  ibiri^jhsix 
bttrgessei  was  not  pveseat.  But  tba  defendantej  jaerer 
iMed  onder  tbat  electimi^  and  tbey  are  walling  |0^«  4is- 
^IbimiaS'torithapenod.wfaiob  eUpsed  beoveeo  ;tfae'*firat 
aiwtaeiBofKi  eleetsoiKi  .  Then  as  to  the  prineipBl  <^eBtioB9 
iredfumt  be  disputed  tbat.i£  tbe  twelve^  baigis3ea^  coun- 
sellors constituted  a  distinct  body,  and  formed  an  in- 
tegral 
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Hbadlbt. 


lagral  pafl  «f 'tfaeveQimiitaii!ix>aiici]^«(  jmgori^flf  that  1827* 
bodjri^atid'iaIsoi«x)f.  tbe  remaiiu^g  twei^rfbar  capital 
bar||iM^iiOt}gkii  to  haive  bam  .present  at  the  dedkupbi 
Bui  In ^Ibti  date'  the  twelve  bui^gcBsea .oauiiadl^Mra  -^wfao 
are^mifidiaidetanMi!  m»the  role  and  die  affidavits  filed  m 
ayp|i4lfbofcit)^  qubad  tlie  right  o£cl0etiDn»aie  not  &bod]r 
dlltliHJIifiMaiftfatti  diber  capital  bmgesscB. .  The  obaiae  «£ 
tlieqihfaMrilipbicb  jpives>  die  dght  of  deotion  always  men- 
tkliil^e^iftjB-ec^eapital  borgeoea  as  ccostitatii^i  ome 
b0%9^<4etiointiiilid 'the  ceounon  ooimciL '  The  itvehre 
ba»g6ia«^cJiM«eUof«  have  noeovponite  fiindionadbtiBct 
brnt^-^fSmk  tw<^  perforOMd  by  the  other  tmaity-iBut 
ctlfiMiftl^gdlS&iSii^l}he<i^  between  the!  twelte 

tOt^W^i^-^nt  is  that  the  former  are  ealled  burgeaset 
oMWWdlWft^  and  4he  mayor  is  to  be  taken  out  of  thdr 
bMj^M^l^  councilor  is  to  act  as  e  justice;  bat  that  ia 
B<tt^  al»«b«^ral« -function,  Jtmn  v.  ffiUunMi{a\  Tie 
QlketlLih'MnglejfiV).  By  the  charter  of  James  the  Firott 
tta^^yck*,  ^tc>wn  derk)  and  chief  bui^gesses  are  to  make 
bytf4i%tt;  ^but  fines  (or  bretKsh  of  the  bye-laws  are  to  be 
imi^bs^'^by^'tht -mayor,  town  clerk,  chirf  biu^eiiW8» 
h&Qg^i^^MM^j^Md  tbecoaundn  oooncil  of  theboroag^ 
So  that  when  it  was  intended  to  give  to  the  twelve  any 
pk|»dr  'dbtinctilftdDt  tbat  given  to  the  other  chief  faur- 
geMtei^^lar^  ihentioned  by  name.  Bat  in  the  clause 
gimig'tli^  r^f  of  electton,.  the  thirty-six  are  treated,  not 
artwe  bddf^  odmposed  ofi  twdve  and  twenty-^fourf  bat  as 
oci#efitifeibbdy.  Thifr  dase»  theeebrcy  difiers  from  all 
thoie  wliere'ithae  bem  hdd  mecessary  t)iat  there  shonld 
be:A?mqonij!ofeaph  integral  body  pccseol^Attheeiectioa 
ofoDayiiPfSiieGaQse  in  those  cases :tliefikuie  ofilhi^cbar- 

(a)  3  B.  4"  C.  762.  (h)  2  Ld,  Baym,  1029. 

K  k  4  ters 


m*  CASES  IK  MICHAELMAS  TERM 


IS87«       ttf»  gfviog  th^  right  of  dbdb&y.  contained  a  diatintt  re- 
^^  eapitulaUon  by  oame  of  the  di£Eerent  cosapoDeiit  parts 

^«B*itf  of  which  the  common  council  or  elective  body  wib  to 
.  consist^  and  required  every  one  of  thofe  oompooent 
parts  to  be  present  at  the  election.  In-  Bnf  ▼. 
Bdhinger  (a)  the  mayor  and  common  dark  fer  the 
time  bein£^  a^ad  the  common  couneU  for  the  4ime 
bein^  or  the  migor  part  of  them»  were  lo  elect  the 
m&yon  In  Rew  v.  Miller  {b)  the  election  waiS' to  <  be  by 
Ae  mayor)  his  brethren,  and  the  company  of  forty^eight 
Tlie  company  of  forty«^ight  were  a  distinct  intt^gral 
part»  and  of  that  part  only  three  weora  pvesaat  at  the 
election.  In  Rex  v.  Bower  {f)  the  charier  directed  (bat 
there  should  be  divers  men  who  ahoold  be  ^aldemfeOy 
two  bailiffiy  and  twenty-four  other  men  who  should  be 
chief  and  principal  burgesses.  The  mi^or  and  aldnr- 
meUy  or  the  greater  part  of  thenii  were  to  ehoose  four  of 
the  burgesses,  and  the  mayor,  aldermen,  bailifi,  ^pnx^ 
cipal  burgesses,  or  the  greater  part  of  them  isa  oon^- 
stituted,  were  to  choose  one  to  be  mayor.  So  that  in  the 
elause  giving  the  right  of  electiixi  there  was  a  distinct 
enumeration  of  all  the  component  parta  of  the  edmmon 
council.  There  could  be  no  doubt  that  etch  of  those 
component  parts  formed  a  distinct  intq^  patrt  of  the 

corporation.  .r 

«  ...■',. 

•  Campbell^  ErMne^  and  Parkey  contrik*  There  are  in 
this  corporation  two  distinct  bodies,  the  twelve  burgesses 
counsellors,  and  the  twenty-four  chief  burgesses.  The 
functions  of  the  twelve  burgesses  counsellors  are  the 

(«)  4  T.  R,  8ia  (6)  6  r.  R.  268.  (c)  \  B.^C  492. 

functions 
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iimctiom  of  aldeitiiei»;  fer^tbejr  kw  iht  ptTMms  from  1827. 
wbom*  the  mayor  Imd  the  justicei;  «td  to  be  elected. 
They,  together  with  the  mayor  dtid  town  derk^  form  die 
ooort  of  record  for  the  recovery  of  debts  within  the 
bcmagh)  as  well  as  the  eoorf  of  quarter  sessions.  The 
duuter-of  Jb<^  I.5  which  recites  that  &e  borough  i^  an 
addent  borough,  and  that  the  mayor  and  bdi^gesses  pos- 
sessed many  liberties  and  franchises  by  prescrfptioa,  re- 
fers to '  the  thirty>-firix  chief  bargesses  as  a  body  alttody 
axisth^r  twelve-  of  that  body  being  then  called  diief 
bngessea  cdmisellors,  and  t^v^enty-fonr  diief  burgesses 
only.  'And  by  die  clause  ^vingthe  right  of  election, 
the-  miqro^,  town  derk,  and  thirty-six  burgesses  are  to 
dmoUe  one  of  the  twelve  chief  burgesses  counsellor^  to 
b^  maybr.  This  shews  that  at  that  time  there  were 
tbifty^ix  common  councilmen,  twelve  of  them  being 
CBUed '  ehief  boi^sses  counselors,  and  the  residue 
oily  <Aief  bargesses:  they  are  recognised  as  two  dis- 
tiod-'bodies,  each  of  them  forming  An  integral  part 
of'Vbe  corporation.  Then  tiie  charter  of  King  Charles 
tfair  First  provides,  that  the  mayor  and  the  recorder 
for  the  time  being,  and  in  his  absence  his  deputy,  and 
thd  chief  burgesses,  being  the  common  council  of  the 
borough  for  the  time-  being,  (of  which  chief  burgesses, 
some  were  distinguished  by  the  name  of  chief  bargesses 
counsellors  of  the  borough,)  should  choose  one  of  the 
said  chief  burgesses  counsellors  of  the  borough  to  be 
m8]K>r.  Now,  that  is  exactly  the  same  thing,  as  if  the 
power  to  elect  had  been  given  to  the  mayor  and  the  twelve 
chief  burgesses  counsellors,  and  the  chief  burgesses;  and 
if  that  had  been  so,  then  the  cases  of  Rex  v.  Miller  (a), 

(«)  6  T.  R.  268. 

Bex 
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1827.       Bex  v.  £auKr(«)^  ^.fiia^Ti  iteoMisrtr(6)|.are  decinTe^ 
""""""       that  in  order  to  make  aiffood  eleed^jjou  tlwre  mtuttbe 

TbeKnra  ®  ' 

agakui  preseDi  a  majoriQr  of  the  tvralve  and  a  tujovitycf  tbe 
twenty-ibar.  The  charter  tayBf  that  the  coonQoa  >e6ui«l 
shall  C0I1M9I  of  the  mayor  and  the  Tccorder,  •aod-tiie 
chief  boTgessesy  the  twelve  and  ^the  twimUByJust^^ami 
that  the  right  of  electkm  ahaU  be  Athe- common) toooeitf 
or  the  greater  part;  or,  fai  «tber  wotds^  itai^  (hatllM 
right-'of  elecdon  is  to  be  in  die  thtrty^BULchiefibm^geBses^ 
bottbat  the  body  of  thirty-stx  arecoa^rit  nted»f  Ae  tmebe 
aad'twenty-fonr.  IHobvg/d'J*  if  die^ohiMrter  liad:»jaid 
that  die  twelve  and  twcnlyiionr)^  or  the  grerttrj|Mnrt^ 
them,  wane  to  elect,  then  the  constrtiodan  ^would'  be^ 
that,  to  make  a  good  election,  there  maet  be  poesent  die 
greater  part  of  the  twelve-  and  the  greater fiart'  of  the 
twta^-ftnir ;  but  it  only  says  that  the  ihirty^Ktorlfaa 
greater  part  of  them  shall  elect;  that -must -mean  the 
gneater  part  of  the  thirty*«ixO  Bat  th^=  charter  afttrw 
wards  goes  on  to  shew  how  the  thirty«six  are  eoastH 
tilted,  viz.  of  the  twelve  and  twenty-^JENtr.  It  is  the  same 
in  effect  as  if  it  had  said  the  twdve  burgesses  ooiinsdUon 
and  the  twenty-four  chief  burgesses,  mafckig  thir^-six,  or 
the  major  part  of  them.  Now  it  is  dear  that  the  free 
boigesses  are  to  be  elected  in  the  same  manner  as  the 
mqror ;  for  the  charter  provides,  that  the  majtor  and 
recorder,  and  in  his  absepce  his  deputy,  and  the  chief 
bsrgesses  of  the  common  council  for  the  time  being,  or 
the  greater  part  of  tbem,  should  nominate  and  choose 
all  and  all  manner  of  officers,  &c.  to  serve  in  the 
borough,  and  also  all  and  singular  free  bui^esses  of  the 
borough. 

(a)  IB.  4:  a  495.  (6)  iB.iC  609. 

Batlxt 
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Bimnr  Jj  ^>  if  lb*  firotk  discUteed  ia  ^e  dffidaviu  1 887. 
niflMkionyt'iedsombfe  doubt  in  louo.  miiid%  we  would  ,^ 
mdbe  4m»  imlr  iibsoliitis:;  but  if,  cd  GwefhUy  •oonsideriag  <v>iiu« 
tamei'S&cta^Mmo^  doobt.  whatever  is  produced  in  our 
aiiiid4>r»e,Qitgbt:0(A;tot  make  .the  lule  abnlnte;  Sar 
ihaiioCiiocBaaftyviiilLkBv^lfae  e£bet  of  occasioDtng  gfleat 
ev^aooetQiaU'the  paDtica.  'Tby&affidaTka  are  silent  qu  the 
sulyeotiof  ,wBagei  and  tbe  omoscl  in  support  of  tb&  mle 
h^sna^iediciitunalir  on:  the  oaastrudkn  of.  ihe  diarteri. 
TSaijgetmi$\ijA»kiiByiibat  when  a  charter  givea  a>  right 
ofiekdioii  -tDipeosoofl^  describiDg  them  by  their  ^cor- 
pieateMJiayactq^  be  mayors  aldemeny  and  capital  bur- 
g^sdes^icfrBfy 'member  whocDmeaiwithin  that  description 
nm^JBoiioiir  id,  of  At  least. be  present  at  the  election; 
aedjifaemjjQfiust  be  a  majority  of  each  definite  body* 
a%ilfi>sanstancc^  if  the  right  of  election  be  in  the  mayoTy 
ayk«c%:  and  capital  bnigesses,  there  must  be  a  ma* 
jodsjii^of  >ilbe  aldermen  and  a  roqori^  of  the*  capital 
biivgaaaea^  /  But  the  necessity  of  the  concurrence  of  a 
m^orityiof  edch  integral  part  depends  entirely  on  the 
lai^gttBge  by.  which  the  right  of  election  is  granted.  The 
case,  of  ifear  v.  Ho!^  {b)  ehewa  that  a  charter  may  be 
wsnrdediao  as  not  to  require  the  concurrence  of  a  ma- 
jodfly^i  In  Best  v.  Miller  (c)^  Bex  ▼•  Bellringer  {d)^  and 
Hee  vi  Bener{e)9  the  rij^t  of  election  was  given  sped* 
fically  to  the  different  component  parts  of  the  corporate 
body^    In  tfaje  ease  there  is  no  eridenee  of  any  nssge 


■It'" » 


1         "       '      ■ 

(a)  liord  Tenierden  C.  X  during  tbe  aigUment  was  sitting  tt  Nisi 

(6)  6  T.  R,  43a  (c)  6  T.  R.  868. 

(</)  4  T.  ft.  8ia  (e)   \  B.^C.  492. 

before 


508  CASES  IN  MICHAELMAS  TERM 

18f7.  befera  the  time  whan  the  duutcr  was  gnatedi  and  al- 
^^  though  the  oorporation  may  be  a  eorporatioo  by  pre* 

^sdbMT  soriptkm^  and  although  it  may  be  coUeded  fixnn  the 
eharter  granted  by  King  James  the  Firsts  that  before 
Aat  time  there  had  been  thirty-six  persops^  capital  bur- 
geaseay  of  whom  twelve  were  comisellorsy  yet  it  doea  not 
thereby  appear  for  what  pmed  of  time  they  had'Cauated, 
or  what  their  respective  rights  were.  Now  the  laBgoage 
of  this  charter  will  shew,  whedier  it  was  intended  there 
should  be  a  concurrence  of  a  majority  «f  the  twelve  bur- 
gesses counsellors,  and  a  majority  of  the  tWenty-four 
drief  burgesses.  If  tibat  were  intended^  the  iengaage 
used  IB  the  charter  should  have  been,  thai  the  election 
should  be  by  the  mayor,  the  town  clerk,  the  twelve  bur- 
goscs  counsdlor%  and  the  twenty^fbur  capital  bur* 
gesses.  That  is  the  language  used  in  the  charter, 
when  it  gives  the  power  to  impose  fines.  Bat  the  lain 
goage  of  the  daose  of  the  charter  giving  the  right  of 
decting  the  mayor  is,  **  that  the  mayor  and  oommon 
dark,  called  the  town  clerk  (^  the  borough,  together 
with  iUrty  and  six  burgesses  of  the  same  borough,  beii^ 
the  common  councU  of  the  same  borough  for  the  time 
being,  or  the  greater  part  of  them,  shall  from  time  to 
time  and  at  all  times  have  power  of  electing  the  mayor." 
The  right  is  therefore  given  to  tlie  thirty-^ix,  as  if  there 
wtte  at  that  time  a  known  body  consisting  of  that  num- 
ber ;  and  no  distinction  is  made  between  any  of  the 
component  parts  of  that  body.  In  all  the  cases  where 
the  presence  of  every  integral  part  of  a  corporation  has 
been  held  to  be  necessary,  the  different  component  parts 
of  the  oorporation  have  been  specifically  mentioned. 
The  charter  then  provides  for  the  election  of  other 

officers, 
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officersf  and  sajrs,  <<  that  the  Biayor  land  town  clerk  of       1827. 
the  borough,  and  tbirtyHslx  chief  burgenes  of  the  aama  ^ 

borough,  or  the  greater  part  of  thetUf  ftom  thencelartli  agamat 
for  ever  shall  hate  the  election  of  all  offioers.^'  The 
right  of  electing  officers  is  given,  therefore^  not  to  the 
twd^  and  Iweaty^fouiv  but  to  the  mayor  and  to  the 
tfairty-^Xy  no  distinction  being  made  between  the  in** 
dividndis  of  whom  the  thir^Hiix  are  composed*  There 
are  in  this  dbarter  two  chnises  bjr^which  a  power  of  im* 
poeing  fines  ia  granted,  and  the  langaage  of  thoee  daiisea 
is  Tery  difierrat  from  that  used  in  the  dauses  giwg  the 
right  of  eleoCion.  One  of  those  clauses  gives  the  mayor 
and  diief  burgesses,  being  oounsellors,  and  the  common 
coimcil,  or  the  mi^or  part  of  th«n,  the  power  of  imposr 
ing  a  reasonable  fine  upon  any  person  refusing  to  take 
an  office.  The  other  gives  the  mayor,  town  derk,  and 
chief  bmrgesses,  beiitg  eouMsdlorSj  and  the  common  coun* 
cil,  the  power  of  imposing  penalties  upon  all  ofibiders 
against  bye-laws.  In  these  two  clauses  the  twelve  bm^ 
gesses  counsdlors  and  the  twenty-foor, chief  burgesses 
are  treated  as  twodistinct  bodies.  It  is  essential,  therefore^ 
that  a  majority  of  each  of  idiose  bodies  should  be  present 
at  any  meeting  where*  a  fine  is  to  be  imposed.  But  in 
the  daose  giving  the  right  of  electing  the  mayor,  officers, 
or  free  burgesses,  the  thirty^ix  cduef  burgesses  are 
treated  as  one  aggregate  body,  and  therefore  it  is  suffi<- 
cient,  that  at  any  such  election  a  majority  of  that  body 
should  be  present.  The  language  used  in  the  charter 
of  King  Charles  the  Second  requires  a  similar  con* 
struction.  It  states,  that  there  w^ne  at  that  time  in  the 
corpcMration  a  body  of  thirty-six;  that  the  tbirty-eix 
consisted  of  twelve  who  were  counsellors,  and  twen^* 
four  who  were  not.     That  bdng  the  case,  if  it  had  been 

intended 
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1887«  intended  <lhct  at  tlui  •d«6tfotl  of'dflMi^'  tlfliMI'^aiMMd  be 
a  oonctfit^tibe  df  die  ddMte  body  dftw^v^*  tfril  ^Ae 
definite  body  df  tirehty-fiHin  the  IflAgHagi^^Whiidbf'InMild 
obviously  hivve  been  -oned  woaM  hat^e  'beel^,  'that'  Ae 
right  of  eleotioii  ^oald  be  in  the  xnafjrorattd^in  ike 
couatellor^  and  in  the  remdne  of  the  capilal'bWgeMes 
of  the  ^md  boroagh.  Btft  the  -  langtiage'  aetMliy  iMd 
is,  **  that  the  mayor,  the  recotder,  tft  In'  Ing'^ldMenoe 
Ae'depaty^  and  the  chief  bafgeM0s^'  bliil)||;''t)Mef^Mllttt^ 
coonelt  of  the  same  boit>iigh  fbr  Ae  tilM'l^^fW^'^ip^^^ 
chief  batgesses  some  are  called,  of  knomy,  '>6ih'flS!i&- 
gnUsed  by  the  name  or  dietineti^n  of  c%ltePtoi^^4fab8» 
ceitnseUorB  of  the  borough  aforesaid,  dr^Aegrddf^tiart 
of  tiiem,  at  all  times  hereafter,  shall  have '  ji^er^ted 
aodiority  to  choose,  nominate,  and  appdint  iM^  tf^eet 
man  of  the  aforesaid  diief  barge^sei^'  and-eewfaa<Mt»s 
of  the  borough  aforesaid  to  be  mayor  r^  and'-ARsH  it 
afterwards  provides,  *^  that  the  mayor  and  recorder  for 
die  time  being  (and  in  his  absence  his  d^aQf),"  mtf  the 
aforesaid  diief  buigesses  of  the  common  eoimDil  oTtha 
borough  for  the  time  being,  or  the  gnealer  part  of  tHem, 
from  henceforth  shall  have  the  power  of  mominatblg 
and  appointing  other  officers.''  Here  again  tbeaaiae 
language  occurs,  and  no  distinction  is  made  betwc^tofhe 
twelve  and  twenty-four;  but  the  right  of  election  is  gi^t^ 
to  the  whole  collective  body  of  chief  burgesses  as  a  itesds^ 
and  no  distinction  is  made  between  the  diflbrent  daasiBS 
of  which  that  body  consists.  In  the  case  of  the  King 
V.  DesDtmshire  (a),  the  point  did  not  of  necessity  arisen  but 
it  did  arise  incidentally*  In  that  case,  upon  the  deadi 
of  a  capital  burgess,  the  right  of  electing  another  was 

(a)  1  B.4:C.eo9, 

ir 
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in  the  capital  burgefeses  at  that  time  mirvi^ng  and  re-  1827. 
mainio^  or  the  greater  part  of  the  Bame.  Of  the  capital 
burgesses  fi)ur  were  aldermeo.  The  charter  required  jsanat 
that  two  aldermen  should  be  present  at  the  election  of 
all  aflScers.  There  were  not  two  aldermen  present  at 
the  ekfption  of  the  defendant  as  a  capital  burgefs^  It 
was  contended^  that  the  presence  of  two  aktennen  was 
necessary,  because  capital  burgecsea  came  within  the 
meaiiiiig  oC  the  word  .officers ;  but  it  was  never  suggested 
that  the  conciurreqce  of  three  aldermen  was  neeeaaarjr. 
For:these  reasons  I  am  of  opinion  that  the  construction 
of  tbis;<cbarter  does  Aot  adialt  of  any  reasonable  degree 
of  doubt,  so  as  to  warrant  xui'm  mddng  this  rule  abso- 
hife*.  As  to  the  other  pointy  the  rule  may  be  enlaiged, 
as^the  paarties  have  been  again  dected^  in  order  to  enable 
them  ibrmally  to  disclaim,  in  case  any  quo  warranto 
inioriaation  be  filed  against  them* 

HoLROTB  J.  This  is  a  v^  plain  case.  If  there 
wefe  any  reasonable  doubt,  we  should  be  bound  to 
make  the  rule  absolute*  But  there  appears  to  me  to  be 
none  whatever.  The  question,  which  b  as  to  the  power 
of  electing  the  chief  burgesses,  turns  entirely  upon  the 
construction  of  the  charter,  independent  of  any  usage. 
By  the  charter  of  Charles  the  First  the  election  of  the 
chief  burgesses  is  to  be  by  ^*  the  mayor  and  recorder  of 
the  borough  for  the  time  being  (and  in  his  absence  his 
deputy),  and  the  aforesaid  chief  burgesses  (they  being 
thirty-«ix)  c£  the  common  council  of  the  same  borough 
for  the  time  being,  or  the  greater  part  of  them/'  It  is 
inttsted  that  the  common  council  consists  of  two  elassies 
of  persons,  viz.  of  twelve  burgesses  counsellors,  and 

the 
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18S7*  the  remaining  chief  bargesses,  and  that  a  roajori^  of 
each  of  these  bodies  ought  to  have  concurred  in  the 
election.  But  it  seems  to  me  that  the  charter  does  not 
require  a  majority  of  each  of  these  bodies^  and  that 
every  word  of  the  charter  is  satisfied  by  holding  it  to 
be  sufficient  that,  besides  the  mayor  and  recorder,  there 
should  be  present  a  majority  of  the  thir^-six  chief  bur* 
gesses,  because  the  power  of  election  is  given  to  them, 
or  the  major  part  of  them.  If  the  power  of  election  had 
been  given  to  the  twelve  burgesses  counsellors  and  to  the 
twenty-four  remaining  chief  burgesses,  then  it  would 
have  been  requisite  that  there  should  be  a  majority  of 
each  body.  In  the  other  clauses  of  the  charter  which 
give  the  power  of  imposing  fines,  the  chief  burgesses 
counsellors  are  mentioned  by  name.  For  these  reasons 
I  think  that  the  rule  must  be  discharged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  In  most 
charters  there  is  a  distinct  declaration  that  there  shall 
be  one  mayor,  a  definite  number  of  aldermen  or  capital 
burgesses,  and  some  definite  number  of  persons  to  com- 
pose the  common  council  In  such  cases  the  charter 
recognizes  the  existence  of  all  these  as  separate  and  dis- 
tinct bodies.  But  the  charters  in  this  case  do  not 
recognise  the  twelve  burgesses  counsellors  as  a  body 
distinct  from  the  chief  burgesses.  It  seems  firom  the 
recital  in  the  charter  of  James  the  First,  that  this  is 
a  corporation  by  prescription.  The  charter  does  not 
point  out  specifically  whether  the  twelve  burgesses  coun- 
sellors and  the  remaining  chief  burgesses  are  to  be  con- 
sidered as  separate  existing  bodies,  or  as  composing 
one  class,  which  is  generally  called  the  common  council. 

It 
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It  might  have  been  shewn  by  affidavit  what  the  usage  of  1837* 
the  borough  had  been  prior  to  the  granting  of  the 
charter  of  James  the  First,  and  if  the  practice  had  been  jv<^^ 
to  require  at  corporate  meetings  the  attendance  of  a 
majori^  of  the  twelve  chief  burgesses  counsellors, 
that  would  have  been  a  recognition  of  the  twelve  as  a 
distinct  and  separate  body.  But  as  there  is  no  affi- 
davit of  any  usage,  we  must  form  our  opinion  on 
the  charters  alone.  There  is  a  distinction  between 
the  charter  of  James  the  First  and  that  of  Charles 
the  First.  Each  of  them,  with  respect  to  the  election 
of  mayor,  speaks  of  thirty  and  six  chief  burgesses 
being  the  common  council  of  the  borough.  The  words 
of  the  charter  of  James  are,  ^^  that,  the  mayor  and 
town  clerk,  together  with  thirty  and  six  burgesses  of  the 
borough,  being  the  common  council  of  the  borough  for 
the  time  being,  or  the  greater  part  of  them,  shall  have 
the  power  of  choosing  one  honest  and  discreet  man  of 
the  number  of  twelve  chief  burgesses  counsellors  of  the 
borough,  who  shall  be  maj'or."  The  language  of  the 
charter  of  Charles  is,  "  that  the  mayor  and  the  re- 
corder (who  is  substituted  for  the  town  clerk),  and  in 
the  absence  of  the  recorder,  his  deputy,  and  the  chief 
burgesses,  being  the  common  council  of  the  borough 
for  the  time  being  (of  which  chief  burgesses  some  are 
called  or  known  by  the  name  of  chief  burgesses  coun- 
sellors of  the  borough  aforesaid),  or  the  greater  part 
of  them,  shall  have  power  to  assemble  and  choose  one 
honest  and  discreet  man  of  the  aforesaid  chief  burgesses 
and  counsellors  of  the  borough  aforesaid,  to  be  mayor." 
There  might  be  some  ambiguity,  if  the  charter  of  Charles 
had  stood  alone,  because  it  says,  *'  of  which  chief  bur- 
gesses some  are  known  by  the  name  of  chief  burgesses 
counsellors."  The  prior  charter  of  JameSj  however, 
\%u  VII.  L 1  (which 
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(which  may  be  supposed  to  refer  to  the  ancient  usage  of 
the  borough)  only  says,  that  they  are  to  choose  one 
honest  and  discreet  man  of  the  number  of  twelve  chief 
burgesses  counsellors.  The  charter  of  Charles  the  First 
goes  further  to  recognize  the  twelve  burgesses  counsellors 
as  an  integral  part  of  the  corporation  than  that  of  James  ; 
bttt  the  charter  of  James  not  having  named  the  burgesses 
counsellors  as  an  integral  part  of  the  corporation,  the 
words  above  cited  from  the  charter  of  King  Charles  are 
not)  in  my  opinion,  sufficient  to  make  them  an  integral 
part.  Nor  can  it  be  collected  from  any  other  parts  of 
this  charter,  that  the  thirty-six  persons  constituting  the 
common  council  were  intended  to  be  divided  into  two 
dbtinct  integral  bodies,  so  as  to  make  the  attendance  of 
a  majority  of  each  necessary,  in  order  to  constitute  a 
good  corporate  meeting. 

Rule  discharged. 


THtndaff, 
Nov,  27. 


The  King  against  The  Bridgewater  and 
Taunton  Canal  Company. 


Where  a  high 
eonitable  pre. 
■ento  persons 
for  m  nuisance 
in  a  highway,  be 
murt  go  before 
the  grand  jurj 
and  give  his 
evidence  on 
oath. 


JO  HOOPER,  high  constable  of  the  hundred  of  Whii- 
ley,  in  the  county  of  Somerset,  attended  at  the 
quarter  sessions  for  that  county,  and  being  sworn  to  pre- 
sent all  offences  within  his  hundred,  and  being  interro- 
gated by  the  court  whether  he  knew  of  any  nuisance 
to  persons  or  any  highways  out  of  repair  within  his 
hundred,  answered,  that  he  intended  to  present  the  de- 
fendants for  a  nuisance.  He  was  then  directed  to  go  to 
the  indictment  office  (a  room  under  the  same  roof  with 
the  court),  and  give  his  instructions.  He  there  signed 
the  following  presentment  in  writing  upon  paper :  -^  <*  I 

present 
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present  die  Company  of  Proprietors  of  the  Bridgewaier       18S7. 
and  Taunton  Canal  Navigation  for  a  nnisance,  in  erect- 

The  Kmo 

ing  a  certain  8wing*bridge  over  and  across  a  commoni       ag^tmu 
highway  leading  from,"  &c.  &c.    The  clerk  of  the  in*     wArimand* 
dictments  (who  was  employed  by  the  clerk  of  the  peace)     cuwl  Co. 
turned  the  presentment  into  the  itxm  of  an  indictment,, 
beginning  with  the  words,  ^^  The  jurors  of  our  lord  the 
king."    The  indictment,  and  the  constable's  present* 
ment  on  paper,  were  then  filed  by  the  derk  of  the  peace, 
together  with  the  other  indictments  found  at  that  se»» 
sions;  but  the  constable  of  the  hundred  never  went  be- 
fore the  grand  jury,  or  gave  any  evidence;  nor  was  the 
presentment  ever  submitted  to  the  consideration  of  the 
grand  jury.  The  affidavits  stated  that  this  was  the  usual' 
practice  as  to  presentments  by  the  high  constable  at  the 
court  of  quarter  sessions  for  the  county  of  Somerset^  and 
that  the  same  practice  had  prevailed  on  the  western 
circuit  for  forty  years.     A  rule  nisi  had  been  obtained 
for  quashing  this  presentment,  against  which 

Refers  now  shewed  cause.  The  ancient  practice  was 
for  the  constable  to  present  all  offences  within  his  know- 
ledge, which  concerned  the  peace,  at  the  leet  or  toum ; 
and  such  presentment  was  then  acted  upon  without 
being  sanctioned  by  a  grand  jury.  The  jurisdiction 
which  the  toum  had  over  such  offences  was  by  the 
statute  1  Ed.  4.  c.  2.  transferred  to  the  quarter  sessions. 
It  still  continued  to  be  the  duty  of  the  constable  to  pre* 
sent  such  offences  at  the  sessions,  and  there,  his  presents 
ment,  like  that  of  a  justice,  was  considered  equivalent 
to  an  indictment  found  by  a  grand  jury.  Lambard^s 
Eirenarchny  p.  508.,  shews  that  the  presentment  of  a 
justice  upon  his  own  knowledge,  of  ofiences-  against 
certain  statutes  there  mentioned,  hath  the  force  of  a  pre- 

L  1  2  sentment 
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1827.       sentment  of  twelve  men ;  and  the  same  learned  anthor 
"■"""^       afterwards  says,  **  Of  some  such  like  strength  also  (as 

TbeKmo  •'^  °  ,^ 

agoinst        I  think)  is  the  presentment  of  constables  concerning 

Tb6  BmiKiB* 

wATiftsnd  sundry  points  contained  in  the  statute  of  Winchester^ 
Cwud  Co.  IS  Edw.  1,"  In  FitzherberCs  Justice  of  the  Peace,  p.  125., 
under  the  head  of  '^  Where  a  presentment  or  certificate 
made  by  a  justice  or  by  other  persons  to  sessions  shall 
be  like  a  presentment  found  by  the  verdict  of  twelve 
men,''  it  is  laid  down,  '^  that  the  presentment  at  the 
sessions  by  justices  of  the  peace  upon  their  knowledge 
of  such  a  highway  being  out  of  repair,  is  like  the  pre- 
sentment of  twelve  men,  upon  which  the  justices  may 
pass  a  fine."  Now  a  high  constable  presents  on  his 
own  knowledge ;  he  is  not  bound,  on  the  information  of 
others,  to  present  a  highway  out  of  repair.  Anon. 
1  Vent*  SS7. ;  and  being,  like  a  justice,  a  person  clothed 
with  public  authority,  his  presentment  is  equivalent  to  a 
presentment  found  by  the  verdict  of  twelve  men. 

Lord  Tenterden  C.  J.  The  instrument  prepared 
by  the  officer  employed  by  the  clerk  of  the  peace,  pur- 
ports, on  the  face  of  it,  to  be  an  indictment  found  by  a 
jury  ;  but  the  subject  matter  of  the  charge  contained  in 
the  instrument,  in  fact,  never  was  submitted  to  the  con- 
sideration of  any  jury.  To  warrant  such  a  proceeding, 
the  high  constable  ought  to  have  gone  before  the  jury 
and  given  his  evidence  on  oath.  The  presentment  of  a 
justice  on  his  own  knowledge  has,  by  statute,  in  some 
cases,  the  force  of  a  presentment  by  a  grand  jury ;  and 
those  are  the  cases  referred  to  in  Lambard  and  Fitzher- 
bert.  It  is  not  suggested  that  the  proceeding  in  this 
instance  ^s  warranted  by  any  statutes  It  is  clearly 
bad. .  The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 
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Fletcher  against  John  Heath  and  Others,     xueutay. 


nPROVER  for  twenty  bales  of  silk,  and  twenty  war-  Where  a  bio- 
rants  for  the  delivery  of  the  said  silk.     Plea,  not  cepted  biiu  for 
guilty.     At  the  trial  before  Lord  Tenterden  C.  J.,  at  iheaecuriiy  of" 
the  GmldhaU  sittings  after  Easter  term,  1826,  the  jury'j?;^^^"  *"* 
found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  '''^****.!^ 
of  this  Court  on  the  following  case :  pe«on  who  had 

^  notice  of  the 

In  Fehnuxry  1825  John  Billinge,  a  silk  broker,  pur-  agency,  but 

did  not  inform 

chased  for  the  plaintiff  twenty- four  bales  of  silk  lying  in  the  prii]cii>al  of 
the  warehouse  of  the  East  India  Company.     The  plain-  uon :  Held", 
tiff  paid  for  the  silks  when  due,  and  received  twenty*four  g  c ""c.  94.* 
warrants  for  the  delivery  of  them  in  the  usual  form.  ^id!j!^|**"**' 
On  the  7th  of  Jwn^  1825,  the  plaintiff  sent  the  twenty-  *f»n»f«'^  «»ch 

'  ''     right  as  be  had* 

four  warrants  to  Billingef  inclosed  in  a  letter,  of  which  ^^^^^  ^^  • 

right  to  be  in. 
the  following  is  a  copy :  demnified 

against  the  billa 

lAmdcn,  7th  June  1825,      ':^,'ti 
Uv.  John  BiUinge,  S^t^"" 

I  enclose  you  twenty-four  East  India  warrants  of  silk,  ffjf*^***  ***°^ 

•^  "^  bills,  was  en- 

with  a  statement  of  costs,  amounting  to  S761/.  IBs.  Td.  *»^ed  to  hare 

back  his  goods 

Upon  these  I  have  drawn  upon  you  two  bills,  15002.,  from  the 
1550/.  105.,  at  three  months  from   6tli  uistant,  which  out  paying  the 
please  to  accept,  to  stand  against  the  proceeds  of  said  ^iiich  they 

silk  when  sold.  w«  pledged. 

U.Fleteker. 

Billinge  accepted  the  two  bills  above  mentioned, 
amounting  in  the  whole  to  8050/.  IO5.,  and  returned 
them  to  the  plaintiff.  Billinge  could  not  sdl  any  of  thie 
silks  before  the  bills  became  due.  The  plaintiff  pro- 
mised to  provide  funds  to  pay  the  bills;  but  a  few  days 

LI  8  More 
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1827.        before  they  fell  due,  he  said  to  BiUinge  that  it  would  be 
"""■^        inconvenient  for  him  to  do  so,  and  proposed  that  BiUinge 

Flxtchxr 

afahiU  should  draw  bills  upon  him,  which  he  would  accept,  and 
that  Billifige  should  get  them  discounted,  and  pay  his  own 
acceptances.  In  consequence  of  this  proposal,  Billinge 
drew  upon  the  plaintiff  four  bills  of  exchange,  payable  to 
his  own  order,  one,  dated  3d  September  1825,  for  600/. 
at  two  months,  another,  of  the  same  date,  for  638/.  at 
three  months;  another,  dated  8th  September  1825,  for 
700^  at  three  months;  another,  dated  9th  September  1825, 
for  700/.  at  four  months,  amounting  in  the  aggregate  to 
2638/.  These  bills  were  accepted  by  the  plainti£^  and  de- 
livered to  BiUinge^  who  promised  to  get  them  discounted, 
and  to  take  up  his  own  acceptances.  On  the  5th  ofSep^ 
tember  he  discounted  the  bill  for  638/. ;  but  on  the  9th 
of  September,  when  his  aforesaid  acceptances  became 
duei  and  were  paid,  as  after  mentioned,  he  had  not  dis- 
counted any  of  the  others.  On  that  day  he  went  to  the 
counting-house  of  the  defendants,  shewed  them  the 
plaintiff's  letter  of  the  7th  oi  June,  and  asked  to  borrow 
3000/.  upon  the  security  of  the  warrants,  to  enable  him 
to  pay  his  said  acceptances  :  he  did  not  mention  to  the 
defendants  the  last- mentioned  bills  so  accepted  by  the 
plaintiff.  The  defendants  advanced  him  3000/.  on  the 
credit  of  the  warrants  which  he  left  with  them,  together 
with  the  aforesaid  letter  of  the  7th  of  June  1825.  This 
money  he  immediately  paid  into  his  bankers,  where  his 
acceptances  were  made  payable,  and  without  it  the 
bankers  had  not  funds  to  pay  them.  In  this  manner 
the  acceptances  were  paid  on  that  day.  When  Billinge 
borrowed  the  3000/.,  and  left  the  warrants  with  the 
defendants,  he  had  not  paid  any  of  his  acceptances. 
Billinge  had  no  authority  from  the  plaintiff  to  borrow 
the  said  sum  of  3000/.  from  the  defendants.    On  the 

26th 
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26th  September  J  BiUinge  carried  to  the  defendants  bills        1837. 

for  3366/.,  desiring  them  to  discount  these  bills  for  him,       

to  repay  themselves  the  30002.  they  had  advanced  to  <^omit 
him  and  interest,  and  to  pay  him  the  balance.  They 
did  so,  and  paid  him  a  balance  of  269/.  7^.  \d.  All  the 
bills  accepted  by  the  plaintiff  BiUinge  discomited,  and 
applied  the  proceeds  to  his  own  use,  but  carrying  the 
amount  to  the  plaintiff's  credit  in  their  account  current 
He  sold  one  bale  of  the  silk  on  the  12th  September^  and 
three  more  on  the  2d  November,  The  defendants  gave 
him  up  the  four  warrants,  and  have  retained  the  others 
in  their  possession.  Billinge  did  not  pay  the  proceeds 
of  the  four  bales  which  he  sold,  to  the  plaintifl^  but  he 
credited  his  account  with  the  amount.  The  plaintiff 
paid  all  the  bills  accepted  by  him  as  they  became  due. 
On  the  lOtli  of  October  1825,  BiUinge  drew  upon  the 
plaintiff  another  bill  of  exchange,  payable  to  his  own 
order,  for  400/.,  at  three  months,  which  was  also  ac- 
cepted by  the  plaintiff,  and  which  BiUinge  applied  to 
his  own  use.  A  third  set  of  bills  was  drawn  by  the 
plaintiff  on  BiUinge^  and  accepted  by  him ;  one  dated 
1st  December  1825,  for  700/.,  at  three  months;  another 
dated  8th  December  1825,  for  800/.,  at  three  months; 
another  dated  29th  December  1 825,  for  500/.,  at  three 
months  ;  and  another  dated  2d  January  1826,  for  600/.) 
at  three  months.  BiUinge  stopped  payment  on  the  17th 
January  1826,  and  a  commission  of  bankrupt  was  soon 
after  sued  out  against  him.  Till  then  the  plaintiff  knew 
nothing  of  BiUinge  having  borrowed  money  from  the 
defendants,  or  having  deposited  the  warrants  with  them* 
BiUinge  when  he  stopped  was  and  still  is  indebted  to 
the  plaintiff  in  the  sum  of  494/.  The  plaintiff  negotiated 
the  third  set  of  bills  accepted  by  BiUinge  i  but  be  took 
them  up  when  due,  and  they  have  been  no  charge  on 

L  1  4  BiHing^s 
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1827.       BiUing^s  ei^te.    SilUnge  was  not  indebted  to  the  de- 

^  fendants  when  he  deposited  the  warrants  with  them ;  but 

,ya^       he  was  indebted  to  them  when  he  stopped  payment,  to 

HKAXJi. 

the  amount  of  4000/.  and  upwards.  The  bills  for  3366/. 
d^ivered  by  BiUinge  to  the  defendants  on  the  26tb  Sep^ 
tember  produced  to  the  defendants  2327/.  Some  of  them 
were  .dishonoured,  and  remain  in  their  hands^  making  a 
deficit  of  1039/.,  besides  interest.  Beibre  the  commence- 
ment  of  the  action  the  warrants  were  demanded  on  behalf 
of  the  plainti£P  from  the  defendants,  who  .refused  to 
deliver  them  up,  claiming  a  lien,  upon  them  for  the 
balance  due  to  them  from  BiUinge.  The  question  for 
the  ^opinion  of  the  Court  was,  Whether  the  defendants 
had  any  and  what  lien  upon  the  warrants? 

.  Campbell  for  the  plaintiff.  The  warraqts  in  questioDy 
the  property  of  the  plaintiff,  were  pledged  without  his 
knowledge  or  authority  by  his  agent.  The  right  to  do 
so  depends  upon  the  6  G.  4<.  c.  94(.  s.  5.  (a)  The  que^tioo 
then  is.  Whether,  on  the  9th  ofSeptemberj  when  the  de- 
posit was  made  with  the  defendants,  the  agent  BUlinge 
had  any,  and  what,  lien  upon  the  warrants  ?  He  had 
come  under  acceptance  for  the  accommodation  of  the 
plaintiff  to  the  extent  of  3050/.  10^.,  and  in  order  to 
provide  funds  to  take  up  those  bills,  the  plaintiff  had 

(a)  By^hich  it  was  enacted,  **  That  it  shall  be  lawful  for  any  person, 
&c  to  aecepc  and  take  any  such  goods,  or  any  document  (for  the  delivery 
thereof)  in  deposit  or  ^iledge  from  any  &ctor  or  agent,  notwithstanding 
iuch  person  shall  haye  notice  that  the  person  making  such  dejpoait  or 
pledge  is  a  factor  or  agent.  But  in  that  case  such  person  shall  acquire  no 
further  or  other  right,  tttle,  or  interest  in  or  to  the  said  goods,  or  any  do- 
cument for  the  ^heliveiy  t^ifjrsQf,  tlwMi  was  povessed  or  might  have 'been 
enforced  by  the  factor  at  the  time  of  such  deposit  or  pledge  as  a  security ; 
but  sueh  pertta  shall  and  may  acquire^  possess,  and  enforce  such  right, 
title,  or  tnterett,  as  was  pow sied  and  night  have  been  enforced  by  Mcfa 
hc^  or  agent  at  the  time  of  such  deposit." 

accepted 
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accepted  others  which  Billinge  had  undertaken  to  get  1827. 
discounted.  At  the  time  of  the  pledge,  the  first  set  of  — "" 
bills  had  not  been  taken  up,  and  therefore  Billinge  had  mgamu 
not  disbursed  any  money  for  the  plainti£^  but  had 
merely  incurred  a  liability.  The  bills  accepted  by  the 
plaintiff  in  the  whole  amounted  to  2638/.,  leavbg  a  sum 
of  412/.  only  uncovered,  and  of  these  Billinge  had  dis- 
counted one  for  6S8/.  If  all  the  bills  were  to  be  placed 
to  the  plaintiff's  credit,  Billinge^  on  the  9th  of  Sep- 
tembeTj  could  have  no  lien  beyond  412/.,  or  if  he  gave 
credit  for  the  638/.  only,  that  would  leave  2412/.  in  his 
favour*  But  supposing  him  to  have  had  power  to 
transfer  to  the  defendants  a  lien  to  that  amount,  that 
was  discharged  on  the  26th  of  September  when  he  took  to 
them  bills  for  3366/.  to  be  discounted,  and  out  of  them 
they  repaid  themselves  the  3000/.  before  advanced,  and 
paid  Billinge  the  balance,  269/. ;  for  the  discount  of  a 
bill  is  a  sale  of  the  bill.  Thus  the  defendants,  in  fact, 
were  paid  the  whole  of  that  sum  by  taking  credit  for  it 
in  account  with  Billinge.  It  is  true,  that  some  of  these 
bills  were  dishonoured;  but  that  could  not  alter  the  case,  it 
merely  created  a  new  debt  from  Billinge  to  them.  Should 
it,  however,  be  held  that  the  lien  given  to  the  defendants 
on  the  9th  of  September  was  not  discharged  by  this 
transaction  on  the  26th,  still  it  was  afterwards  discharged 
by  what  took  place  between  the  plaintiff  and  Billinge. 
The  former  paid  all  the  bills  drawn  by  Billinge  upon 
him.  The  bills  afterwards  accepted  by  Billinge  never 
became  a  charge  upon  his  estate,  for  they  were  all  paid 
by  t]^  plaintiff,  and  he  was  a  creditor  of  Billinge  at  the 
time  of  bis  failure.  Billinge^  therefore,  could  have  no 
right  to  retain  these  warrants,  neither  have  these  de- 
fendants, for  they  having  taken  them  with  notice  of  the 
agency,  can  only  set  up  the  pawncnr's  rights^  and  the 

principal 
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1837.        principal  cannot  be  affected  by  the  state  of  the  account 
'  between  the  agent  and  the  pawnee.    At  common  law 

FirrcHca  ^  • 

^gainst  the  agent  having  a  lien,  Could  not  transfer  it,  Davbigny 
V.  Ducal  (a),  M^Combie  v.  Davies  (ft).  The  object  of  the 
recent  statute  was  merely  to  enable  him  to  do  that,  and 
now  the  pawnee  must  abide  the  result  of  the  account 
between  the  pawnor  and  his  principal.  If^  however, 
the  defendants  in  this  case  had  any  lien,  it  certainly  was 
not  to  the  extent  clahned,  and  the  refusal  to  give  up  the 
goods  untii  that  claim  had  been  satisfied  was  a  con- 
version, Boardman  y,  SiU  (c). 

Reader  contra.  In  that  case  the  defendant  did  not 
claim  any  lien,  but  asserted  a  right  to  retain  the  goods 
upon  a  different  ground,  and  Lord  EUenborough  said  he 
must  be  considered  as  having  waived  his  lien.  Here  the 
defendants  expressly  insisted  upon  their  lien,  and  their 
only  mistake  was  claiming  too  much.  The  amount  due  to 
them  is,  however,  unimportant:  nothing  was  tendered 
before  the  commencement  of  the  action,  and,  therefore, 
if  any  thing  be  due,  a  nonsuit  must  be  entered.  Upon 
the  statute  6  G.  4.  c.  94?.  s.  5.,  the  only  question  is,  What 
right  had  the  broker  at  the  time  of  the  pledge  ?  He  had 
accepted  bills  to  the  amount  of  3050/.,  and  even  if  the 
counter-acceptances  by  the  plaintiff  are  to  be  set  against 
that  sum,  412/.  remained  uncovered.  Nor  was  that  lien 
discharged  by  any  thing  that  took  place  between  Billinge 
and  the  defendants,  or  between  him  and  the  plaintiff. 
It  has  been  said  that  the  bills  discounted  by  the  de- 
fendants were  sold  to  them.  The  transaction  might, 
perhaps,  have  been  so  considered,  had  the  warrants 
been  delivered  up  or  the  bills  paid ;  but  the  former  were 

(a)  5  r.  B.  604.  (6)  7  Eati,  6,  (c)   1  Campb,  410. 

retained 
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retained  as  a  collateral  security,  and  upon  the  bills  diere        1827. 
was  a  deficit  of  10S9/.    Then  as  to  the  subsequent       

Flftchke 

dealings  between  the  plaintiff  and  Billinge.  At  the  time  affxinu 
of  the  pledge,  the  latter  had  accepted  bills  upon  the 
security  of  certain  warrants.  To  the  extent  of  those  ac- 
ceptances he  had  a  lien,  and  that  he  transferred  to  the 
defendants :  it  was  not  a  defeasible  but  an  absolute  lien, 
and  the  defendants  have  a  right  to  stand  in  the  same 
situation  as  the  broker  was  in  at  the  time  of  the  transfer, 
unless  the  specific  lien  then  acquired  has  been  paid  off. 
It  is  clear  that  it  never  has  been  paid  off,  and  that  the 
defendants  are  entitled  to  retain  the  warrants  either 
for  the  sum  of  1039/.  or  412/.  [Lord  Tenterden  C.  J. 
The  owner  of  goods  deposits  warrants  and  draws  a  bill, 
which  is  accepted :  the  acceptor  has  a  lien  while  the  bill 
is  running;  but  when  at  maturity  he  does  not  take  it  up, 
and  the  drawer  does  so,  what  becomes  of  the  lien  ?  If 
the  acceptor,  under  such  circumstances,  has  it  not,  how 
can  he,  before  the  bill  becomes  due,  transfer  an  absolute 
lien?]    At  all  events,  he  had  an  absolute  lien  for  412/. 

Cur.  adv.  vidt. 

Lord  Tenterden  C.J.  now  delivered  the  judgment 
of  the  Court. 

It  being  clear  that  the  defendants  in  this  case  could 
not,  by  the  common  law,  acquire  a  lien  upon  the  war- 
rants by  the  pledge  of  the  broker  Billinge^  the  question 
upon  the  argument  was,  Whether  he  had  acquired  such 
a  lien  under  the  provision  of  the  fifth  section  of  the  late 
statute  6  G.  4.  c.  94.?  By  the  plaintifPs  letter  of  the 
7th  of  June  1825,  which  was  communicated  to  the  de- 
fendants by  Billingey  at  the  time  of  depositing  the  war- 
rants with  them,  the  defendants  were  informed  that 
Billivge  held  those  documents  as  an  agent,  and,  there- 
fore, 
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1827.       forei  according  to  the  terms  of  the  statute,  they  conld 
'       ^       acquire  no  fiirther  or  other  right,  tWe,  or  interest  io 
^inti        them,  than  was  possessed  and  could  hare  been  enforced 
by  BHUnge  at  the  time  of  the  deposit,  that  is,  on  the  9th 
of  September.    And  we  are,  therefore,  to  see  what  right 
or  Interest  BilUnge  had  at  that  time.     In  the  month  of 
JuttCj  BiUinge  had  acquired  a  right  to  hold  these  war- 
r»ts  as  an  indemnity  againM  two  bUb  of  exchange  ac- 
cepted  by  himself  for  3050/.  105.,  which  feU  due  on  the 
9Ui  oi  September.    The  amount  of  the  bills  was  to  stand 
against  the  proceeds  of  the  silk  when  sold.     It  was  pro- 
bably expected  that  sales  would  be  made  so  as  to  meet 
these  bills ;  but  that  had  not  been  done :  and  the  plaintiff 
had  promised  to  find  funds  to  meet  them ;  but  this  be- 
coming inconvenient,  it  was  agreed  between  them  that 
BiUinge  should  draw  bills  upon  the  plaintiff,  diseoujUt 
them,  and  with  the  proceeds  discharge  his  own  accept- 
ances :  and  he  did,  in  fact,  before  the  deposit  with  the 
defendant,  draw,  and  the  plaintiff  accepted,  four  bills  to 
the  amount  of  2638/.,  and  he,  BiUinge^  might  then  have 
drawn  for  the  remaining  412/.  105.  if  he  had  thought 
proper,  as  he  soon  afterwards  did  for  400/.     The  right, 
therefore,  of  BiUinge  was  to  an  indemnity  against  bills  of 
exchange :  and  the  fact  that  a  still  further  acceptance  of 
bills  afterwards  took  place,  does  not  alter  the  nature  of  his 
right.  If  in  theresultof  the  transaction,  Billrttge  discharged 
the  bills  out  of  his  own  funds,  his  right  would  be  con- 
verted into  a  lien  for  money  actually  advanced,  and  the 
plaintiff  must  repay  tbe  money  to, have  the  warrants.    If 
in  the  result  of  the  transaction  the  bills  were  all  dis- 
charged by  the  plaintiff's  money,  or  by  the  sale  of  his 
goods,'  the  right  of  BiUinge  would  cease  and  become 
void,  and  the  plaintiff  become  entitled  to  die  possession 
of  the  warrants.    And  from  the  failure  of  BiUinge  this 

event 
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event  happened.  The  plaintiff  had  the  same  right  to  1827. 
receive  the  warrants  from  the  defendants  as  be  would  """"" 
have  had  to  receive  them  from  BiUinge,  or  Che  assignees  agamsi 
under  his  commission,  if  they  had  never  been  deposited 
with  the  defendants ;  the  right  of  the  defendants  bdng  at 
its  commencement,  and  throughout  the  whole  time  until 
the  close  of  the  transaction,  the  same  and  no  other  than 
the  right  of  BiUinge.  We  tjierefore  think  the  defiand* 
ants  bad  no  lien  on  the  warrants,  and  the  postea  is  to  be 
ddivered  to  the  plaintiff. 

Postea  to  the  plaintiff. 


Keat  and  Another  against  Goldstein  and       wedneidmf. 

Castles. 

A  BAILABLE  acUon  against  the  two  defendants  was  When  one  of 
entered  in  the  Mayor's  Court,  London,  on  the  25th  aDts,  in  m  pro- 
of April  1827,  upon  an  affidavit  of  debt  f<Mr  116/.     An  forei^aich- 
attachment  issued  thereon  upon  monies  and  goods  in  ^^^^?^^ 
the  hands  of  one  Thomas   Walter.      On  the  28th  of  of  London,  n~ 

moTci  it  by  ctr« 

August  a  certiorari  issued  to  remove  the  proceedings  tiorari,  he  mutt 

put  in  bail  in 

into  this  Court.     On  the  20th  of  September  a  rule  for  K.  B.  for  aU 
bail  was  served,  and  bail  was  put  in  for  Goldstein,  but  otherwise  a    ' 
not  for  Castles.     In  this  term  Camyn  obtained  a  rule  Jlriii  be  gnmted. 
nisi  for  quashing  the  certiorari,  and  issuing  a  procedendo 
upon  an  affidavit  setting  forth  the  &cts  above  mentioned; 
and  also,  that  by  the  practice  of  the  Mayor's  Court,  an 
attachment  against  two  persons  cannot  be  released  or 
dissolved  unless  bail  is  put  in  for  both. 

Goulbum  shewed  causey  and  contended  that  Galdjstein 
could  only  be  compelled  to  put\ia  b^il  for.  himself. 
That,  in  any  case  commenced,  in  this  Coiirt,^»'d^end- 

ant 
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1837.       ant  was  not  bound  to  put  in  bail  for  co-4efendant8; 
and  that,  when  a  cause  was  removed  by  certiorari  froni 


agaiMt  an  inferior  court,  the  pardes  were  here  only  bound  to 
do  that  which  would  have  been  incumbent  on  them  if 
the  suit  had  been  commenced  in  this  Court. 


Baylet  J.  Suppose  the  case  of  two  persons  being 
served  with  process  out  of  an  inferior  court;  one  of 
them  sues  out  a  writ  of  certiorari,  and  iqppears  in  the 
court  above  for  himself  alone.  The  case  is  certainly 
not  well  removed,  and  that  is  in  fact  the  very  case  before 
us.  There  is  no  hardship  in  this.  The  cause  was  com- 
menced in  the  court  below,  and  the  attempt  to  remove 
it  fails  because  both  the  defendants  are  not  before  this 
Court. 

Rule  absolute. 


Wedtutdny,  BaKER  OgainSt  AlLEN. 

Where  m  bill  of  T  N  this  case  an  affidavit  of  debt  was  made  at  the  bill 
tued  upon  an  of  Middlesex  office  before  the  proper  officer.     A  bill 

duly  sworn,  '  ^^  Middlesex  was  issued,  and  afterwards  a  latitat  into 
SloJJed  up'by  ^^^^9  whereupon  the  defendant  was  arrested  and  gave 
a  kUiat  into       b^;]^     ^^  ^gj^g  ^^p    ^f  ^j^e  affidavit  of  debt  sworn  at 

Surrey,  upon  *  ^ 

which  the  party  the  bill  of  Middlesex  office  was  filed  at  the  office  of  the 

was  arrested: 

Held,  that  the    signer  of  the  writs  before  the  latitat  issued,  but  no  other 

latitat  was  only 

a  continuance  affidavit  of  debt  was  made  before  that  officer.  Barstam 
process,  and  obtained  a  rule  nisi  for  delivering  up  the  bail-bond  to  be 
necessary  that  a  Cancelled,  OH  the  ground  that  an  affidavit  should  have 
ofdwl^hould  ^^^^  made  before  the  signer  of  the  writs  or  his  deputy, 
be  made.  ^he  Statute  12  G.  1 .  c.  29.  5.2.  requiring  that  before  any 

arrest  takes  place,  an  affidavit  of  debt  shall  be  made 

before 
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before  a  judge  or  commissioner  of  the  Court  out  of  18S7. 

which  the  process  issues,  or  before  the  officer  who  issues  — • 

^  '  Baker 

the  process  or  his  deputy.  against 


Hutchinson^  on  a  former  day  in  this  term,  shewed 
cause,  and  contended  that  the  latitat  was  merely  a  con- 
tinuance of  the  bill  of  Middlesex^  which  it  was  formerly 
necesiiary  to  issue  in  all  actions  by  bilL  He  relied  on 
DorviUe  v.  WhoomweU  (a\  and  Evans  v,  Bidgood  (6). 

BarstaWf  contra,  relied  upon  Datton  v.  Barnes  {c)j 
Boyd  V.  Durand  {d\  Anderson  v.  Hayman  {e). 

Cur,  adv.  vult. 

Lord  Tenterden  C.J.  It  appeared  in  this  case  that 
a  bill  of  Middlesex  had  issued  upon  an  affidavit  properly 
sworn  at  the  bill  of  Middlesex  office ;  and  that  that  pro- 
cess was  followed  up  by  a  latitat,  upon  which  the  de- 
fendant was  arrested.  A  copy  of  the  affidavit  so  sworn 
was  filed  with  the  signer  of  the  writs  before  the  latitat 
issued;  but  it  was  objected  that  there  ought  to  have 
been  another  affidavit  made  before  that  officer  or  his 
deputy.  We  think,  however,  that  the  latitat  was  only 
a  continuance  of  the  bill  of  Middlesex^  and  therefore 
the  statute  was  satisfied  by  the  affidavit  sworn  before  the 
officer  who  issued  the  first  process. 

Rule  discharged  {/). 

(a)  SBing.  59.  (6)  4  Bmg,  63. 

(c)  IM,^  S,  230.  {d)  Q  Taunton,  161. 

(«)  2B.  Moaret  192. 
(/)  Sec  Plummer  t.  Woodbwrne,  AB^^C.  625, 


Allm. 
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Wti^naday.  £x  parte  E.  HORSFALL. 

Ntmember  28th.  '^ 

An  attorney,       A    RULE  nUi  had  been  obtained  for  setting  aside  an 

upon  Feceivinc   jLjL 

the  amount  of  order  made  by  Bayley  J.,  and  which  had  afterwards 

bound  to  do-     been  made  a  rule  of  Court,  whereby  Lythgoe^  an  attorney 

cHrat!  not  only  ^  ^^  Court,  was  Ordered  to  deliver  up  the  drafts, 

ftcftebnlrilf^'  copies,  &C.  of  certain  deeds  then  in  hb  custody.     It 

tho'^d^^lnd    *PP®^^  ^^^  Lythgoe  had  been  employed  for  sereral 

^of^^  years  by  Mr.  HanfoU  as  an  attorney.     After  his  death, 

his  daughter,  J5.  HorffaU^  applied  to  hare  all  deeds, 

papers,  &c.  in  Lyihgo^^  possession  delivered  up^  and 

offered  to  pay  whatever  hill  was  due  to  him.    lAfthgoe 

delivered  up  all  the  deeds  and  original  documents,  but 

claimed  a  right  to  retain  the  drafts  and  copies,  which  his 

client  had  paid  for.     Upon  a  summons,  Bayley  J.  made 

an  order  upon  him  to  deliver  them  up.     That  order  was 

made  a  rule  of  Court,  and  in  this  term  a  rule  nisi  for 

setting  aside  that  rule  and  order  was  obtained. 

Joshua  Evans  was  now  heard  against  the  rule,  and  the 
SoUcitoT'General  in  support  of  it. 

Lord  Tenterden  C.  J.  It  may  be  convenient  in 
some  cases  to  leave  drafts  and  copies  of  deeds  or  other 
documents  in  the  hands  of  an  attorney ;  but  the  client  is 
the  proper  person  to  judge  of  that  He  who  pays  for 
the  drafts,  &c.  by  law  has  a  right  to  the  possession  of 
them.     The  rule  must  be  discharged. 

Rule  discharged. 
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GiBBiNs  and  Another,  Assignees  of  Aston,  a 
Bankrupt,  against  Phillipps  (tf > 

^ROVER  for  certain  goods  and  chattels  which  bad  Where  a  trader, 
been  the  property  of  the  bankrupt,  alleging  in  onie  drcumsunces, 
count  a  conversion  before  the  bankruptcy,  in  ^nothera  SI*of  wut^of 
x»nversion  after  the  bankruptcy.     Plea,  not  guilty.    At  J^J^J^,^  ^ 
the  trial  before  Liitledale  J.,  at  the  Staffbrishire  Sammer  T^***""  •  ^**^ 

•*'  that,  upon  a 

assises  1827,  it  appeared  that  the  action  was  brought  queitioii,  whe- 

^        ther  this  was  aa 

against  the  defendant,  as  late  sheriff  of  Siaffhrdsbiref^tO  act  of  bank- 
ruptcy within 
recover  certain  property  seized  by  him  under  a  fieri  the  6  a  4. 

^fiidas  issued  against  the  bankrupt  after  an  act  of  bank-  was  properly 
juptcy  bad  been  committed.    An  attempt  was  made  on  !f.ay.^iSiZ 
behalf  of  the  plaintiffs  to  prove  several  acts  of  bank-  '^^^f^J^ 
mptcy  prior  to  the  levy ;  but  the  only  one  which  it  is  2^u"  "^^ 
material  to  notice  was  a  billof  sale  of  his  household  bankruptcy, 
property,  which  the  bankrupt  gave  to  his  sisters,  for  the 
allied  consideration  of  700/.,  a  few  days  before  the  fi.  fa. 
in  question  issued.    It  appeared  that  he  was  indebted  to 
them  in  the  sum  of  530/.,  but  they  had  never  pressed  him 
for  payment,  and  the  bill  of  sale  was  voluntarily  given  b^ 
him,  with  a  remark  that  he  had  made  it  for  700/.,  as  they 
might  be  called  upon  to  pay  for  some  of  the  furniture 
which  had  been  recently  purchased ;  but  it  did  not  ap- 
pear that  {be  sbters  were  legally  Jiable  to  this  demand. 

(a)  The  Judges  of  this  court  sat,  as  on  former  occasions,  from  Friday 
ihe  30th  day  of  November  to  Saturday  the  15th  day  of  December  indiisiw. 
During  that  period,  this  and  the  following  cases  were  argued  and  de- 
terminiA. 

Vol.  VII.  M  m  There 
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18d7.        There  was  strong  evidence  to  shew  that  the  bankrupt  al 
_  this  time  knew  he  must  stop  payment     The  learned 

egamtf  Judge^  in  summing  up  the  case  to  the  jury,  observed, 
that  <<  by  the  6  6. 4.  c.  16.  s.S.  it  was  enacted,  <  That  if 
any  trader  shdil  make  any  fraudulent  grant  or  convey- 
ance of  any  of  his  lands,  tenements,  goods,  or  chattels, 
&C.,  or  make  any  fraudulent  gift,  delivery,  or  transfer 
of  any  of  his  goods  or  chattels,  with  intent  to  defeat  or 
delay  his  creditors,  he  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruj^tcy/  The  plainti&  say 
the  bill  of  sale  was  a  fraudulent  grant  of  some  of  his 
goods,  with  intent  to  delay  his  creditors ;  and  if  it  were 
.  so,  it  was  an  act  of  bankruptcy."  The  learned  Judge 
then  made  some  observations,  tending  to  shew  the  ab- 
sence of  fraud  in  fact;  and  then  added,  *^  The  most  im- 
portant thing  to  be  considered  is,  whether  this  was  a 
Tolnntary  deed,  and  done  •  in  contemplation  of  bank- 
ruptcy ?  for  then  it  would  be  a  fraudulent  deed/'  The 
jury  having  found  a  verdict  for  the  defendant, 

Taunton^  in  last  Michaelmas  term,  moved  for  a  new 
trial  on  various  grounds,  and  relied  upon  this  as  a  mis- 
direction, for  which  he  cited  Pulling  v.  Tucker  (a).  A 
rule  nisi  was  granted ;  against  which, 

Campbellf  Russetl  Serjt,  and  Barst&aoy  shewed  cause, 
and  as  to  this  point  contended,  that  the  direction  of 
the  learned  Judge  was  consistent  with  the  decision 
in,  PuUitig  V.  Tucker.  That  case  did  not  decide  that 
ft  deed  conveying  goods  and  chattels  was  an  ftct  of 

bank- 
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bankruptcy,    merely  because   made  Toluntarilyi   if  it      -IMJ* 
were  not  fraudulent  in  fact,  nor  made  in  contemplatioiti  , 

of  bankruptcy.      If  that  were  otherwise,   the  richeflft       o^onut. 
traders  might  be  in  danger  of  bankruptcy  every  day, 
for  they  could   never  pay  a  debt  safely  until  after 
demand  made,  unless  they  at  the  same  time  paid  all 
-their  creditors ;   for  such  payment  might  be  considered 
giving  a  preference  to  the  creditor  paid.    In  Pulling  y. 
Tucier  there  were  abundant  proo&  of  fraud  in  &ct ; 
and  AbboU  C  J.  observed,  that  if  it  were  material  that 
the  deed  should  have  been  made  in  contemplation  of 
bankruptcy,  there  was  abundant  evidence  of  that  fact» 
\Baylaf  J.  In  that  case,  although  the  question  of  con- 
templation of  bankruptcy  Was  not  put  distinctly  to  the 
jury,  yet  a  new  trial  was  refused,  because  the  Court 
thought  the  deed  was  made  when  the  trader  was  in  such 
circumstances  that  he  must  haive  contemplated  bank- 
"jp^yO    That  may  be  collected  from  the  whole  of  the 
judgment  taken  together;  and  although  the  Lord  Chief 
Justice  remarked,  that  in  Morgans.  Horseman  (a)  Man^ 
JieU,  C.  J.  did  not  rely  upon  the  express  statement  that 
the  thing  was  done  in  contemplation  of  bankruptcy, 
that  leaves  the  case  in  precisely  the  same  situation ;  it 
merely  shews  that  the  Court  of  Common  Pleas  thought 
die  deed  fraudulent  if  made  under  circumstances  in 
which  the  trader  must  be  presumed  to  have  expected 
bankruptcy.     In  that  case,  too,  it  was  expressly  stated 
that  the  deed  was  Jraudulent ;  and  although  the  Lord 
Chief  Justice  did  not  in  terms  rely  on  those  words,  biB 
judgment  must  be  construed  with  reference  to  the  case 
upon  which  it  was  pronounced. 

(a)  3  Taunt*  241. 

M  m  2  Tamiton, 
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1827.  Tauntoth  WhateUy^  and  Holfoyd,  contri.     The  di- 

rection of  the  learned  Judge  was  not  consistent  eitiier 
with  die  words  of  the  statute  6G.4.  c.l6.  or  the 
decision  of  this  .Court  in  Pulling  v.  Tucker.  In  that 
case  the  learned. Judge  who  tried  the  pause  left  it  U> 
the  jury  to  say  whether,  the  conveyance  was  fraudulenty^ 
txJtmtarily  made  by  the  bankrupt  in  order  jto  give. a  pre-' 
ferenfie  to  particular  persons  to  the  prejudice  of  his  general 
creditors ;  for  if  so,  it  was  an  act  of  bankruptcy.  The 
Lord  Chief  Justice  Abbott,  in  giving  judgment  on  the 
'.motion  for  a  new  trial,  adopted  the  language  of  Mans^ 
^Id  C.J.  in  Morgan  v.  Horseman,  that  *'  a  conveyance 
either  of  all  or  part  of  a  man's  property,  in  favour  of 
fewer  than  all  his  creditors,  is  an  act.  of  bankruptcy, 
because  it  is  the  means  whereby  the  creditors  may  be 
defeated  or  delayed.''  And  Best  J.  observed,  that  *'  the 
Mat*  J.l.cAB,  does  not  require  that  the  conveyance  should 
•be  made  in  contemplation  of  bankruptcy,^  but  it  is  sufficient 
if  it  be  such  whereby  the  creditors  may  be  delayed." 
Neither  is  there  any  thing  in  the  stat  6  G.  4.  r.  16.  about 
€oniemplation  of  bankruptcy.  Those  words  must,  if  they 
mean  any  thing,  import  that  the  bankrupt  looks  forward 
:to- bankruptcy  as  a  consequence  of  his  act.  But  there 
may  be  many  cases  in  which  a  bankrupt  may  give  a 
fraudulent  preference  to  one  creditor  for  the  very  pur- 
pose of  avoiding  a  bankruptcy,  and  yet  it  would  be  an 
act  of  bankruptcy.  The  learned  Judge  put  to  the  jury 
two  things  as  necessary  to  make  this  bill  of  sale  operate 
as  an  act  of  bankruptcy,  viz.  that  the  deed  was  voluntary 
■and  in  contemplation  of  bankruptcy,  whereas  it  should 
have  been  in  the  alternative,  viz.  whether  it  was  volun-^ 
tary  with  intent  to  defeat  or  delay  creditors,  or  in  con- 
templation of  bankruptcy.     For  the  intent  to  defeat  or 

delay 
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delay  creditors,  and  the  contemplation  of  bankruptcy,        18S7* 
are  not  convertible  expressions.     If  a  deed  in  favour  of  ' 

.  Gmiwr 

a  particular  creditor  be  made  in  contemplation  of  bank-  ^"S"^^ 
ruptcy,  no  doubt  it  must  defeat  or  delay  other  creditors; 
but  it  may  also  have  that  effect  although  bankruptcy  be 
not  in  the  contemplation  of  the  party  making  it;  and 
according  to  PvUing  v.  Tucker^  the  latter  was  the  proper 
question  for  the  consideration  of  the  jury.  Where  a 
man  is  perfectly  solvent,  a  deed  providing  for  the  pay* 
ment  of  a  particular  creditor  will  not  have  the  effect  of 
defeating  or  delaying  the  others,  but  it  will  have  that' 
effect  where  the  party  is  insolvent,  although  he  may  not- 
contemplate  bankruptcy,  and  although  he  may  execute 
the  deed  for  tlie  express  purpose  of  avoiding  bank- 
ruptcy. ^Bayley  J.  If  in  this  case  there  was  no  con- 
templation of  bankruptcy,  what  was  there  to  make  the 
deed  fraudulent?]  Suppose  a  trader  to  hear  that  a 
particular  creditor  intended  to  strike  a  docket,  and  in 
order  to  avoid  that,  to  give  a  security  or  transfer  goods 
to  provide  for  the  debt,  that  would  be  an  act  of  bank« 
ruptcy,  although  the  very  object  of  the  trader  would  be 
to  avoid  bankruptcy.  [^Bayley  J.  You  seem  to  treat- 
contemplation  of  bankruptcy  as  the  contemplation  of  a 
commission  of  bankruptcy,  which  is  not  the  legal  mean- 
ing of  that  expression.]  If  the  expression  is  open  to 
such  different  constructions,  it  could  hardly  be  expected 
that  a  jury  would  understand  it;  the  matter  would  have 
been  much  more  intelligible  to  them  had  the  question 
been  put  in  the  words  of  the  statute,  and  in  the  manner 
approved  of  by  the  Court  in  Pulling  v.  Tucker^  viz. 
Whether  the  bill  of  sale  was  given  voluntarily,  and  in 
order  to  prefer  a  particular  creditor,  and  whereby  the 
vest  of  the  creditors  might  be  defeated  or  delayed  ? 

Mm  S  Bayley 
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19S7*  .  Bayley  J. .  I  am  of  opinion  that  there  ought  to  be  a  * 
oe^  tnal)  but  that  it  can  only  be  had  upon  pajrment  of 
costs,  inasmuch  as  there  does  not  appear  to  have  been 
sflkj  misdirection  on  the  part  of  the  learned  Judge»  con- 
sidering his  summing  up  with  reference  to  the  fiicts  of 
this  particular  case.  It  was  necessary  that  there  should 
be  two  ingredients  in  the  transaction  of  the  bill  of  sale,  in 
'  order  to  make  it  an  act  of  bankruptcy,  viz.  fn^ud,  and  the 
delay  of  creditors.  It  certainly  appeared  that  the  bill  of 
$fle  wfis  given  by  the  bankrupt  of  his  own  will,  and  not 
i^  pressure  or  demand  by  his  sisters,  but  it  was  not, 
therefore^  necessarily  fraudulent,  it  was  incumbent  on 
t})^  plaintifis  to  shew  fraud  aliunde.  If  the  party  so 
securing  the  debt  had  been  solvent,  the  transaction  ooidd 
not  jbi^ve  been  deemed  fraudulent,  although  it  might 
bftVe  the  effect  of  delaying  other  creditors,  but  if  he 
knew  hunself  to  be  in  such  a  situation  that  he  must  be 
supposed  to  have  anticipated  that  a  bankruptcy  would 
in  all  human  probability  follow,  then  I  think  it  was  frau- 
dulent within  the  meaning  of  the  6  G.  4.  c.  16.  In  this 
sense  contemplation  of  bankruptcy  has  always  been 
considered  evidence  of  fraud,  although  the  party  may 
not  have  expected  the  actual  and  immediate  issuing  of  a 
oommission.  Nor  does  this  appear  to  me  by  any  means 
at  variance  with  the  decision  in  Pulling  v.  Tuckerm 
That  merely  decided  that  it  was  not  necessary  in  every 
case  to  put  the  question  of  contemplation  of  bankruptcy 
to  the  jury  in  express  terms.  In  Morgan  v.  Horseman  the 
whole  Court  of  Common  Pleas  appear  to  have  assumed 
that  the  thing  was  done  in  contemplation  of  bankruptcy. 
In  the  present  case  I  think  the  learned  Judge  did  right  in 
leaving  to  the  jury  the  question  as  to  tlie  opinion  of  the 
bankrupt  respecting  the  state  of  his  afiairs,  rather  than 

the 
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the  intent  to  defeat  or  delay  other  creditors ;  and  if  any        18S7« 
doubt  had  been  entertained  at  the  time  as  to  the  Ian-       ^       "' 

Gninra 

guage  used  being  intelligible  to  the  jury,  a  suggestion        agahut 

Ptf  iLum. 
of  counsel  as  to  that  would  have  been  attended  to,  and 

the  supposed  difficulty  obviated. 

Rule  absolute  on  payment  of  costs  (a). 

(a)  At  the  Stafford  Lent  assizes,  1828,  the  cause  was  again  tried  before  In  an  aetion  of 

Park  J.  Tbe  plaintift,  in  order  to  prore  the  seixure  of  the  goods  by  the  ^^^jHSfy 

defendant,  gave  in  eridence  a  warrant  issued  by  the  under-sheriff,  under  goods  taken  in 

the'  sheriff's  seal  of  o£5ce,  but  did  not  produce  the  writ  of  fieri  facias,  execution,  it  ia 

For  the  defendant,  it  was  contended,  that  the  under-sheriff  had  authority  ^^Vu^Iffte 

to  issue  wamrnts  in  those  cases  only  in  which  writs  were  lodged  at  the  gjye  in«rideiie# 

sheriff's  office,  and  that  unless  the  writ  of  fieri  facias  in  this  case  were  the  wamnfe 

produced,  it  would  not  appear  that  tbe  under-sheriff  acted  within  the  mwUr-Sgriff 

scope  of  his  authority.     The  learned  Judge  overruled  the  objection,  and  under  the 

the  plaintifiji  obtained  a  Terdtct.  sheriff's  seal 

of  office,  and 
he  b  not  bound 
In  Easter  term,  Camt)bett  moved  for  a  rule  nisi  ibr  a  new  trial,  and  re-  to  prove  tbe 

newed  the  former  objection.  ^miU 

Ter  Cwianu  The  warrant  was  produced  in  evidence,  bearing  the  she* 
riff's  seal  of  office,  and  it  was  right  to  presume  that  the  seal  was  properly 
affixed,  unless  evidence  to  the  contrary  was  adduced.  The  plaintiffs  there- 
fore established  a  prim&  facia  case  against  the  sheriff  by  the  production  of 
the  warrant ;  and  if  the  under-sheriff  had  improperiy  issued  it  without 
having  received  a  writ,  upon  which  it  purported  to  be  founded,  tbe  de» 
fendant  might  have  proved  that  as  an  answer  to  the  plaintiffs'  case. 

Rule  refused. 
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:  Branwell  against  Penneck. 

Where  a  per.  ^FRESPASS  for   breaking   and   entering   plaintiff's: 

by  an  attorney  dwelling  house,  and  seizing  his  goods  and  detaining 

ftbn^f  f^r*  them  until  he  paid  the  sum  of  1/.  25,  6d.     Plea,  not 

SS?ldlf*^*  guilty-     At  the  trial  before  Bttrrough  J.   at  the  last 

^^®°^^^  Summer   assizes   for   Cornwall,    it  appeared  that  the 


giitrate,  that      plaintiff  was  an  attorney  residing  si  Penzance^  and  the 

be  CMUQ  not 

olMtiii  payment  defendant  at  the  time  of  the  alleged  trespass  was  mayor 

ftv  hii  wrriceay      ^i  •%    »        •  /••#«*  *• 

and  tiia  magit-  of  that  town^  and  in  virtue  of  his  office  a  jostioe  or 

sonmonad  th«  peace.     In  December  1826  one  Richards  was  employed 

SM^'t^cooK  ^y  the  plaintiff  to  keep  possession  of  certain  gooda 

oAiidfdu^  seized  under  a  fieri  facias  issued  by  the  plainti£^  on 

^^^d  ^^alf  of  a  client,  out  of  the  borough  court  of  record 

made  an  order  of  Penzance.    The  Warrant  was,  by  the  plaintiff's  desire, 

upon  tbe  attor- 
ney for  pay-       directed  to  Richards,  who  was  left  in  possessioa  for 

ment  of  a  cer-      ^ 

tain  turn,  which  uve  days,  and  in  consequence  of  some  dispute  with 

levied  on  his  the  plaintiff,  being  unable  to  obtain  payment  for  his 

Uiat  the  maffis.  trouble,  he  laid  an  information  upon  oath  before  the 

tTwISonof  defendant,   who    summoned    the    plaintiff,    and    after 

trespass, for  that  hearinc^  the   complaint  and    answer,    made  an   order 

the  service  per-  a  ^ 

formed  was  not  upon  the  plaintiff  to   pav  to  Richards  I3s.  6d.     The 

of  such  a  na-  ^     ^  ^ 

tureastogive    plaintiff  having  refused  to  obey  the  order,  a  warrant 

him  jurisdiction 

under  the  was    granted   by   the    defendant,    which    recited    that 

Richards,  of,  &c.,  labourer,  had  complained  unto  him 
(defendant)  that  he  was  employed  by  Brarvwell,  and 
sent  to  the  house  of  A.  B,,  and  there  employed  to  take 
care  of  certain  goods  taken  in  execution,  where  he  con- 
tinued for  five  days ;  that  he,  Richards,  had  duly  per- 
formed that  service,  and  that  no  particular  wages  were 
specified ;  it  then  recited  the  previous  proceedings  before 

the 
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the  mayor,  and  the  plaintiff's  refusal  to  obey  the  order       1827* 
before  mentioned,  and  then  directed  that  the  sum  of  1  SsStL        ' 

.  11-1  BlAKWILfc 

and  exjpences  should  be  levied  on  the  goods  of  the  plaintiffr       agahut 

It  was  contended,  that  as  lUchards's  name  was  inserted 

in  the  warrant  under  which  the  goods  of  which  he  had 

to  keep  possession  were  seized,  he  was  in  the  situation 

of  a  baili£^  and,  therefore,  could  not  claim  to  be  paid  by. 

the  attorney ;  and,  further,  that  if  this  were  otherwise, 

still  Richards  was  not  a  labourer  within  the  meaning  of 

the  statute  20  G.  2.  c.  19.     The  learned  Judge  adopted 

this  view  of  the  case,  and  the  plaintiff  obtained  a  verdict 

for  1/.  2s.  6d.     In  Michaelmas  term  a  rule  nisi  for  a  new 

trial  was  granted,  and  Foster  v.  Blakelock  {a)  Was  cited 

to  shew  that  a  bailiff  has  a  right  to  be  paid  by  the 

attorney  who  employs  him. 

Halcomb  shewed  cause.  If  the  magistrate  had  no 
jurisdiction  in  this  case,  it  is  immaterial  by  whom  the 
party  ought  to  be  paid  (A).  The  question  of  jurisdic-^ 
t'on  depends  upon  the  20  G.  2.  c.  19.  By  this  statute, 
at.'er  a  recital  that  the  laws  then  in  being  for  the  better 
regilation  of  servants^  and  for  the  payment  of  wages  to 
thea,  and  to  artificers,  handicrqfismen,  and  labourers^ 
were  insufficient  and  defective,  it  was  enacted,  ^^  that 
all  coiiplaints,  differences,  and  disputes  which  shall 
happen  and  arise  between  masters  or  mistresses  and 
servants  in  husbandry  hired  for  one  year  or  longer,  or 
which  shall  happen  or  arise  between  masters  or  mis- 
tresses and  artificers,  handicraftsmen,  miners,  colliers^ 
L* 

(a)  5  A  I"  C.  328. 

(6)  As  the  case  was  ultimately  decided  on  tlie  question  of  jurisdiction, 
under  the  stat.  22  6. 2.  c  19.,  the  arguments  arising  out  of  the  fact  of 
Bichard9*%  name  being  in  the  warrant  hare  b<een  omitted. 

keelmeny 
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J^27«  keelmen,  pitmen,  glassmen,  potters,  and  other  laboarert 
employed  for  any  certain  time  or  in  any  other  manner, 

0gahui  shall  be  beard  and  determined  by  one  or  more  justioa 
or  justices  of  the  peace  of  the  county.  Sic.  where  such 
master  or  mistress  shall  inhabit,  although  no  rate  or 
assignment  of  wages  has  been  made  that  year  by  the 
justices  of  the  peace  of  the  shire,  &c  where  such  dispute 
9hall  arise.''  By  the  second  section,  the  magistrate  is  em* 
powered  to  punish  the  servant  for  miscx>nduct  by  com-f 
mitment,  reduction  of  wages,  or  discharging  him  from 
service;  and  in  case  the  servant  or  labourer  is  iU  used, 
the  magistrate  may  release  him  from  his  service.  Lomtiur 
V.  Lord  Badnor  {a)  will  no  doubt  be  cited  for  the  defend* 
ant;  but  there  the  party  complaining  had  been  employed 
as  a  labourer i  although  not  ia  any  of  thp  particular  .occa-^ 
pations  enumerated  in  the  statute ;  he  might,  therefor^ 
&irly  be  considered  a$  included  in  the  geneoal  words 
oiher  labourers.  Richards^  the  person  complaining  in  this 
case,  could  not  with  any  propriety  be  called  a  labourer 
pn  account  of  his  employment  by  the  plaintiff,  nor  was 
bis  situation  such  as  to  authorize  the  interference  of  the 
magistrate  between  him  and  his  employer  in  the  manner 
pomted  out  by  the  second  section  of  the  act 

C  F.  Williams  and  Carter ^  contra.  The  object  of  the 
statute  20  G.  2.  c.  19.  is  clearly  pointed  out  by  Lord 
EUenborough  in  LonAher  v.  Lord  Radnor^  where  he  says» 
'<  The  act  now  under  our  consideration  appears  to  have 
)iad  for  its  object  the  affording  to  certain  servants  and 
workmen,  and  to  labourers  in  general,  a  speedy,  easy, 
and  cheap  mode  of  recovering  their  wages,  when  they 

(a)  8£afl,  IIJ. 

amount 
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amoQat  to  a  dnall  sum."    Such  a  statute  should  receive        1627^^ 
a  liberal  construction ;  and  as  there  was  no  more  reason        ' 

BAAJfWXU. 

in  that  case  to  call  the  party  claiming  wages  a  labourer  \jvinMt 
than  there  is  in  this,  the  decision,  which  was  in  favour 
of  the  justice,  is  a  direct  authority  for  the  present 
defendant.  IHolrpyd  J.  The  warrant  does  not  contain 
either  an  all^ation  or  recital  that  Richards  was  a 
labourer^  but  it  sets  out  the  specific  employment  in 
xeq)ect  of  which  the  wages  were  claimed.]  Although 
he  was  not  so  described,  yet  if  the  service  there  men- 
tioned «hews  that  the  case  was  within  the  statute^  the 
warrant  is  good,  and  the  magistrate  b  protected. 

'  Batuct  J.  I  am  of  opinion  that  the  magistrate  had 
pot  any  jurisdiction  to  make  the  order  for  payment  of 
yngcB  to  Richards ;  for  it  seems  to  me  that  Richards  was 
not  that  sort  of  labourer,  nor  the  service  rendered  by 
him  that  sort  of  labour,  which  is  mentioned  stad  intended 
ia  the  20  6«2.  c.  19.  That  statute  recites,  that  the 
existing  laws  for  payment  of  wages  to  servants,  and  to 
artificers,  handicraftsmen,  and  labourers,  were  defective, 
and  then  provides  a  mode  of  settling  disputes  between 
masters  and  certain  descriptions  of  persons  and  other 
labourers,  although  no  rate  or  assessment  of  *a>ages  has 
been  made  that  year  ly  the  justices  of  the  peace  Jbr  the 
shirCf  &c.  where  such  complaint  shall  be  made,  or 
such  dispute  arise.  Those  words  imply,  that  the 
legislature  did  not  contemplate  all  labourers,  but 
those  only  with  reference  to  whom  the  justices  had 
power  to  make  a  rate  of  wages.  Now,  looking  at 
the  statute  5  JEliz.  c.  4.,  the  justices  are  thereby  em- 
powered to  settle  the  rate  of  wages  **  of  such  artificers, 
handicraftsmen,  husbandmen,  or  other  labourers,  ser-i 

vants, 
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1827.       TantSy  or  workmen^  whose  wages  had  in  time|>ast  been 
^  fixed  by  law,  and  also  of  all  other  labourers,  artificers, 

BlANWItt. 

agmnsi        Workmen,  or  apprentices  qfhusbandtyy  whose  wages  had 
hot  been  fixed ;  and  these  wages  are  to  be  fixed  by  the 
year,  day,  week,  or  month,  and  what  wages  every  work* 
man  or  labourer  shall  take  by  the  great,  for  mowing, 
reaping,  or  threshing  of  com,  or  for  mowing  or  makbg 
of  hay,  or  for  ditching,  paving,  &c.  and  for  any  xither 
kind  of  reasonable  labour  and  service.    This  latter  part 
shews  that  the  legislature  had  principally  in  view  out- 
door work  or  country  labour.    And  the  statute  appears 
to  have  received  this  construction ;  for,  by  the  lv7. 1« 
c.  6.,  afler  reciting  that  questions  had  arisen,  whether 
the  former  act  gave  any  new  jurisdiction  except  as' to 
persons   that  worked  in  husbandry,  it  was .  enacted,' 
^*  that  the  provisions  should  extend  to  any  labouren, 
weavers,   spinsters,   and  workmen   whatsoever,  either 
working  by  the  day,  week,  month,  or  year,  or  taking 
any  work  to  be  done  in  great  or  otherwise.''    That  ex- 
plains still  further  the  various  descriptions  of  persons 
whose  wages  might  be  fixed  by  the  magistrsttes  at  the 
time  when  the  20  G.  2.  passed ;  and  for  the  work  to  be 
done  by  the  several  persons  mentioned,  there  would  be 
ho  difficulty  in  fixing  a  rate  of  payment.     In  LaaMer  v. 
Lard  Radnor^  the  work  done  was  digging,  the  workman 
was  clearly  a  labourer^  and  within  the  statute.     In  the 
present  case,  tliere  was  no  work   or  labour  done  by 
Richards;  his  was  not  an  employment  for  which  it  could 
be  expected  that  magistrates  could  fix  the  proper  re- 
muneration.    For  these  reasons,   I  think  that  the  de- 
fendant went  beyond  his  jurisdiction  in  making  the  order 
in  question,  and  that  the  rule  for  a  new  trial  must  be 
discharged.     It  appears  to  me  that  there  is  weight  aisa 

in 
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in  the  argument  derived  from  the  second  section  of  the       i827> 
20  G.  2.  c.  1 9. ;  for  this  was  not  a  case  in  which  it  could      „ 
be  intended  that  the  magistrate  should  interfere  in  the        agahui 
manner  pointed  out  by  the  statute. 

.  HoLROYD  J,  I  entirely  agree  with  .the.  opinion  ex- 
pressed by  my  Brother  Bayley ;  and  if  his  construction 
of  the  statute  20  G.  2.  c.  19.  were  not  correct,  I  know 
not  how  we  could  say  that  its  provisions  do  not  extend 
to  bankers'  or  merchants'  clerks,  and  other  persons  of 
that  description.  The  claim  in  this  instance  was  for  a 
remuneration  for  keeping  possession  of  goods  seized 
under  a  fieri  facias.  That  appeared  upon  the  warrant, 
and  the  party  was  not  therein  alleged  to  have  done  work 
98  a  labourer.  It  seems  to  me  that  this  is  a  decisive  ob- 
jection to  the  warrant;  but  upon  tlie  broad  ground,  also, 
'that  the  magistrate  had  no  jurisdiction,  I  think  that  the 
plaintiff  was  entitled  to  a  verdict. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  .  The 
daim  as  stated  by  Richards  and  in  the  warrant  was  not 
within,  the  statute  20 G. 2.  c.  19.  The  words  other 
labourerSj  there  used,  are  only  applicable  to  persons  of 
the  same  description  as  those  specially  mentioned,  and 
the  labourers  intended  are  those  whose  wages  might  be 
fixed  by  the  justices.  The  statute  5  Eltz.  c,  4.,  which 
relates  to  the  fixing  of  wages  of  labourers,  has  in 
section  12.  a  regulation  as  to  the  number  of  hours  during 
which  they  may  be  required  to  work.  That  provbion 
explains  what  sort  of  labourers  were  intended  in  the 
former  part  of  the  act,  and  is  wholly  inapplicable  to  such 
services  as  were  performed  for  the  present  plaintiff  by 
•Michards}  ahH  the  nature  of  the  service  on  similar 

occasiolis 
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occaiions  is  so  uncertain  as  to  make  k  impossible  to  fix 
k  priori  any  rate  of  wages.  I  am,  therefore^  of  opinion^ 
that  the  legislature  never  intended  to  give  justices  of 
the  peace  power  to  interfere  in  such  cases,  and  that  the 
defendant,  having  acted  without  jurisdicdon,  was  liable 
to  the  action.  The  rule  for  a  new  trial  must,  therefore, 
be  discharged. 

Rule  discharged. 


JoHK  Jones  against  Tanner,  Executor  of 

Benjamin  Jones. 


An  •ction  at 
law  for  a  dit- 
tribotiTe  diara 
ofanintflrtata'f 
propcftj  cannot 
be  maintainad 
against  the  ad- 
ministntor, 
nor  against  hb 
executor,  al- 
though he  nay 
have  expressly 
promised  to 
pay. 


ASSUMPSIT  on  the  money  counts,  and  acoooat 
stated,  alleging  promises  by  the  testator,  fifth 
count  idieged  that  testator  was  indebted  to  the  plaintiff 
for  money  lent,  money  paid  to  his  use,  money  had  and 
received  by  him  to  plaintiff's  use,  and  for  money  due  to 
the  plaintiff  on  an  account  stated  between  them,  and 
that  the  said  sums  of  money  remaining  unpaid,  defisnd« 
ant,  as  executor,  promised  to  pay.  Sixth  count,  on  an 
account  stated  by  the  defendant  of  monies  due  to  the 
plaintiff  from  him  as  executor.  Pleas,  non-assumpsit^ 
s^-off,  and  the  statute  of  limitations,  upon  which  issues 
were  taken.  At  the  trial  before  Burrough  J.,  at  the 
last  Summer  assizes  for  Somerset^  it  appeared  that  the 
plaintiff  and  Benjetmin  Jones  were  sons  of  William  Jones^ 
who  died  intestate  in  1803,  leaving  five  children. 
B.  Jones  took  out  administration  to  his  father,  and 
(kwsessed  himself  of  all  his  effects.  B.  Jones  died 
in  July  1826,  having  by  his  will  appointed  the  de* 
fendant  his  executor.    After  B.  Jone^s  death,  an  ap 

plication 


Tahmca^ 
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|)licfition  was  made  to  the  defendant  for  70/^  as  th^       1897* 
plaintiff's  share  of  bi^  lather's    property*      The  de-  ' 

iendant  said  it  was  right,  and  should  be  paid,  and  he  JJS"*'^. 
produced  an  account  from  B^  Janets  books,  by  which 
it  appeared,  that  upon  a  division  of  the  property  each 
of  his  father's  children  would  be  entitled  to  70/.  An 
attempt  was  also  made  to  prove  an  acknowledgment  by 
the  testator,  shortly  before  his  death,  that  he  had  re- 
ceived 200/.  of  the  plaintiff's  money.  For  the  defend- 
ant it  was  contended,  that  the  evidence  as  to  the  ^OOL 
was  not  sufficient  to  be  left  to  the  jury,  and  as  to  the 
70^.,  that  an  action  at  law  could  not  be  maintained  for  a 
dbtributive  share  of  an  intestate's  property.  The 
learned  Judge  overruled  this  objection,  and  left  the 
whole  case  to  the  jury,  who  found  a  verdict  for  the 
plaintiff  for  2702.  He  then  gave  the  defendant  leave 
to  move  to  reduce  the  verdict  to  701.  In  Michaelmas 
term  a  rule  nisi  for  a  new  trial  was  granted,  and  now 

.  Erskine  and  R,  Bayly  shewed  cause.  They  did  not 
insist  upon  the  claim  of  the  200/.,  but  contended^  that 
an  action  was  maintainable  upon  the  defendant's  express 
promise  to  pay  the  plaintiff's  share  of  his  father's  pro- 
perty. The  acknowledgment  that  the  demand  was 
fight  was  equivalent  to  an  admission  that  JS.  J(me% 
bad  received  so  much  money  to  the  use  of  the  plain- 
•tifi^  and  the  promise  by  the  executor  bound  him  t6 
pay  it.  Or  if  the  evidence  be  applied  to  the  count  on 
the  account  stated  by  the  defendant,  it  was  an  admission 
chat  he,  the  defendant,  had  received  so  much  money 
due  to  the  plaintiff  from  the  testator.  \HolroydZ. 
There  was  not  any  proof  that  B.  Jones  ever  made 
distribution  of  his  father's  property,  so  as  to  ascertain 

what 
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1827*  ^bat  V9sd  due  to  eath  ^Id.]  As  AgB&ost  the  defend- 
ant who  made  a  proniise  to  pay  after  he  bad  seen 
^e  acootants^  and  after 'a  specific  sum  had  been' de- 
0iAAded»  tblit  may- be  pfesumed^  and  then- the 'case 
ia  predsdy  simflar  to  that  of  Gcvfto''V/'2)990ii(a). 
^BajfleyJ.  In  this  ctM  the  aocMnt  did  'not^^ew 
ihatthe  money  ever  was  in  B.Jonefv^h^aniBii:'  He 
took  the  whole  of  his'fathiar^B  pr<]^[)efty,^and  as  he  had 
assets,  he  would  have  been  bound  byan  etpresft  pro- 
jDoise  to  pay^  according  to  Aikki^v.  Hill{b\  and  Homkes 
^:&mndef^{€).  The  case  of  Deiks  y.  Smdt{d}  was 
difierent)  for  there  the  executor  had  not  madis'lui  ex- 
press promise  to  pay,  which,  circumsiabce'*  was* par- 
ticnlarly  noticed  by  Grose  J.  [_Littledale  J«  ^ « The  judg- 
ment of  Lord  Kef^om  C.  J*  did  not  prbceed«poci'4hat 
4li8tinction,  and  has  always  been*  considered  iSB 'an  un- 
qualified decision  that  an  action  at  law  etanot  be 
mmitained  for  a  legacy.] '  -  .•'■' 

C.  F.  Williams  and  Carter j  contra,  were  stopped  by 
the  Court. 

Bayley  J.  This  is  certainly  a  very  singular  action. 
In  the  first  place,  it  is  for  a  distributive  share  of  an 
intestate's  property,  which  cannot  be  recovered  in  this 
Court.  The  right  arises  altogether  out  of  the  statute 
£2  &  23  Car.  2.  c.  10.  and  that  gives  it  submodo:  the 
administrator  is  not  to  make  distribution  until  a  year 
has  elapsed  from  the  intestate's  death,  and  he  is  then  to 
take  a  bond  conditioned  to  refund  part  of  the  money, 


(a)  1J9.41-JD.219.  (b)  Cbup.  S84. 

(c)  Cowp.  289.  (d)  5  T.  M.  69a 


if 


TAKinm. 
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if  that  afterwards  appears  necessary  for  the  payment  of       1BS7* 
creditors.     The  suit  for  the  share  should  be  in  a  court         , 

JoKXt 

where  that  bond  can  be  called  for.  Then,  against  whom  ^^^^"^ 
does  the  right  exist  ?  Clearly  against  the  personal  re- 
presentatiTe  of  the  intestate.  W.  Jonesj  the  fiither,  was 
the  intestate^  and  the  defendant  is  not  his. personal 
npvetentatiye.  The  plaintiff  isi  tl^refore^  suing  in  a 
court  of  law  upon  a  right  which  cannot  be  enforced 
thera^  and  the  action  is  gainst  a  person  not  in  any 
way  liable  to  the  demand.  The  defendant  is  pned  as 
ezecotor  of  B.  Jcmety  and  a  promise  made  by  himself 
}M  relied  cm.  But  such  a  promise  will  not  bind  if 
nade  without  sufficient  consideration ;  and  as  it  does 
not  appear  that  B.  Jones  ever  made  himself  person- 
ally liable^  there  was  no  consideration  for  his  execu- 
tor's promise  to  pay.  The  pliuntiff  haSf  therefore,  made 
a  dooble  mistake ;  be  has  sued  the  wrong  person,  and 
in  the  wrong  court*  The  rule  for  a  new  trial  must 
be  made  absolute. 

:    HoLROYD  and  Littlebale  Js.  concurred. 

Rule  absolute. 


Vou  VII.  N  n 
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The  Kme  againstTbe  Inhaftitan»o#BiWiWQ'W»r* 

A  woman  T  TPON  i^ppcial    against  Bh^  €ftd^P4)t  ¥»^tdfuislljuHi99 

ffuiige,  &c.  in  '  •■  wbeteby  they  yemoved  Mdri^i  ^  ^^  w&^MiSUtaamrd 

X^^Mit  Ckambm^  ihea  »  eonvi(«-  at  Km  DiemirtvMLdmi^  wkA 

wiH'w  three  ^«n^  ®«o^'»  *«»^^  daughter^  fccwri  ^tb»;  pailbli^ifeiQ^m^ 

riSTJnd*!^  tofi,  in  the  county  of  NcHhamptmi  itt^'ihxi^tfma^ 

tided  for  some  ^BdM^^^  fn  the  same  county;  «he  MAsi^ns^^^idsbedddie 

bu^d  in  the  ofdet)  subject  tCT the  opimon^of  this^OoOBty^iasitoiiwlkflry 

perish  of  i?<»  ^ 

where  he  was     Under  th^  ibiiowkig   dvonmstanodfl^  ^tteiipaapetrlnras 

legally  settled.  ,  . 

T&husband      reftttttttOie:—  -^      H.      rniJtjiri    3iti 

Xi^i^e,  '  JMn  £/feV^,  in  ootisideration  of  amanrhigi^iUteuisd 
X^^J^'  bet^teen  himsdf  and  Mdhf-TAmUtm^  by.  indaatobarmf 
^rithherdau^  leittle  itttd  rdelise  and  settlement  of^tbe  «h  ndi  ^ 

ter  to  u?e  m  the 

>»«>^<>  .'<j^  JHfOumf  1779,  granted  and  released  a  mesuiage^iodBttfe 
croe  of  her         Brington^  and  about  twenty  acres  of  iand^  'ta>trust)^ai^ito 

aisters  redded : 

Held,  that  she    the  use  of  himself  till  the  marriage  \  remainder ttmmuelf 

was  irremoT-        *•%•*•  •     •»  •       •       • 

able;  and  the     lor  itle;  remamder  to  trustees  to  support c«oiiliDf)tat 


qm^edan'"^  reKusinders ;  remainder  to  the  use  of  the  saidiJIfery 

S^Indte' "^  ThGTfUon  for  life,  in  full  of  jdnturei  remainderrtia^tras- 

daughter,  it  ^^^  |hgj|.  executors,  &c.  £ot  600  Tears' firomi the  decease 

was  presumed  ^  j 

that  the  latter  of  the  sufvivor  of  the  said  John  Elliott  and  j!lfark>fiaarR- 

was  within  the  ^ 


age  of  nurture,  ton^  subject  to  the  trusts  thereinafter  declared ;  and  after 

and  therefore 

irremorabie.       the  cxpiration  of  the  Said  500  years^  and  subjeotUMreto, 

remainder  to  ^e  use  of  the  first  soo  of  die  faodjniof^e 
wAA'Jbhn  Elliott  on  the  body  of  the  said  Maty^iambWy 
to  b^  begotten,  and  the  heirs  of  aoch  fivst  eon' Jawfidly 
issuing ;  remainder  to  tb«  use  of  the  second,  tbird^  fourth, 
and  all  and  every  other  the  son  and  sons  of  the  body 
of  the  said  J.  Elliott  on  the  body  of  the  said  Maty 

lawfully 
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lawfully  begotten^  successively^  in  seniority  of  age'  and       I8S7* 
priority  of  birth,  and  the  heirs  of  his  and  their  body 
and  bodies  lawfully  issuing,  the  elder  of  such  Eoa.  and 


TiM  Km 


Tbe  Inhibit- 

i|iw%. wi^^e^b^^ frfiW^ft^  tifAiJ  liody  or  U^ie^  bwg  _"* •^ 
to  be  preferred ;  remainder  to  the  use  of  all  and  every  the 
dnighljfpr^iid  d^ugbtors  of/saidfJ^i^M^y  on  tbe<body  af 
>tfae^ddi4fa»^kvifrfuiliyi0<be  b€eiHt^i»  andjbebeiniof 
tkm  \feiyi)fBiA\MJm  of.dl  aod e«f«ry  9uoiik  d&MghAer  and 
diaii^taf^'4iie  saiddaughterflbiifipore  j^^  U>  take 
«8  4eiiB«^'iii;cooin)o&;  and  fiM;'waatof4|uohi9au%.to  the 
«iie  ittilJiJElUoUi  bis  beir^  and  assign,  forever.''  TJie 
ttiMligetoidcnffBClyraiid  tbana  wa»  i^auefour  sonaaod 
^ht^^iao^tetSy  /kiLx^whomi  dlod  without  issufl^  in 
the  lifetime  of  their  mother,  except  four  dau^Mersi 
lAa^^Slmiiaiu-.iMicdf.  Ma^ia^^r^Bd  SQpbiOf  who  sur- 
'viieduJwbn:  Jlforioi. the. pauper  inti^miarijad  witb  aod 
Ac  tmm  ithe  'wrife  o^  S^mard  OianJk^^  whose  Ugpd 
^aftflfiniQiil^  ija  in:  ^e  parish  of  Badlg/f  where  sha  wM 
livings 4intil  Fehmt^  1M6|  (bar-  husband  being:  at  tbat 
tkne^iaod  continuing  at  the  date  of  the  order  of  removal^ 
^k^f^eia^iSvowL^Mftghridi)  whm  she, went  tQ  Bringkm  (the 
pMsh  ki  which  the  property  lies)  to  her  sist)3i^%  who 
lints  m  tbeibQiise  manticai^  in  the  marriageHM^tlanaeQt^ 
a&d^^eaided  diece'  thirteen  wdek%  until  she  was  naiQoved 
to  Badtj^\t  >../--:'.'  I 

' . » jHUAed((  in>a0ppofl  9f  the  otder  of  sessioasf  ITbe  paur 
|iet^fafa«il  eqnitabfeestateie  tbepreoiaea  &oi»  wbkilbL  she 
ini^nliliovtad,  a^ienant  in  qwidim  in  t#iL  fiiKh  bes  sisters, 
aiu}afcefwasrBOtifereii)ovabl0.fir(OTibei?.pi:epeP((y.r;  InTke 
King  y.4jfiAorpe  itoodingffi^  tJm  i9!^tiipoqkbei|y Jefl >y 

(a)  Surr,  S,^.  412. 

N  n  2  her 


MB  CASES  IN  MICHAELMAS  TERM  ' 


IB97*  het  hobband^  went  to  reside  in  a  ^pyhbld  tenement  Joi 
her  hittlmftd^s  kajfyOtotfe  ttaddin^;  Bn^)Miftks  hM  t6 
bci  irMHiiivable  iVom  h^  Ktisbbnd^s^  pfdfmrty;Hyift^t!it 

iMoT^  pMsmit  tttM-  fa  AtMm^t^  l)ecaati(9e  iiere  tf^d  Wtoi  r&idMig; 
m  ttel"  own  ebtiHte^  bf  ^hki!f  hdr  hukbflM  bad'^lftiy  ii 

«BtMi0'««^ii^  by  p6rcba§iii  'cMai  if'lt'bfe'^flSiti^  tb^ 
takufc^  90li  h  itremM^ei  buVbt^'^oHtd  Ylo^Hll^ed^ 
gii^'tof  s^ttt^metft  in  <xtai»^ul«nce^^f  ih^'t^iiJA^ 

iMIr^  resideM«e  f&t  forty  dby»,'  in  ia^  pariiU^wli^  ib^ 
iMktd  of  the  {party  iss  <:o^Hf^  tft"  ftettf etf^^ 
b^«CM(fi5dml  iralB6,  altb^itgh  th^  <iwft^'W^i^dit^^ 
a0tilil|K>tea9i<n),  JSl^ v.  Ha8fad{tf);'Reif\^.  t&iiightdii% 
Sfrtngic)j  ffr  has  not  Bn  tes^usiv^  il^t^^bttt'tJ^iyfA 
MaaMMlf  with  others;  as;  for  iftstt^ce,  th  ^mehtii'^ltilli 
in'Mpi^ycoaary^  .Rdr  r.  Doratfn  (d);  -  A  fbrtfbft;  <h^tlf^ 
wifb  Was  l^teidbig  oil  Iter  Id^n  tSsCiat«f,'of'wbi(A^rii4^^ 
lefltaf  ifii  cepahienary^  #as  inwhdvabte.'*  '*' ""  'i^^'^^'^"* 


.  *  •    ... 


XMteiMs  tmd  Htmjre^  cofitrf.  t'he?  jfiritap^f  VSi  ^iit 
trremonfele,  because  she  had  fei6  {si^esdtt  estate  in  tHRk'|>ir^ 
■riWSy^M  ithe  yigbt  of  ^diseSSfdh  Mid  (h^4^t48  bilt^  ' 
ibiS'illn(6^at^pn>fitt  wei«  itt'  th^  huibM^d/ ^  lSbtf  "^Md 
not  aliCT  by  common  law ;  aAd  the  thodbrn^  "tul^ikiM 
oftrasts  and  powers  and  u^res,  to' enabte  hfcff  i6  Atleb, 
8be«-th§t  at'  tc!dfftinMi  'fa^'iHi^  1^  ')kf.^r^^''y&i^ 

i-ttWteiin  <Ii^*Ji)artili^  T8'VcWndW,*Vle*.'*'<fttf  i«l^^^^ 

(a)  5  East,  40.  (i)  J?wrr.  &  C.  147. 

(c)  1  foif^  247.  (</)  1  £bM,  SaS.      ' 
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in  her  husband.     A  mere  right  to  possession  is  not 


Xi^Kiiv 


TTii^  Iff  iHr 

^ufB<;i^  t(0:9^(lk;e  ,fi  ,pi8rsw,iifr^pio»^ble ;..§«,  |or  in-        wm^r 
6t9pi:^|iP(h^.ft  WQn];m  is/mtitl^  tQ  dower^  but  ibmre 

^^^^(fffh,  W^^-I?^'J^M*  ,Agw»,  .ultboqgb-  tbe  .rc»i« 
cU^,fl^  f^,M  pi^  ih^  .^e^isQ9tv  y«t  ifr.  sbouliilJM 
KUl^  refef>e«Msi^,fOf  theBa,;.but  berjer  i^e  ni9r%  wwt  to 
visit  ^^.,,si^ei;:,i2£4rr.y.Jk^^0fiTii?^^  shenKf 

tjii^^^i^^u^  Uei.aflu  injeafi^w. .of  jreridwf •  The  WM 
o^^^v^^if^TTj^  UoQding,{ji)i%  distipguishabto  firom 
ih^.  l^ft  wife  X  ivAs  Qot  .chargeable  tbei^^ .  and  u 
jf^  ^fiai^t^^ppeca:ed  oa  the.  part  loS  her  husband  ;lrQm 
^f:^i^  jntQ  that  pari^di,  the  Cfturt  presu«9^  his 
91^]^^  4^  he  liad  gone  away,  and  she  went  4o  hi^jgsfH 
Pg^yf^.|3tilit:^ere  the  wi&  resided  in  the  .parish ;«f  dit 
husband's  settlefn^nt  for^omp  time  after  his^hseoperanid 
then  went  to  her  own  parish.  His  consent  cannot,  theror 
%|^  i;]ie,pfe$umnf  d,  <  iBesic)^  \aMexy.  4ytkarfi$tMSs^ 
shj9,y7^B|;.^o^b(ejinsbMd'a.propei;^,  which,  dicing' 1m 
absenq^  ^ft^ired  aoaie  one  lo  manage  it.  Ther^^waa 
iH)r  jqiptpoci^tion,  as  in^  this  case,  by  the  aislier* .  tf  tb4 
wif^i;be.ir]:emp;irAbIe,  it , will  fpUow  tb^t  ihe meiie:acc»? 
dental  r^idence  of  a  jtrorkman.  oa  a  job  iOr.a  :|)W^iaIi 
wfaei:e.h^ has  ^aoy. property. will  m^e.hium.  irre«)90vaUieto 
Be^ide^, t^e order  of renipvalf^ompreb^iiM^s the (fenght^i 
as  ,w^|  ^  the  wife^. ,,  Now  it  do^  not  appear  ^nt  jibe 
daughter  was  w,itbia  the  i^ge  qf.inurUire^  an4tif  aho  waa 
not, .  |ben  she  might  be  ren^oyed,  without  heir  mother, 
to  her  (the  daughter's)  place  of  settlement.    The  dailgh- 

(«)  4  r.  11,177.  (6)  2P. 4-  C  724. 

(c)  \U.^S.  357.  {d)  Bun.  S.  C.  412. 

N  n  S  ter's 
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Ifti?.       tar's  settlement  followed  that  of  her  father,  which  wat 
in  Badby.     She  was  removable,  therefore,  to  Badhy* 


Hm  Kiira 

MiMSf 

ante  of 
<Baiir«fmr. 


Bayley  J,  llie  ses^ons,  %'(pttshfe^th*'^<^  of 
removal,  both  as  to  the  fnodlef  Wid'tihe  daughter,  have 
virtually  decided  th^t  the  child  was  within  the  age  of 
nurture^  and,  therefore,  not  removable  Tifbm  her  1110- 


tl^r.  There  i3  no  ground  for  reversing  the  ^bnler  of 
sessions ,  m  that  respect  As  to  the  principal  pointy 
the  question  is  not  as  to  the  place 'where  'the  Wm  u 


settled;  that,  without  doubt,  isin  her  hbsband's^'piH 
risb,  Badby.  This  is  a  case  in  which  tlie  ^^ 
to  her  own  estate,  of  which  she  has ^a  seiinn/'  Tne 
hus^nd  had  no  sole  seisin,  for  when  ah  estate  in 
fee.  comes  to  a  feme  covert,  the  interest  of  the  li»oand 
and  wife  is  a  sebin  in  fee  in  both  in  right  or  tn^wi^ 
PdjfiUmk  V.  HayKkim{a).  Bex  v.  Ayikorpe  Biiodit^gi^ 
is  not  so  strong  a  case  as  the  present  r  there  *tti6  property 
was  the  husband's,  while  here  it  is  the  property "^rtiie 
wife^  descendible  to  her  heirs.  There  is  no  distinction 
betw^n  a  sole  occupation  and  an  occupation  , in  copaN 
oenary.  Although  no  partition  had  been  made^  the  wife 
had  A  right  to  say  that  she  would  occupy  her  part,  aiid 
not  suffer  other  persons  to  occupy  it*  And  tliere  might 
be  a  good  reason  for  it  here,  as  by  the  husband's  ab" 
sence  abroad  it  might  have  been  dlfficuft  for' her  to 
collect  the  profits  without  residence.  The  pauper,  thiere- 
fore,  was  irremovable,  though  she  could  not  have  gained 
any  settlement  by  her  residence  in  Bnngton*   ' 


^OLRpyn  and  Littlibdale  Js.  concurred. 

Order  of  sessions  confirmed. 


•> ' 


(a)  D(mg.  329.  (b)  Burr.  8.  C419. 
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)  The  KJNiQ  against  The  Inhabitants  of 

riPO^   appeal  •against   an   order  of  two  jusdceSi  In  December 
^        jwhereby  J.  Starts  his  ^ife,  and  children,  were  re-  was  hind  at 
^J>?f  ll^^.  ^^^  Pft"*°  ®f  All  Saints,  Hastings,  in  the  .  year.  §be  rent 
S^"^^  ^flA^-T^^  t^  parish  of  Herstmonceaux,  in  the  weSki^i^d 
^<f  ^;i??W^ri  1*^  ?^^*^^"*  quashed  the  order  as  to  ^^^^^t^ 
the  eldest  dauirhter,  she  beincr  illeffitimate,  and  con-  **  liberty  to 

^OOZi   fTU'  .   .,fr*  or,  ^»    .  o         o  »  determine  the 

jBcmed  it  as  to  the  other  paupers,  subject  to  the  opinion  tenancy  at  thret 

ifTr       .Tf."  ^  .  inonlhs' notice 

of  this  Court  on  the  following  case  :  —  from  any  quar- 

ni    ?^PJ^  «     ri.       r...  O  ter^y:  Held, 

f    Qn  the  26th  December  1825,  the  pauper,  J.  Starts  that  this  was  a' 
being  ^ep  settled  at  fierstmonceaux,  agreed  with  J(An  tenem^t  for 
^^^'  U^i  te^^^  a  ^ouse  in  the  parish  of  M  Saints,  ^^TX?"^' 
Hastings,  ^  twenty  guineas  a  year;  the  rent  to  be  paid  JJI^'c  4^**^ 
Weekly^  and  either  party  to  be  at  liberty  to  give  three  c.  57.,  and  that 
months*  .notice  from  any  quarter-day,  and  at  the  ex-  hsvingoccupted 

■irM^'^itf!'-;^  <■■:,   '[  ^*  .'  theaame,aiid 

piration  thereof  to  determine  the  tenancy.    The  padper  paid  the  rent 

^'-no'}    '■::.'.■•,        ,  ^  *^  ../^       for  a  year, 

coiitii^ued^above  a  year  in  the  occupation  of  the  premises,  gained  a  let- 
and  paid  a  fiill  year's  rent     The  case  was  arsued  oh  the    ^™ 
first  day  c^f  the^e  sittings,  by 

Z/mg  and  Capron  in  support  of  the  order  of  sesisions* 
Thi^  pauper  gain^  no  settlement  in  All  Saints,  Hastings^ 
by  rentinjc  this  tenement.  First,  the  parties  at  the  time 
of  the  agreement  d^d  not  intend  that  it  should  continue 
for  a  year;  secondly,  if  they  did,  it  was  only  a  defeasible 
interest  determinable  by  either  party  upon  three  months' 
notice,  and  so  does  not  satisfy  the  statute.  The  6  Or.  4. 
c.  57.  requires,  inter  alia,  that  the  tenement  shall  be 
bon&  fide  rented  for  the  term  of  one  whole  year.    The 

N  n  4  object 


i 
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iSVt.       object  of  that  statute,  as  cf  the  priot  statiit^  (the  596.9. 
_.    _^      c.  50.x  ^hidh  it  repeals,  wai  to  simplHy  the' 'mode  of 


agabui  gaining  settlements  by  the  renting  of  teQemeots ;  it 
ants  of  should,  tb<¥«fef(Me^  recdi^ '  such  m  tatiUbtfiktl&a  '^itA '  wiH 
csAuz.  '  best  effectuate  th^  fntentibji  ^  ttie  legislatute.  'Atld 
construing  the  words,  ^^bon&  fide  rented  for  the  term  of 
one  whole  year,"  with  reference  t6  the  object  of  the 
iegirintare,  the  fair  'me&mhg'iof  ih^  isi'^diA  At  this 
tim^bf'tttlring  tb^  tenement  the^tfhiorhld'ft^WyiiMtt^^ 
absdkltMy  bindhig  onef  patty  it  t^rt'^M^i-liM^tM 
x>ih«r  to  retbinf,  the  pbss^ioh  bf  tfa^  'prMh(k  4b^^imie 
whole  year.  If  thifit  be  M^  tfbeh  i^  thb  dise'tfildi^  *#«» 
no  ^xMVtratit  by  whieh  the  landlord  Wksb^iMfd  t^'j^^^ 
up  the  premises^  6r  by  wfai^eh  the  tenant  w)is*l)6ah8  f^ 
keep  them  for  one  whole  year,  for  Vither  parQr  ftilght 
dettrmitte  the  tenancy  by  three  montbs*  tfdti^.  "%*% 
tme'^that  under  the  conti^act  namde  in  thiir  diis^'^tte 
tenantry  might  endim^  for  a  year,  aM  in  Ihct  ^d^^ 
The  agreement  to  let  the  house  nt  twdnfty  fdh^eids 
a  yea^  imports  only  ett  the  rate  of  twenty  gBineaii^^^nA 
thehafbre  it  did  not  follow  necessarily  fV-om  this  conttM^ 
that^ttie  house  should  be  held  for  a  year.  The  t^atit 
might*  bold  for  half  a  year  only ;  for"  the  tenancy  Wi^  td 
be  determined  by  three  raont!h$*  notice  entpiiiilg  tft  ^ttny 
quarter-day.  The  tenant  therefore  took  the  same  Iti- 
ter^t  iti:  the  premises  as  ^f  in  te^ms  it  Imd  beefi-li  quar^ 
terly  ^tenancy.  If  a  settlement  was  gained  in'tbid>(Me^  this 
consequence  -wHl  fbllow,  Aiat  W  renting  by  d)(dyear,'  deMP^ 
minable  at  a  week's  notice,  will  also  gain  ia  settlement. 
So  'Attt  B 'settlement  may  be  gained  in  a  case  where 
the  parties  to  the  contract  are  bound  for  one  week 
only*  The  le^tattfre  by  thiiGi,  ^  well  us  other  aUHtftes 
relating  to  iWe  poor,  viz.  18  St  14  Car.  t.  c  12.  and 
the  59  G.  S.  c.  50.,   intended  that  settlements  should 

be 
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be  gained  bf  thost^.wbp iffOim  into  a.  pmrish  not  for  182?. 
tempo^M^^purpo^iefb..  M.for  a  pe^oaneQt.irosideQoek      _    , 

TheluAfo 

Here  tbe  piviper  at  tbe,  tiwe.pf  ibe  opmanact  cBd  not  ^gakm 
coiite{nplfite,^,{)ennauen4;  resideaoe  in  tiieipurbh  far  ante  or 
om:i)r/M>le  jM»c^;£M^.itj|«s  .(wt  qf  the  c<Hit^afit.tba(  it 

JShUa^d  fipfitr^.  .In  jt^a^tajt..^.^.  4«;(^/5?»  thore^aim 
diraf^g^^i^djfiapii^iiiQCf^ssary,  to  lOmpkte  «  aettleaieDt  jiy 
r^n^fig  ^if^T^ff^Ui  vi9.  wmifd,  rem  of  10^  at.(he  totffi 
ooci)fcM»tyiiip  »for/  ta  gear>>  and  actual  payment  of  the  re«t 
for  4»i^^^j(i|9U.  j?!^ar«;  <  Ti^.  paupar  Jbas  fiiUUied  all  theae 
eooditjuoni ;:  laad  tboitgh.  tk^  legialatura  contemplated,  a 
reotipg.fori^  jaarritjaeed  not  beaa  ind^eafiible  coo- 
traot'.to  ^^•..y^ac•  The  teoant  did  not  come  fat  a. 
temporary  pnqpiose  into  ihe  parish ;  for  the  agreement 
WBft^jl?^  ,a4e^anqy  that  would  eniuw  for  a  yeari  and  the 
occupa^fin  fov  a  year  shews  that  it  was  die  intention  cf 
tbe^PfMfti^  t^at  it  ^uld  cratioue  so  long»  Hese  is  n 
casasr.th^efpTif^f.  wkbin  the  words  Mid  pcdicy  of  the«ct* 
If  tbar§..^e]:e'<a;  tenant  for  years  with  renl:  reser^ 
qnartedjs  and  a  covenant  for  re-entry  oa  non^paynn^t 
of  ranti  ^and  a  jb^feilura  incurred .  before  the  end  of  tba 
first  r^ear,  ^a  landlord/ .might  turn  him  out,  and  there 
would  not  be  a  sufficient' occupation  to  satisfy  the  statute 
6GL'4^  and  yet.  it  cannot-  be  contended  that  auieh  a 
tenant^woiikijnotgai^  a  aettlement  after  a.  year'a  oaouf- 
patio*,^  ^though  at  the.  lime  of  staking  the  iteeemantrthe 
contract*  was^^efeasible*  ,  -  m  .1 

Ravi^y.  J,  How  delivered  ihiejiidgflaent  of  the.  Court 
This  ia  a  question  on  the  6  G.4.  c.57.    The  pauper 

agreed 
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^agreed  to  take  the  house  in  Decemba^l  825t  after  tbe.pi 
ing  of  the  6  G*  4.9  apd  bmng  coni{die4  vitbr.tbfi^^tber 
riequisites,  if  there  was  a  ireutiiig  for  a.  wha^e  ryeuy.  he 
clearly  gained  a  setttement.    This  act  anepedsi  (h0)W  Of-  8. 
€•  ^0»  and  then  enact%  ^^that  no  peiwm  Mil  f^^fflinea 
settlement  by  renting  a.teoemeQit  Uvif^Xt-fiK^ip^^m 
separate  dwelling-house  or  laad^  bonft  fide  li^ilteAfii^rj  the 
sum  of  10/.  a  year  at  the  least ipr  the  t^rm^foC  OMtw^ole 
year,  nor  unless  itshalltbe  aeouflied  und^r  Wf^r^yepriy 
biringi  and  the  rent  Jforv  the  same  aeMi^lIy^  pald-^nXbere 
IB  nothing  in  the  preamble  of  the  6  (r.  4^  AifiSa^Qntof'the 
59  G.  3*  c*  5<K  which  shews  that:  it  uraa  w.  ^k^icpl^en" 
plation  of  the  legislature  to  reqwreifdore.  tb^  what 
would  constitute  in  ordinary  cases  a.t^naniqi  feriii^jean 
The  preamble  of  the  59  G.  S.  recites  notbiiig^iQ^QiirJtJban 
that  many  disputes  and  controversies  hadia]:^s9^.9es|Mlc(U* 
log  the  settlement  of  poor  pec^Ie  in  p^ri^SiiUiJBngitnd 
by  the  renting  of  tenements.     The  6.<ji^f4>ii:w^|it»  by 
reciting,  that  ^^  whereas  the  settlement  of  tb^  p(9orjjbM8 
been  made  in  some  instances  to  dqieod  upon  lh<|L  annual 
value  of  tenements  which  they  may  have,  x'entcid,  £(c. ; 
and  whereas  the  ascertaining  such  value  in  4;iick.-fia$es 
has  given  rise  to  very  expensive  litigation,''  &c.  and  then 
repeals  the  act  59  G.  3.    There  4$  no  j-ecital^BrC^bery 
that  any  inconvenience  had  arisen  where  the  taneoajr  .by 
the  original  hiring  was  defeasible.    There  is  ootlMDg  to 
shew  that  the  words,  "for  one  whole  year,'' >ift, the 
6  G.  4.  require  a  different  agreement  from  that  W^MPh 
is  necessary  in  common  cases  to  constitute,. a  .yeerly 
taking.     Is  then  "  a  taking  at  twenty  guineas  4^  ytear, 
tho  rent  to  be  paid  weekly,  and  either  party  to.  beat 
liberty  to  tgive  .4hree  months  notice  from  axiy  qiiarter- 
day,  and*  at  the  expiration  thereof  to  determine  the 

tenancy," 
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tenanc^f^  to  be  considered  <*a  bofi&  fide  renting  of 
a  lenettlenl'  for  the  term  of  one  whole  ^^ear?^    A 
takingf  at  ttw  annual  r^t,  though  the  rertt  is  to  be 
paid'wedetyv  is'{>rim&  ihcle  a 'yearly  tenancy;  if  thei^ 
faad'bl^M  no  prbviso  about  tjuitting  at  three  months' 
no€ioe^''there  could  hare  been  no  doubt  on  the  subject^ 
as  it-Wctald  then  have  been  an  ordinary  yearly  tenancy^ 
with^'tlMr  rent   to  be  paid  weekly  instead   of  qaar* 
tefty^Oi^tmlf  yeliriy.     What,  then,  is  the  legal  effect  of 
a  t^nlancy  tfbrta;  year,  with  a  pro^so  for  determining 
it  in  the' middle  of  the  year  ?     Such  a  proviso  does  not 
prev^lPitfroni  being  a  yearly  tenaticy :  when  the  party 
is  ri^  bte  fa  f /I  of  the  whole  estate  for  a  year,  liable  to  a 
defeasftlt3er  on  a  particular  trrent    In  all  cases  of  de* 
feaiSbto  estates,  ^ben  the  party  enters,  he  is  in  of  the 
whote 'tetMe,' though  an  event  may  afterwards  occur 
wfaiel^'^ould  prevent  the  estate  from  continuing  during 
the  lvlidle>  period  of  time  contemplated  in  the  original 
granV^  it.'   As  where  there  is  a  lease  for  twenty-one 
yearsj>  determinable  at  the  end  of  seven  or  fourteen 
year^,  'the  party,  when  he  enters,  is  in  of  a  term  of 
twentytone  years,  but  a  defeasible  term,  and  which  may 
terminate  by  matter  ex  post  facto.     So  in  the  case  of  a 
cotnmon  lease,  with  proviso  for  its  defeasance  by  non- 
payment of  rent,  non-performance  of  covenants,  or  the 
like^  the  party  enters  for  the  whole  term,  liable  to  be  de« 
feated  by  a  future  event.     Lord  Cokej  1  Insi.  42  a.,  puts 
several  cases  of  defeasible  estates:  "  If  a  man  grant  an 
estate  to  a  woman  dum  sola  fuit,  or  darante  viduitate,  or 
quamdtu  se  bene  gesserit,  &c.,  in  all  these  cases  the  lessee 
hath  in  judgment  of  law  an  estate  for  life  determinable, 
and  in  pleading  shall  allege  the  lease,  and  conelnde 
that  by  force  thereof  he  was  seised  generally  for  term 

of 
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of  hiff  life."  This  is  on  the  principle  that  when  an  4a: 
terest  is  granted  to  him,  liable  to  be  determined  on  g 
particular  event,  the  whole  interest  is  vested,  in  bloi 
in  the  first  instance,  but  it  may  be  takeii  09t  of  him 
by  the  occurrence  of  diat^Vtint.  On  the  same  prin* 
ciple  BuUer  J.,  speaking  of  the  effect  of  a  l^^r&Nn 
year  to  year  in  Birch  v,  JVright(a%  §ay9^.  *<  If  a^  lenaBt 
fwm  jear  to  year  holds  for  four  pr  five,  yearb  '(eicker 

mtiky 'declare  on  the  demise  as  bav^g  bee^  made^fiHr 
soeli  a  number  of  years/'  This  is  qn  theprinciple^that 
it  is  to  be  considered  a  lease  for  so  Pjiany  years  ^Mhe 


party  lAaU  occupy,  unless  in  the  mean  tune  it,  ^jhAll  be 
defeated  by  notice  on  the  one  side  or  on  the  other.  On 
tha  Kke  principle,  in  this  case  the  taking  b](^e  {AMjper 
ia.  to  be  considered  a  lease  for  one  whole  year  i^iita 
ceeadon,  although  an  event  might  happen  |>y.whidi  jt^ 
original  interest  so  created  in  the  first  insjtaaoe  wo^  be 
cfasttnged*  The  event  did  not  h^peo :  he  oqcujn^d  the 
house  for  a  whole  year,  and  paid  the  r^nti;  whic|^  ■e3^- 
ceeded  10/.  during  the  same  period.  He,  tjblerefi^e, 
gained  a  settlement  in  AU  SaintSy  Hasiifigs,  and  the 
order  <rf*8es5tous  must  be  quashed. 

Order  of  sessions  quashed  (^)* 

(f)  IT.R.  578. 

(5)  The  decistoii  in  this  case  is  precisely  withifiihe  prindplffrlnidAnra 
in  2btr  y.  B^ker,  2  j8.  j-  (7.  ISO.,  as  to  conditional  hiiings^  of  MffHitf. 
•M  If  ^eiflugain  be  originaUy  ma<ie  for  an  entire  year,  and  terms  are 
Hitroduced  •applicable  to  a  coadnyimee  of  the  relation  of  Auiif^  tbid  ^^ 
ffni  (landlord  and  tenant),  during  the  whole  year,  but.  there  ia  alao  •  jpn»- 
tMm,  tbat4H  a  given  er^nt  it  shaU  be  competent  to  the  parties  pa  pat  mi 
te4  tfk  or  iiMpcn4  Ae  mrwiM  (tenaaoy)  for  a  ptiti  cit  the  year,  idtik  ;aet- 
tlement  is  gained  if  the  tenice  is  actualfy  performed  (tenaney  actually 
«Kiiliklcib%ifabl#yiii^  irid  tiMdt  fkttj  avAiU  biontl^  of  dit  ceodiiioii. 
A  conditional  hiring  (renting)  is  for  this  purpose  the  same  ju  mx  ^afawdipts 
hirmg  (renting),  unless  the  condition  is  acted  upon." 
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The  Kiya  against  The  Inhabitant  of  ^        ^f"^  Lt 

Sandhuiist* 

I 

UP(!JK  appeal  against   an  order   of  iwo  iosticeiy  Aptuperwas 
1 ,  ,*    'r  V   -       •  ,  hired  by  the 

whereby  T.,$lark^  bis  wife,  and  children^  were  r^  commaDding 
i^oved  irohi  the  parish  of  Easthamsted  toi  the.  parish  of  royal  mUitary 
Sandhif'iti  both  m  the  county  of  Beris^  the  jessiou  nafemntiii 
eonfimeA  ihe  orfer,  sulyeict  to  the  opmion  of  tluf  ^^^^^ 
Cdiirl^cfla  the  followinff  case:—  terms  of  the 

.     „,j,  :  .  .  hinng,hewai 

The  raupeir,  T.  Slarkp  being  uninarried,  and  without  ^ojk>ey  aU 

.-.■.j^  '        ■  ^     '     '  orders  of  the 

any  chud,  was  hired  on  the  ISth  of  Mpgf  181  d,  .«si«  officers  of  the 

institulioiif  and 

«drv0nt  on   the  ^tablishment  of  the  Rciyal .  Militaiy  to  be  allowed 
Cdfleg^  at  BZor^^^,  in  |he  parish  of  Saiu^^     By  liidifbewuhMl 
a.  wAmint  under  the  hand  of  his  late  Majes^,  bearing  i^^"  he  w^  * 
date  ffie  2:Hh  May  1808,  all  matters  relatifig  to.tt^e  ^i^^^Ztke- 
interior  regulations  and  economy  of  the  eatablishmeot  ^"n*^^^^ 
wei^e  ptaised  under  the.  cognizance  of  a  coU^iate  bo^vdi  «^fied^with 
consisting  of .  the  governor  and  several,  other ,  persnaa  retained  the 

power  of  dis- 

mefHipned  in   the .  warrant.     Certain  .  regulations   for  missing  him  at 
jneri-servatits  hired  for  the  Royal  Military  College  «r»  notice:  Held, 
ent^^   in  a  bopk  kept  for  that  purpose,  containing,  was'a^ood'* 
among  othei*  rules,  the  following :  "  The  servants  are  to  J^^JSiJurfi 
obey  all  orders  they  may  receive  from  the  officers^  t>(  the  ^^^  P^y 

•^  ^         ^  might  deter- 

institiitiony  itbe  stuff-seijeantsi  and'the  surveyor..   Thejr  nin«  it  before 
are  allowed.  Nvages  at  the, rata ::Of4Uiteeu  ahiUings  flc#  ofUieyear; 
week^t with <uYedres» and  onetmdms smt oTbknheft  per  setUement was 
anntan,  subject  to  siich  stopp^gfes  as  ^ay  .be^  prdwrody  S^aitb^gh 
but.wjiipb  *aU,rbe  pwd^upeveiy  three vmbiftb*,^  *fl*<^:pn>i;L"^.i; 

^      I  .      »  •  ji.ra     ♦"  '■    >>-■*''*'  ,       '" ^^ '  the  statute 
'  "'''   ''"Hr^'iHt::  cSll  it.  ofily  tt«ilnit«  »  hirMJIiriD0,UaiiMrfice  under  it. 

'    "     ^  '  dedncting 
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1837.       deducting  for  the  charge  of  breaking  fumitune^  crockeiyf 
^^  _  Sec  belonging  to  the  college,  that  may  hai?6  been  com- 

gainst       mitted  during  that  period.    Should  a  servant  wish  to  quit 
aotsof       the  college,  he  must  give  one  nkmch^s  previoitti''tetice; 
but  should  the  college  see  reason  to  be  dissatislfied  %rith 
his  conduct,  it  retains  the  power  of  dismis!^g  bhn  at  a 
moment's  notice."    The  customarj  mode  of 'LiHng wdi 
servants  was  by  reading  the  rules  oi^er  id- ffil^'  ftt  the 
time  of  hiring,  and  then  recpiiring  thei^  iigMtiM  to 
them,  in  witness  of  tbdr  agreement  to  senH^iMKlb^  terms 
prescribed.    The  pauper  was  hired  by  Ooloikl  BdHler^ 
the  lieutenant-governor, -one  of  th6  ofii6er^''eohd^}|kkibg 
the  collegiate  board,  by  whom  the  servaoE^'  "Wir^  tiimally 
hired.     He  heard  the  above  regulation^  i^d  nt^&ifb  sitae 
time  by  the  quarter-master,  and  signified  his  assent  ifi  the 
usual  manner,  by  subscribing  his  mark  to  thenu     He 
remained  in  the  service,  and  received  h&^*waged-ki'lkbove 
agreed  on,  for  two  years  and  a  half  befe^i^'hetiarried. 
He  lived  and  slept  in  the  body  of  the  eolleg^  Md  was 
employed  in  making  the  beds  of  the  gentlemefl  iUalets, 
assisting  in  sweeping  and    cleaning  the  room*^,  -  Idid 
various  other  occupations  for  the  service  of  the«t9t»Hege 
eacclusively,  as  directed  by  the  officers  -of  th&  college; 
He  was  discharged  with  several  other  publid  sei^nts 
of  the  college,  without  notice,  in  the  year  1819,' 'tm  a 
reduction  of  the  establishment  by  order  of  govefMttent 
The  body  of  the  college  is  excltteiv^  ap{)rbpHMed  to 
public  uses  for  study  and  lodging  Df'tlie  g^ftlliitoieil 
cadets,  and  is  exempt  irom  poor-rates,  as  "bein^W  public 
building.    The  pauper  and  thirty^two  other-  persons 
were  employed  in  the  same  "serviee,  not  a^'  this  fyrivate 
servants  of  any  individual,  but  as  the  public  servants  of 
the  establishment,  to  obey  generally  the  officers  of  the 

collie: 
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college:  and  tb^  were  pud  by  tb«  pay-seijeani^  out  of       1927. 
the  fiuidi  supplied  f  for  (he .  nuan  teoanca  of.  the  0oUege ;  ^_ 

and  <tb^  were  not  rtetunied'to  the  <eoUeGtor  of  the  taxe«^       igahui 

.  *  Thelnhibi^ 

DQr.{;^(fi)pr|.A^r  a39e6fied  as  sei^vantfii.  The  pauper^  .71  uutoC 
iSfarV.iWJtorwards  married  his  present  wife)  aod  the 
childifeo  removied  with  him  ave  the. issue  of  the  mai^ 
riage.;,^  ^PW  tib^^locts^  the  sessions  found  that  there 
was  ^  gf|i|pal;hiriiig  siu%ueii|.  to  poa&r  ai  settJeioe^V  if 
a  se4dfPfK)t  oonJd  beaoquired  by  such  hiring  a»d  seiTr 
viae.  jn^A  pji^^^tabUshioeol^  like  .the  college ;.  apd  suhr 
mxti^  \t)mi^^f^o(fk  fqr  the  opioiou  of  this  CQ^ftp. 
WJ^fl^i^v^e. paoper»  T.^SUtrh  a/^uiired  a, settlement 
b]i.jimf:h.fhjjri]a|g,aQd  service>.ia  the  college.?  This  case 
^^  4MK^^4,  a,ti  the  rsittioga  iu  baM  after  laait  7W»i^ 

^i^er4.i^9XiirTayburd  in  support  of.  the  order  ^of 
se8slMl*'>jTbis.(Was  a  yearly  hiring^and  as  the  coUcge 
didliw^  .exensise  the  power  of  dismissing  the  .paupiov 
hetgaip^  ai  (Se|;tlement.at.the.end.of  his  first  yearns 
servijQS»,rM  Resides,  .the  .sessions  find  expressly  a  general 
hiviqgy^flDd.  only  ^ask  the .  opinion  of  the  Court .  OR^the 
e£^'.Q|!  f^sud^  general  hiring  and  service/'  .  lt,}$k 
inunfit^rial  wbethcir  the  contract  be  to  serve  one  .oc  nwre 
masters^  as.the  staiUite  ^W^ii  M.  c.  1 1.  .^.  7*  does*  not 
meMJOQManyfpersDoas.masterita  whom  the  hiring  .is;:j;o 
be^J^pnlyenactathat  the  person  jn. order  to  gain  ra 
setdiptaqt  ahalbbe  upmarriedy. without  ddld.or.chihJi^sOf 
aBdrsbalL^rre<nnder&  lawful  hiring  Ua  a  year^.i^Uis 
thoi^i^reiofthe.senwe^  th^refer/ey.that.miist  detocaune 
thea^tt^iim^pit^r :  Tb«ire  is  no  repert^  icas^iip  whicb,4i 
servant  of  Jhis.Jti[^tjK  haa  gaioe4i^./ietUemei[itb|y  such 
service^.bnt,  that  may  te  JMOtpse  such.xightiwas  jmwt 

disputed* 
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die  mmkmmte  ^.'ilfm*»Kllm*jHtmtk  «tfct<mp«nii'rf  tiie 

tf 

irithout  rack  a  tohiiityty^  iHinMj  HiMfywWllliliilpie 

Ae  4BtlB  kb  s  ciair  aheir  Aal  lW*iiH>i>W  familiMiiiP'* 
ctk-mramg  grmndfli  die  GMit'  i«oMlf4Mtp4ili9r^e 
oStfae  jiMtmfr|'«4^ibon|lMMfel?i||  lkiMlMMl»M 
isetMBed  ky  die  «rtkMimibi)Miliif  i#|r|^4l^ 
MtedftW  the  Cogftt-  M'  ••^^f>C»#^iWl>iiiMirrr 
ibiw>iuttc<  le  any  dedMon  vdiMi  tby  <tMftJJikj<hl|'WiM 
tike  oaie  that  the  reooed  nUl  kw^lV^  >iqilW«iiAlPB^ 
iSnt,  d»e  is  do  ycefly  hiring  within rigy.ftilpfti  ^An 
Miletend  ODBlract  it  not  »i]|Ment|.ftin«i|t  iMffcWP^* 
fioppedog  the  eontceot  on  <he  pe*t4if  )>i%->ll|tf»ll»ferbe 
»gciMna  birim^  j^  di»>poweg  iwtefefii?  Jy ^ ^Iffhgt 
of  •ditmiidDg  him  at  &  moment**  aedeeif  dMtfs^klVi^ee 
teiKm  to  be  dimetiafied  widivUim  ieii{}«9cei.p#(Prlhe 
odginel  oontract^  and  ia  inoensiitaBt  eriilkiftlHl  IKiliflfl*  of 
a  ymtrly  huingu    He  mm^iik  km^^iMmg^^^Iki^^^ 
ment's  notice,  not  for  aoy  <Mill»?tbe»0etdii%||itlpiirtip  of 
Ike  ettablisbment,  which  explains  how  wide  a  meaning 
was  giTen  to  the  word  ^  dissatisfaction  "  by  both  parties 
at  dMdnm  of  biiitv  ofieddear fl:  JI»i(i%#3Ae^^ 
tbrnumsoM^  the  angegtipeel!F^nhfeejA^}o  dke  pMpgre  at 
dttNtinm«:oC  kiridgb.  r  imdi  .tke  petmiMiriiitf  ofiipir.go 
ki^^md^diasetivaof  diefe9die»1h»>kli4'dMefkJtf  «M4b«ke 
emdifo.  tboraMt  ofiibe  di^/m  Jlirkknlkfn^^ 
dm  imtus#(ifiidiekeaiBkUakl|iftlt^  %  mrmmm  MtjuiUrBot 
iDonftr*  n -aeldebisBft  *it  i«btip|wideit-*ly  ^>dwt  ititiite 

8&9 
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6  &  9m^MAi.S0i:  j»4,y  t|la»1H>i JUi  gliniiig  a  settle-       ISSff. 
ai«it4iMrt*hMlte  kmmlkUft^^^9fi^uMk*§m  hmvwMe 

bcrting  to  tbdr  8app«»t;  >9bMttU»iB«MM:i«  lC4ky«lMkh 
▼eats  in  the  crown  certain  lands  for  the  Royal  Military 
CMigbi^nfMki  AfM  Mi  4rfbj^iigr  iNd  baaa  f^^  to 
«Mlli4#4l^lrdyid«ifKtflrf  Milega^iiaod  ind  diraeiea  ^tbat 
tMiitpmm^Aoiild^tmn^  a  itolh^iale  boantriMr  ithe 
miaBtt^iU  lite  iiil0ri(»»i^^tiooi  «£  aoch^'MteUirii- 
iniit  i  lite  tNMNMHi'  ia  4lMi  wlabHrinaenl  ai%;4li«idbre^ 
ti#iaN«iti^  «#  flia  Groans,  thoiiifb  htradt  by  the  4rffair8 
aflMfeiliblbteieaCr  aad  A^ctmm  not?beiag  luaiiuii  ad 
ii^tttf  <tiet^  {nfffiaa  k  aot  tfabjoct  to.  ita  opeaaiira^^aad 
ka  MNMimfilinfiet  gain  a  feettlament.  •  Indeed  vthiat  is 
matH^ISBb  aik  ^)flSee  dian  a  aetflce^  and  tli»  ptcion 
aerAi|^'tace  t  aeldier,  wiM>^ is  the  asrrant  of •  tba  king^ 
iiMI»fliayi)ediMtisaed  at  the  diaen^tioD  of  dia>«nawn, 
attd'^Meelfaa  pay  firom  tba^  pabKc  p«fse,.not  from  <the 
pohket  of  any  indvridoal.  'No  declaration  cooU 'be 
GMied  ki' Hdoh  soeh  aewanc  coald. bring  an  aation 
igiinil  aiiy;of  lliex>llleera  for  beingi  turned  away  €0  the 
HBdMlkn  ^tbe  eitabUih«eflt4 '.~:     

•'  Vikrutrh  6n  ibis  day  defireredtba  judgmeat af  nke 
OMMlii  •l*"llns 'caia^^tba  qnevdon  is^  Wbaiiier  .|he 
pMtfptf  had?  aeqaiMda  settUnsent  in  ^DoasaqnaiiCBii.of 
biMng  bMn  linied4tito  tb«^48CabUihnient  at:  ^Sbadfamf, 
iMAttMia^f'gkryei^ibi^^  TluitaitaUkfaiiant 

is  in  tbe  naciu«i3f  a  oolltgiiltaiiksanlyilindtbatBna^ 
wbich^lfae  alrtantaara  Inred  lore,  dat  ^  thgr  are  to  obey 
Vol.  VII.  O  o  all 
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1S87«  aU  orders  they  may  receive  from  the  oftesrB  of  ih« 
insdttttioiu'V  TbeyareflUowedat  die  Tate  <  of  16ft  per 
wedcy  witb  one  dcest,  &d^  per  Bnonniv  wibfecttOiioeli 
stoppageik  as  may  be'ordcred^  bat  wbich  are totapaid 
up  eveiy  three  moatfas^  aften  dcdoct^kig^  foe  the 
diltfge  of  breakoig  furnime^  v&(Vf'  ancle  ahbokl  )aiate^ 
Taut  insh  to  qait  ib^  eaUegft^  he  0iust(igi#e^^«be 
month's  previoas  notice  but  ^^OfdA  tlie^iccUieB^^iaee 
reason  to  be  dtesatiaAod  ^wteh  hia'dtkidiiot^  ati^^^ 
the  power  of  distnisBing  iiiiii  40;*  k'  inomentia  aiitil^ 
The^aesflioils  tb^ght  thactbis  was H'gebca&l^Ma^  ao 
as  t& Constitute  a  hiring* forig) year  y-km  tbeyieikenBlaid 
a  doubt  whether  die  hifuig^vbeit^  i^  the  iwfliqcr>^>  the 
estaUtshmeat,'  was  sufficient  to  dMifer  a^ettjiilracBftJipitba 
indivldoil  faired.  Another  point  v^ised  iai  th^jdrtenapibni 
was»^  whether  die  power  resenred  in*  the  originafroanlBaelv 
of  puttii^ian  end  to  the  servioe  by  «  nioaditeUaatiaBiwBi 
the  part  of  the  servant,  or  at  a  mQiDcnti!K>natfiDe<i)f  ifaa 
CoUege,  ahould  they  be  dissatisfied  with  him,  prevented 
this  from  being  a  hiring  for  a  year.  On  this  point  we  are 
satisfied  that  this  is  to  be  deemed  a  yearly  hiring,  not- 
withstanding the  power  of  determining  it  in  the  mean  dme, 
as  that  power  was  not  exercised  before  tli^  ^fkAtiiA  bf 
the  year.  It  is  like  the  case  of  k  defeasible  contract, 
(similar  to  that  in  Rex  v.  Herstmonceaux  (a\)  to  be  deter- 
mined on  some  contingency;  but  that  qohtii^genqy  not 
haying  happened,  and  the  contrapt  not  having  been.de- 
feated  during  the  year,  it  enures  after  the  year's  service 
as.  i»..yearty  hiring*    But  it  wa&jJso  ^saii),'  >tl^  f^ /ikus 

hiri%  wiis  by  the.offix:er  of  the  e$t^bB|i^ieDt^^il4^!^^ 
pikrty  ivtis  to  serve  die  officers  of  thcl  Je^ll^brir^^ 


:;.t.        I      ' I    (■      .i      '^-MJ    .lU'il  I 

■  ■  ■    I        •  >  r 


,  (a)  Aafe^  p..^^l, 

<■ 

4he 
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tbe  yomi{f  gentlemen  supported  at  i^  aod  was  not  hired'       1887. 
by,  orto  aerfe  a  private  individual,  tliat  distinguished- 


^MMpiy:|[^ 


tbia  fronr  the  ordinary  cases  of  hiring^  and  prevented  <^!#h<^ 
a  seCfbmeBt  front  being  gained^.  The  stat  S  JfF»4*M'.  aouoC 
c.  £1.  &/7«  only  contemplates  alairfiil  hiring  and  service 
under  it  (Jldoestncit  say  by  wfaomi  the  hiring  is  to  be  nude. 
It  Jbas:  fallen :  urged  in  avgament,  that  the  party  is  ta  b& 
cossi4f|P^  as  >boldag  an  officii  not  aa  a  senranu  But 
a^maiDwbo  does  all  the  menial  .offices  of  a  servant,  and 
is  at  the  eomraand  of  tbe  penspfis  in  the  eBtablishmenf, 
is«a  i^0midt|.and  iiot  an  officer*  Wie  think  that  the  le«. 
gidaiar&didAot  asean  tomakeanj;  distinction  between 
on^descripliHi  oC  kiriiig  and  another,  by  a  particular 
dailcnptiDBtof  ^rsons;  all  that  it  required  was,  that  the 
hiiingiishduld*  be  lawful,  and  that  there  should,  be  a 
senaeefundeff  it  Here  there  was  a  lawful  hiring  and  a 
s^rvinijttBderit  in  the  parish  of  &iiu2Af<rs^,  and,  there- 
fofifc^  fiisetdement  was  gained* 
.»Mi;>v.   r.  Order  of  sessbtts confirmed. 


:T|j^i?{j]Kjn/5  qg/^istThe  Inhabitants  of  Stoke 

Damejeiel. 


u  I  ;'■■) 


'.'  / 


TTPON    appeal  airainst    an   order  of  two   justices,  'n>«5SG.5» 

whereby  Jane  Coleman   wad  removed    from    the  recitMl,tlMttfi« 
parish  of^  Sioke  Damerel  to  the  parish  of  Charles^  in  the  ,kNii  eoMted 

'•■'»''        ■'■>*    -^  -l  '  ..  ..  bjdM4S£ttK. 

were,  frequently,  evaded  in  the  binding  out  of.poor  children,  aod  that  the  pramittm  of  appran- 
tMUp  fi^  iMMietthk^  pit^ided  by  pamh  xteceri»*wli6  #ei«  flkttfecnilikd  to  bind  out  poor 
chiidrefa  without  the  sanction,  of  justices  of  the  peace,  and  then  enncted,  '*  That  no  iodentora 
of '^rettt^^'p,  by  iWsdn  of  Jrhich  any  etf^s*  wKatever  thdr'at  itiiy  Hme  be  incurred 
by  ^e  pubiip  pafpd]iklXifnd^^«ha^i  be  v|Uii^.im<i^^^^  upleca  a^ro^ed  by  two  juitioea  of 
th^  p(^a6e  uhoer  dieir  tiands  and  seals,  accbraiog  to  die  proTisioot  of  flie  aaid  act  and  of  tUi 
act:**  Held,  that  in  order  to  make  an  indenture  by  reason  of  which  any  ezpenie  bad  bean 
incurred  by  the  public  parochial  funds  Talid  and  effectual,  the  appronl  of  two  jutticaa  abould 
be  under  their  bands  and  secUt,  and  tfiat  luch  an  indenture,  approved  of  by  two  Joiticoa 
under  their  kandM  onlt/,  was  ?oid  and  not  Toidable,  and  that  no  settlement  waa  gained  bf 
awviog  QBdar  it. 

O  o  2  borough 
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1887.       borough  of  Plymouth^  both  in  the  comity  of  Deoon: 
the  sessions  quashed  the  order,  subject  to  the  opinion  of 
this  Court,  on  the  following  case :  — 

TlM|  Illhtmt" 

ant!  of  The  pauper,  Jane  Coleman^  daughter  o(  Thomas  Coie^ 

man^  of  the  parish  of  Stoke  JiamereU  in  the  county  of 
Deooriy  was  bound  an  apprentice  on  fhe  1 6tb  Ockiffr  I'SSS, 
to  JeremzaA  Ellis,  of  the  parish  of  Cftar/fs,  vithin  theix>- 
rough  of  Fhpnouth^  in  the  said  county.  The  maentiire, 
which  was  on  a  12.  stamp,  was  executed,  py  th^  master, 
the  pauper,  and  her  father,  but  not  by  the  overseers 
qfthe  poor  of  the  parish  of  Stoke  Damerel  (who  wer^  not 
parUes  thereto)  and  the  following  allowance  was  wntten 
on  the-  margin  of  the  same :  n-  <<  DerxM  to  wit ;  We, 
whose  names  are  hereunder  written,  justices  pt  ^e  peace' 
for  the  county  aforesaid,  whereof  one  is  of  the  quorum,* 
dp  consent  and  allow  to  the  putting  forth  Jan^  Colfman 
am  apprentice,  according  to  the  intent  and  raeanmg  of 
the  said  indenture."  This  allowance  was  s^ed  by 
J5*  IjocJeyer  and  &  Pynti  two  justices  of  the  peace  for  the 
county  of  Devon^  but  was  not  under  their  seals.  Upon 
the  binding  of  Jane  Coleman  by  the  indenture,  an  ex- 
pence  was  incurred  by  the  public  parochial  funds  of 
Stoke  Damerel  (i.  e«)  the  sum  of  9/.,  being  the  consider- 
ation-money mentioned  in  the  indenture ;  and  a  further 
sum,  being  the  costs  and  charges  attending  the  binding. 
No  notice  was  given  to  the  overseers  of  the  poor  of  the 
parish  oi  Charles,  (or  to  the  guardians  of  the  poor  of  P^ 
mouth,  or  to  any  of  them,  of  the  intention  to  bind  out 
such  apprentice)  previous  to  the  binding.  Plymouth  is  a 
borough,  situate  in  the  couxiiy  of  Devon,  having  justices, 
who  have  exclusive  jurisdiction  therein.  The  pauper 
resided  in  service  under  this  indenture  with  EUis,  in  tlie 
parish  of  Charles,  Plymouth,  from  the  date  of  the  in- 
denture 
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denture  unti|  she  Wfi^  discharged  from  further  serrice        18S7- 
under  it,  on  the  Sd  jtdy  18^6,  by  two  magistrates.  — — — 

Nolan  and,  Praed  in  support  of  the  order  of  sessions.        ante  of 
Nq  settlem^t,  was  ^ined  in  Charles  by  the  service 
un^er;  this,  indenture,    liie  pauper  would  have  gained 
a  setdement  bj  such  service,  if  the  binding  was  valid 
either  as  ^  par|sh  indenture  or  as  a  binding  between 
the  rarties.    But  it  cannot  ,b^  good  as  a  binding  by 
the  parish,  ^)€tCfiuse  the  pkrish  officers  were  no  parties 
to  the  deed.'   Bex^  v.  Artmdet{a)  shews  that  this  is 
A  .^od  .binding  between  the  parties,  unless  it  be  void 
by  reasQn.of  nonncompliance  with  some  of  the  pro-> 
visions  of  tjhe  statute  6^  G.  S.  c.  139.     The  early  sec- 
tions-pf  that  statute   relate  to  indentures  ivhere  the 
pansV  officers  are  parties ;  and  the  second  section  re- 
qi^res  thfit  notice  shall  be  given  to  the  overseers  of  the 
poor  of  the  parish  in  which  such  child  shall  be  intended 
to  sei^ve  aa  apprenticeship,  before  any  justice  shall  allow 
sucli  indenture.'    Rex  y.  Nemarh-tipon-Trent  {fi)  shews 
that  ,&uch  notice  is  necessary  in  the  case  of  parish 
apprentices.  ^  The  eleventh  section,  after  reciting  that  the 
salutary  provisions  enacted  by  the  ^ZEliz,   are  fre- 
quently evaded  in  the  binding  out  of  poor  chfldi^^, 
and  that  the  premium  of  apprenticeship,  or  a  piitt 
thereof^  is  clandestinely  provided  by  parish  offl^^rs, 
who  are  thos  enabled  to  bhid  out  such  poor  chOdi^eil 
without  the^  sanction  of  the  justices  of  peace,  enacts^ 
'^tbat  no  indedture  of  apprenticeship,   by  reia^oQ  of 
which  toy  expence  whatever  shall  at  any  tinie  i)e'ini» 


;  I  ;        I  , 


( 


(p)  SM.^S.  257.  (b)  5S.  $  C.  59. 

O  o  3  curred 
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IdSt*  cunled  by  the  public  parddiial  fiitid^,  shall  be  Tattd  and 
e£Pectutil,  unless  approved  6f  by  ti^  jbsttc^  elf  tbfe  piBOt 
under  their  hands  and  seals,  according  to  the  provisions 


ThiKdro 


ii  ef  of  the  said  kci  and  of  this  act^  OtHs  6f  th^  proiVJiions 
^^  of  tfiat  act  is,  that  notice  shall  be  gi?^tl  t6  lM  oV^tseers 
of  the  poor  of  the  parish  in  Which  Mi^h  c6!KI  ^hiA  be 
intended  to  serve  an  appreltitlceshtp.  Hiat  *li^iiISiioR 
therefore  must  t)e  considered  aii  intoi^polftrteA-'ift''ttie 
eleventh  section;  and  the  indentui^  Iti'^u^db*^ tiot 
valid  for  want  of  such  notice.  S^otiMyf  ^'1in)en- 
ture  vras  void,  because  die  iapproval  b|^  tli^Wb  jiMices 
was  not  under  their  seals.  This  is  at)oW6V^4t^'t6  the 
justices  which  is  to  bind  third  j^rson^  and^^"fl(^ilxing 
of  their  seals  is  a  condition  afaneked  \iy  theli^sliMnre 
to  the  execution  oiP  t!be  power,  arid  th^  jti^dfte^'ihfete- 
fore  cannot  dispense  with  it.  IThe  aUdWaiAtb^  6i^  )pktish 
indentures  and  of  certificates  are  andb^oUr  icy'^^di 
dther.  Now,  by  the  8  &  9  W.  8.  c.  SO.  pei^bHs^'^ming 
to  inhabit,  and  bringing  with  them  a  c€tlS6!6itiii  ttflder 
the  hands  and  seals  of  the  churchwardens  atid  dtersieers 
of  the  poor  of  any  parish,  owning  them  td  b^  frihslMt- 
ants  of  such  other  parish,  are  irretnoviEible  unti^  sidtualiy 
chargeable.  It  was  decided,  in  Rex  v.  Austrey  \ti)^  not 
only  that  there  must  be  a  seal  to  such  certificate  boft  that 
there  must  be  a  separate  seal  for  each  party  granting 
the  certificate,  and  that  upon  the  groutid  that  it  was 
the  mere  case  of  the  execution  of  a  power,  add  that  all 
the  circumstances  required  by  the  creators  of  the  power, 
however  unessential  and  otherwise  unimportant,  eould 
only  be  satisfied  by  a  strictly  literal  and  precise  per- 
formance. 

(a)  PhiU.Ev.  471.  teTentb  edition, 

BoUand 
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jBfilqn4  aa^Pole^^idge,  <^^        Tbe  deventh  seetion      1981. 
8  i^pt,|ncprpojrate  ,8ll  t^e  proYisions  of  the  previous 
sectifffv^  ^  i?  d  db^ct  enfurtment,  applicable,  to  a  paiv       mgaimM 
ik|ili^:^pe€»ea  of  wprentic^shipi  where  the  parish  officers       Mits  «r 
iu:(^.i)9t^  Rff M^  .^  4^^  indeptur^ .  but  where  some  part  of 
tho.ff^pfgf^  ^iP^^  ^^P  pf  ^9  l^rpchifd  funds.    It  has  a 
{n]$f)a|^e,|Q|f^  o^  ffstd  \ft^  evidently  introduced  fiir 
|he,pi^i;||^,Q|^  .pf^vepting  ^e  pfirbb  funds  froip  being 

W  I        J   . 

i;.{^.^i;^^^jt^^pi^jsb  9ffifers,  Iff  the  assent  of  two  justices, 

|^^i^^;^|lpri^,^tf>  bind  .fjoor  apprentices;  but 

Wfl!fc«??fi»!  I??  «9t,  r^qyuif ed  .^o  be  given  under  seal.    In 

^h!^  rf?W  ff?<?^WP>  the  ;9verseers  of  the  poor  are 

^j^poi^^^j^ltp^tref^t,  ,with  lords  qf  ipanors  for  waste  land 

^^^tife  ^p^tipp  qf  c^>^age%  and  the  agreement  must  be 

.^)Q^i4^  t^^  l^nd  and  seci  of  the  lord  of  the  manor.     Sc^ 

,^^^e^^x;8l;  section  pf  the  act  £6  G.  S.  c,  139.,  the  justiipes 

f^  Xffjf^if^tpsigin  t|ie  allowance  of  the  indenture  whete 

,t)l9.^{^u^  ofl^pens  are  parties,  and  no  greater  power  is 

.^'j^  tfP  t^^e  jfij^tices  by.the  deventh  section  than  the  first. 

.  p^Jtyrji  ,^ejrrf3pey  ^ould  a  greater  degree  of  solemnity  be 

,|re^i^irej4,i|i.  the;  acts  required  to  be  done  by  them  under 

^^h^  .eleventh,  ^e0;ion  .than   under   the  first?    Besp  v« 

^i^sfircj/  (a),  dpes  not  apply,  because  a  certificate  is  the 

,  0^  pf  thQ  pa^f$I^  officers^  and  the  sealing  is  itidispensable 

l^^^pnfil^^ityA^id.^   He]:e^,the  indenture  was  a  comj^te 

ifis^'^ipef^t  bef9re  the  approval  of  the  magistrates.    By 

statute  5  EUsL  c.  4.  5. 4 1 .  it  is  enacted,  ^<  that  all  indentures 

\      •  I        -.III  ' 

made  otherwise  than  is  by  that  statute  appointed,  shall 

(a)  PhUl,  Ev.  471 .  wnenth  edition. 

Oo  4  be 
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be  clear^jr.void^hf^.attj  i|^j(5nt8,,flii^ijiprppa?fi;fi.b»t't'w 
wort  w/d  iiK  jpceiv^jt,^miEed  p^^ 

'"  Ipswich  (a),  Grai/  v.  Cookson{b)t,^,j^;^lif^.^\t  ,Afid 
the  test,  whether  such  tDstruiQeq^jjf,^oifl  j^fciy^dtUt^.U 
said  to  be  the  imposition  or  flRii«fii(9ft  q^.ft.p!m«^,<«r 
not  completiDg  it  according  |:f^,  tlffi,.pr4)wiofif,lP(4^ 
act.  In  this  case  there  is  ng^,l)!5ljj»l;tft,,(^m|,| ,  itewfei* 
accoSUn^  to  th^  rul^,  lai;|;^§|*^  t|)^j4i)^iir9«3«|| 
▼Old;  but"voidable,p;^y^,,,  J^ ,^yeB^,»ftB^m,pfiiiJl» 
act  8a^^  that  the.ii)(^enJ,iji^,flt(4|f;jiftf,i!ppj^TfriiAjWd«fc 
iBpproved.of  \ty  Uie  ji^stjicep,  ip,  thp^5^Hf5iPS^flW4  9«M. 
bill  tliat  may  raean,^  tbptjif  ^^w^  jpfK,^tip;)f#siiM»»» 
the  parties,  BO  as  to  eq^bl^^^/ji^t^tp^JC^i^nW  lli^9Nn> 
pletion  of  the  service  or  to  p^pceed  c^.^y,!^  tj^  fiOfen, 
nantB.  In  Begy.St,  J^ichi:^  Ipsmdh^.l^rA ^fV^lliiilt^ 
was  of  opinion,  "  that  the  forty-first  sectjop  (;if,tl^,g>jgfiAu- 
c.  4.  did  not  make  the  in^^ntiires  ,pc»i4,  b'>4v/'ffi4ril^  ^1' 
the  parties  themselves  odIj."  TheseUleoie^M^i^psiiti 
is  not  the  subject-matter  of  the  statate  fiQ^^G,^  i»'\^9-\ 
it  is  for  the  binding  of  parish  a^^rentkes^  ,^iit,,wbMlt 
the  legislature  intended  to  take  away  spli^meff^,it,b99. 
done  so  in  express  terms,  as.  in  sec|joP8,5t wfd^'LJKi. 
section  II.  settlements  are  not  meqUpned.  ,      ,-.  ir.. 

Bayley  J.    I  do  not  know  how  to  .get  rid  of  jfaft  . 
wcwdsofthis  section  of  the  act  of  parliament)  aqdVlMrft 
the  l^islature  in  a  very  modem,  4f:t  of  par^ia]nwit  boX)) . 
used  words  of  a  .plain  and  definite  import,  it  ig.iTcn' 
'dangerous  to  put  upon  theq^.a,  constnicti^a*  tlfe  eftoi  - 

Co)  Bum'S-'irOi.  (i)  liEiui.lS.  (c)  4  Taunt.  876. 

of 
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ctf  whtchirill  be  to  bold!  that  tlie  Ic^Iatiire  did  not        1827* 

mean  tlM  which  tfiey'bave  d^reased.     tins  act  waa     J ' 

passed  to  T^lat^  uief  bitidmg  of  pansh  apprepUoes.  HfAMft 
The  ettHy  sectidi^  appIy'iJtJogether  to  bindings  by  parislb  _  ams^or 
officers^  biit  tM  ^Itiskt  inight  be  Instances  in  which  the 
parish  >  offiedMI  w^'  not  dstehsibly  tti'e  parties  binding 
althorighfthey  feiit  iZieif  in^uedce  and  furnished  the 
meanS'Oiit^^  thb'  partidifal  ^  fbfads  by  which  the  binding 
was  efifact^i'lt'bcdtfhredtb  tl^i^ legislature  that  it  might  be 
expe^enbtdW^At^soiiii^piiGrvislbn  for  that  class  of  cases^ 
and  tbeid^^th^seeiioftl  wai^ltitrddaced  for  that  jpurpo^ 
It  begittfir  \Mt^  faew''redt^;  ^a^  ff  It  were  altogether  a 
new  oHttdtetot^  itod  6ne  to  ^hidi  the  former  sections  did 
not  Kff^^-^  WU^E'^as  th^  sahitM^  provisions  enacted 
by  an^"  Mt  ^  ^d  A'S'SUz.  are  frequently  evaded  in 
the  biiNiH^^  t^P'poor  diildren,  and  the  premium  of 
lApprwU<ksh^i*dr  A  part  tiiereof^  is  clandestinely  pro- 
vided ^  piAi^  'officers,  who  are  thus  enabled  to  bind 
out  poorl -^^dtm  ^hhont  the  sanction  of  justices  of 
peace."  The  mischief^  therefore,  recited,  was,  that  the 
provineni'  of  the  4fBNiz,  were  evaded  in  cases  where 
the  parish  oiBc^s  were  not  the  ostensible,  though  the 
substantial  parties  binding,  and  they  were  thereby  enabled 
to  bind  out  poor  apprentices  without  the  sanction  of 
justices.  It  then  enacts,  *^  that  no  indenture  of  ap« 
prenticeshi{>,  by  reason  of  which  any  expence  whatever 
shall  kt  any  titne  be  incurred  by  the  public  parochial 
funds,  shal!  be  talid  and  effectual,  unless  approved  of 
by  two  jtutices  of  the  peace,  under  their  hands  andsealSf 
according  to  the  provisions  of  the  said  act  and  of  this 
act."  This  is  a  case  in  which  expense  has  been  in- 
curred by  the  public  parochial  funds,  and,  therefore,  it 

ia 


VfO  CA8B8  »  MICHAELMAS  TERM 

the  iiideiKuce  not  lia?i|i|g  been  aff)r9V6d;Qf  Jby  two 


MiMf  jd^iceiy under  their  liandi  ind  sedsj^ urnot TOlidand 
wMof  efiedtuali  The  words,  <<  eccsordiagi'to  tW  pjco^i^ns  of 
the  said  act  and  of  this  act,''  reddendo  singula  siogjolis^ 
mean  that  there  shall  be  such  approbation  by  the  justices 
•8  the  i>SElisf.  andtb^  564Sri6.  iiA99.  requirei  Nolt,  the 
btter  statute  requires  that  (he  ttldttituQefhiU  b^npfiroved 
of  by  the  junlioes  uodefi  |lieil>  {s^aZ&.  I  oannott teU^^bjf^  the 
kgidature  requhred  that  the  indenture  shOtild  be  apfifOTed 
«f  undet  their  seals ;  but  tb^  h«f e  so<  nK)ttilred-  it  in 
eocpress  tems)  and  1  eannot  say  that  fbcydidi  tilH.|iiean 
diat  which  they  have  so  expresied^  It.«hai  been' con- 
tended, that  the  words  fwi  vatid  nnd'^ffSffJiuab'Mf^to  be 
Mnstrued  so  as  to  make  the  indeutural  not*<ibiitotnly 
Void,  but  voidable  only  at  the  option  of  eitJker>fmiy ; 
and  that,  therefore,  the  indentures  will \'lidt^he{> valid 
and  efiectual  if  either  party  dissent  diurii9«lfat|feriod  of 
apprenticeship,  but  that  if  there  be  nd  •  adeh-  diisent, 
diey  will  be  valid  and  effectual.  I  think  it'  was  the  in- 
tention of  the  legislature  that  there  diouid  besTddi  an 
allowanoe  by  the  justices,  in  the  first  iinsteaoe^ 'as  to 
make  the  indentuie  binding  ab  initio,  and*«iiot  void- 
able at  the  option  of  either  patty^  For  otherwise  it 
would  be  at  the  option  of  the  master  oi^  of  the  ap- 
prentice to  determine  the  indentures  at  angr- period 
within  the  seven  years.  The  master  might,  thmrefiare^ 
after  six  years  and  three  quarters  servio%  al  kia  own 
rfection^  deprive  the  apprentice  of  the  benefit  of  his 
indentures;  or  the  apprentice,  on  the* other  hand,  si^t 
after  he  had  received  instructioii-  suffioient^lb  enable  him 
to  act  for  himself,  also  determine  the  indentures  to  the 
prejudice  of  his  master.     I  think  that  that  would  be  an 

unreason- 
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-QDireMflnflMs  Odnsttfuction*  to  be  put  tni'!|hiiie}*lfi>Mg^       1897. 
jmd  ihat  tte'triiefvCoastracikNi»  of  tkenf  ib^  tbtt  Ae 
-inchsmiirM  sMl  be  v^oid  ab  inttki^  'Biilefes^  tbiqr 


TkeKnw 


llMlnli^biU 

die  ttpproilatieli  tt-  the  justices  under  their  hftfldr  liad       mm  of 


*    Ho^Roro' J.    I  think  that Aie  wasnot « bkidi% by 
diefMriA  ^in^f«^  within  the  eariy  aeotiotia  of  tke  eta- 
tate^*  bdt^tbat  it  was  abimiing  witbm  tbi  meaimig  of 
aeot«p«'lii.>-iTbAt  seetida  enaeic^'  iidt:  imreiy  timt  no 
jMrcrt*  Indenture,  'birt  tbM  no  indenture  ahall*  be  viiid 
and  eftcCMl  taftiets'it  has  the  appnobattoo  «f  two- jottfaes 
under  their  hands  and  seals*    It  has  been  argued^  that 
k  is  'Hoi  requisite  that  the  approbation  of  the  joatiees 
■hawid'  be  nndec  their  hands  and  seak,  but  that  Aose 
ihuig9aiiall  be  done  which  are  required  by  the  statute 
cf  t3M4ft£li».mnd  by  the  earlier  sections  of  diis  act; 
and  fdiat^thejr  not  requiring  that  the  allowanoe  of  the 
jnstideai  shall  be  onder  their  seals,  the  words  ^  under 
their  hands:  aUd:  seals,"  are  to  be  qualified  by  the  latter 
wonia^'^  aecortling  to  die  provisions  of  the  said  act  and 
of  t}w«cC.  :  It  seems  to  me  that  the  true  construction  of 
Moj^'Wvnfsi^y.  that  the  approval  shali  be  such  as  is  r^ 
tpiiredby  the  43d  of  EHz^  and  by 'the  former  sections 
of  the  $6  6«  S*  c.  1 39.,  and  shall  also  be  under  the  hands 
audi  seah  of  the  justices.    Then^  it  has  been  oontended, 
diat  the  words  '^  not  yalad  and  cffectnaV-  may  beoon- 
atrued  to  make  the  indenture  'Voidable  only ;  upon  that 
pdnt  I  ba^  entertained  some  doubt.   But  it  ia  admkfeedf 
that  it  was:foeMEipeteat  to  ethec- payfifr  to  avoid  auob  an 
indenturo  before  die  service  expired.    Naw^  have  it  was 
avoided,  for  the  pauper  was  discharged  from  her  aewioe 
by  an  order  of  two  magistrates.    Assuming  that  the 

indentures 
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.1  dS7.       iodentures  were  voidable  opiy,  &tillf  a8|  they  we^ct  afoided, 

^ -^         no  settlement  coula  be  irained.    A9  to  the  qiiestioD. 

o^b^Mf       >H^etber  the.  mdentui^cs  were^  a^isplutely  (Void  or  voidable 

wbUm^       9J^^  itris  to  be .  obs^ryedi  that  this  statute  siurs  not 

mi^rely .  that  they  shall  not  be  valid^  b^i^t  that  they  shall 

not  be  y^id  and  effectual*    The  case,  therefore,  is  di& 

firirent  from  others,  where  it  lias  been  .held,  in  oidet*  to 

preyent  mi9cbiei;  that  the  word  void  i^all  be.ooiistnied 

voi^fibl^ .  But  without  <^^din^  that  rppiot^  I  t^k 

tb^t  f(S  the  indenture  was  avoided  bj^  the  pardes,  \X^  was 

thereby  rendered  not,  valid  aiul  e£fectual,.and  that  nm 

settlement  was  gained  by  the  service  un^^r  i^ 

LiTTLEDALE  J.  No  settlement  was  gained  by  the 
service  under  this  indenture*  The  law  undoubtedly  makes 
«  difference  between  instruments  under  seal  and  tbose 
which  areJioti  and  regards  che.  fiirfser  9^^tf^.^^o^  with 
niorie  solemnity ;  and  the  lugUlal^r^  may  have  required 
the  justices  to  allow  the  indentures  under  seal,  in  order 
Mi  'ithakfe  them  treat  the  act  of  aUbwanoe  (as  "ii'ibbttar 
aPim^Kilrfance.  It  hasbeed  arguedv  thatllie^.woMk'''  and 
iieids,'*  are  directory.  I  thklk  theff  ai^  notj  for^yoo'^ust 
ttke  the  whole  section-  together^  It  is'^itetcleay'that 
&e^  wht)ie  is  not  directoi^^  'a>^  ^ynte^pait  <iannl»t  be 
directory  if  the  whole  is  not  s6.  Id  isnrgiidlithalyliiis 
indenture,  though  it  may  not  be  effectiid  fdeMttMrr- 
.,P$^3^  is  siifficient  for  the.  purpose  of  enabling  the  j>aifper 
tO'^hi  a  ^tlement.'  That  iar  a  conseqtraDoe Ttraltnig 
ftoia^Mrviiig  under  a  valid  indenture  of-apprentictthipk 
StaM'idK  ^aetc  oCvpfttliameiit^&3f6,jihQt.  .no  iofiUi^iiDa  of 
anwcotiotKU  afKv:to^iL<tWl£^  ap^ 

prbycj4  of  ify^yie/justici^  1^^  h^d?;w4  *S*^5 

and  that  being  so,  the  allowance  not  having  been  tnder 

the 
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the  seals  of  the  magistrates,  this  indenture  was  not  valid        1827. 
and  effectual,  tod  'all '  t1ie  consjequeiices  whtdi  would 
ocherwliye  have  resultecit' frl($bi  it  iare  prevented;   a^d        «vmi# 

^«   I  :.'■)«'•..  •    ■     .1       J,    -««•<■     •.    ■■    ,    A  •!  -  I  H>       Td^  inhabit* 

the  service  under  it  did  not  confer  a  settlement.  In  iiotnof 
die  filth  section  it  was  necessary  to  take  away  the  powe^  i 
of  gaining  a  settlemeiit  in  express  terms,  as  the  pro- 
visions'are  aiJirnlative;  but  in  section  11.  they  are 
n^bve,aiid^  therefore,  tlliat' was  not  ne6e^^ry.  '  If 
the  indenture  is 'destroyed  by  tde  enactment  that  It  shall 
not' be  vaHd'iiiildss  apj^oved  by  ihe  justices  undef  tll^r 
hands  )ana  sciats^  ttiere  was  no  necessity  (or  a  s^ial 
enacwien^  that  ho  setdemeiii  should  be  giuned '  by 
service  under  it. 

Order  of  sessions  confirmed. 

•i-f'x   ■'  l.>  •_•:■:  .  -^  . 

■'''     i.'li-  ..  .  .  ... 

' ''  ^TKe  King  against  The  Inhabitants  of 
i>^;     J  .  ,.     Whitchurch. 

•  ■•■  ■  1    .        -  ■'■.  ■      . 

TTJPPN  apf>jE»Jl .  ag^nst  m  ordep:  of  two  justices^  A  ptfbh cnrti. 
.,  wjber^y  d^^ ,  remg^ed  WmBrojf  the  ypungofi  his  tiM7thofAp. 
wife/and  cbildr<9n>  from  the  pfufish  of  Wkiichurck^  ni  f^tie  porportad,  in 
coiinty  ,of  &«^Afli»yrow,  tp;.^  pwsh  of  Saint  Mpfj/  "^^^ 
BougnetiUi  the  sam^  cc«»n%  th«^  sessions  quashed  the  J^'JJ^J^^i, 
ordei^  subject,  to  the  opioji^  of  ^his  Court  oc^.the  ^J^^J,5^ 

folk)|mG^CaSQ;.-^:.  ,  •ndtwoorw- 

'^  KCn.       It  WM 

wulei  bjrtwo  oterseera^'  and  hy  one  tiiiirawar^en  ohtj.  Hm  cburdkwdlfdMis  for  the  jmr 
1739tWCi!ttn<minM^4^^&i«ko  and  wt^rp  proved  tpiwvf)  Iwn  ^<^  intQ  office  on  the  15th 
of  Septemher,  at  the  i^isitatioQ.  But  there  was  no  direct  evidence  or  thor  haTing  bean  twom 
into  oOcalielbrB'tbat  tioMUj  ThiB.9it»f>ii^'lM«iili»  ^^thfi.dnt^j^f  llMccrtificBte,had 
frequently  reliered  the  pauper  and  diflferent  niembcn  of  bis  family  while  tbty  were  residing 
in  other  fteMiet:  JR^Uk^^VkaX  fit  &T^ueiflS.auohriadJuiCftNt  joiilital^  which  had  been 
treated  by  the  certifying  parish  as  valid,  the  Cpurt  wpuld  presume  that  the  churchwarden 
whaexedMetf  tb^^evti&tfe  wits^oni  Wor*'4ie  4M«Qt^4i^:iiid»'art»e|bre,  Uiat  it  was  duly 
executed  by  him  as  churchwarden  %  Heldj  secondly,  that  the  execution  by  two  overseers 
and  due  dnjfchwtnleri  was'mi  execntUm  by  tin  na^)^  of  the  ehCuthfprdent  and  over- 
seen  within  the  statute  %it9W»  3.  c.  30. 

The 
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1897«  '  The  foUoving  csrtifieaCe  was  pix)dii€ed  on  the  ptrt  cff 
tlML  pMriA  fd  WkUckmvk:^^ *<  Smakampian  to  ii^iu<  We, 
Join  HaOM,  WiUiam' Piper,  WUUe^  Jnmid,  WOUam 


TbtKiMi 


9i  PkilpoMj  cbmrchwardens  and  OTerMdrs  ^of-dbe'poor  oi 
the  parish  of  Saint  Mary  Bounu^  iii  the  cDunty.  afbre- 
saidt  do  hereby  own  and  acknowledge  WiUiam  Bragf. 
junior^  and  Etizabeih  his  wifei  WiUiavh  ^g^  diont  five 
y earS) JkGsiy,  i^ed  abont  three  yeai$i  and  JSttmidl^'eged 
abotit  two  yeans,  their  ehiLdreny  to  beooff  inbalMMita^ 
legaUy  settled  in  thd  said'  parish  of  SauU  Marf  Bourne. 
In  witness  whereof  we  have  hereunto  set  k>iirlistods'«n4 
seals  Ibis  9th  day  of  September  1758/' 

The  instrament  was  signed  by  fV.P^)er^'m9  oae  of 
the  chwrdiwarddiB,  and  by  W^  Arundd  and  W.  PkSpotj 
the  two  overseers,  and  attested  by  two  witnesses^  and 
was  daly  allowed  by  two  jostices  on  the  12th  Sep* 
tember  1758,  who  certified  tliat  Alexander  JNeave,  one 
of  the  witnesses  who  attencfed  the  execation:  6f  the 
certificate,  had  made  oath  before  them  that  hiv  saw 
the  diurcbwardens  and  overseers  of  the  said  parish, 
whose  hands  and  seals  were  sabscribed  alid  set  to  the 
certificate^  severally  sign  and  seal  the  sune^  and  the 
names  of  the  said  Alexander  Neave  and  TAomks  Mey, 
vAxose  hands  were  subscribed  as  witnesses  to  the  ^ie- 
cution  of  the  certificate,  were  of  their  own  ^^(^ir'faind- 
writing  respectively.  ^ 

Richard  Lc^  produced  the  certificate  froih  the  parish 
chest  of  Whitchurch,  which  was  admitted  as  jioming 
firoip  the  proper  place.  It  was  proved  that  WiUiim 
J9na^  junior,  the  grandfather  of  the  pauper,  resided  in 
Whitchurch  till  the  time  of  his  death  in' a 799;  that 
W.  Brcgtf  his  son,  also  named  in  the  certificate^*  has 
resided  there  .ever  since  the  certificate  was  granted; 
and  that  the  pauper  resided  there  from  the  time  of  his 

birth 
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birtb  uqtil  the  time  of  his  removal  mtder  die  older*  It       }9n. 
app^fired^  by  the  Tisitaliott-books  produced  by  idie  ret      ^"^ 
gistrar  of  the  bishopV  cotirt,  ^bfitSaini  Maiy  Bouhi^  !f       4tgfikut 
in  the  diocese  o(  Winehtster^  and  ia  a  pecidiar  in  the       MUtaT 
juriadiodon  of  the  ChanceUor'a  visitatbif;    thtt  Joh^      «"«>« 
Hartait  and  William^  Pipert  were   sworn   churchward 
dens  fin?  Saini  Majy  Bourne  m  the  year  1758,  on  the 
ISth JS^piember  in  that  year;  thai  no  dKurcbwatrdep^ 
appeared  by  the  booka  to  have  been  swpm  .in  at  ;the 
yisitaCiokl  fyatn  the  year  1751  to  1758;  that  the  viaitt 
ation^ho^k  for  1750  was  lost*    It  also  appeared  from 
the  evidence  of  the  registrar,  that  it  was  the  course  of 
office  So  Bikake  an  entry  in  the  visitation-books  of  the 
sweafiqg.  in*  of  churchwardens  at  die  time  of  swearipg, 
whether  the  swearing  took  piece  at  the  visitatiim  oi 
afterwards  ;  that  if  it  took  place  afterwardsi  the  registrar 
always  entered  it,  but  he  had  not  looked  over  the  books 
before  .< bis :  time;  to  se^  whether  there,  were  any  entries  of 
sadi  subsequdnt  sweariogi    Jt  appeared  that  i^  Bmter 
nSQk^J^  Longnum  was  nominated  as  churchwarden  i  < 
thaA  /  ii^  01 7B7y  JL  Ckmdery  and  JS«  ItttUm  Were  nominated 
chunchwiardena,  find  itbat  John  ffarimtt  vgixed  the  noiDiH 
natioli;  lliat  ^^  JEaster  in  1758,  Thomas  HarbuH  and 
W.  IHp9r^  iwer&fiominated  cbarchwardens«     It  appeared 
also  tkst  IF. Statfii  the  pauper,  was,  on  the  7dt  Deoembei^ 
1790,  bound  by  indenture  to  his  grand&ther  W.  Brmff 
junioi^'panied  in  the  certificate,  for  the  term  of  seven 
yeacs^  which  time  he  served  in  WhUchureh  i  and  that  die 
pauper  blad  done  no  act  since  the  service  under  the  ap-« 
prentioeship  to  gain  a  settlement*    It  appeared  that  JKf 
J3ra^(son  of  ^•firizy  junior,  mentioned  in  the  c^tificate), 
the  father  of  the  pauper,  sixte^i  or  seveanteen  years  ago, 
received  relief  from  the  overseers  of  SUMary  Bounie^ 

he 
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1827.       be  at  the  thDeiiDftidii^in  ^VttiMkrch  i  ^ImIm  had  also 
TT^       odliatiiiitlt;  ibi^ffce'kiist^fettirtiMiftrgfH^^ 
^^jMmt       the  htt»4tidiftl0iied  poirMk ;  tbid 'thilt  Hm^xJtjmkm^'WBB 
WsflT       made"  tift>n  hb  appliditloii'  i»  the-  OiiuMbrtii'^  that 
parish  ibf  rdier^irfaett  he  »eqtieifed  it*  ttlto'i|ip>iured 
that  WiBii^iiheTpwj^yhadbidi^om^ 
by  the  parish  offieeei  ef  Btmtm^  nmrif  €mk^^ilat9^  his 
kpprenticieship,'  wben^vift*  ke^wiuMi <  ft^  HtldniMfA  t40'  re- 
ceived teller  oofistantly  4to  the  i}»^^ie/^jikhk  ^'The 
eoort  fyf  quarter  eeMAoi^  lilcAi^  "llie  ^UMlMllsti-'m- 
adeqteately  exeedted,'  aiid  qtrtt8h«id'tlMfllrd«Vittabject 
to  Ae  opinieii  of  this  Gonvt   -   *    •'^'-  ^  ' 'J»ii"fi  ^ ' 

li/olsfi^  &%9i^  and  A»{te^^ 
iPBsrions.  This  is  a  bad  iceitififeatei  attd  ITit  bd"  ai^  dien 
h  is  dear  that  it  cannot  eMdodef  the  pttrilh  tf  flftiSlfAiy 
Bourne.  Itexyf.aiflmXa\Bexr.'Sf.Mki^Wk^pM(h\ 
Ser  r.  JVhoiien  8t.  Lamreme{e\  Bem^<rammtlrtk{(I)^ 
Tkx  ▼.  Margam  {e).  Hie  certifieiite  is  bad,  becaw^it  is 
signed  and  sealed  by  one  diurdiwatden  only.'  It  onght 
to  have  been  signed  knd  sealed  by  boCb<  Dbe  slatnte 
8  &  9  fF.  S.  c.  50.  s«  1.  proridei  for  the  ddlbeqr'to  the 
dturchwardens  or  overseers  of  the  poor  ol  iike*parish 
or  place  into  which  poor 'persons  ishdil  cone  to  Aihabit, 
^  of  a  certificate  under  the  hands  and  seals  of  4heislBre:^ 
miatiens  and  ooeneen  of  the  poor  of  any  other  pSDnsh, 
township,  or  plaoe,  or  ike  mojor  p&rt  ^ikem^  or  under 
tbd  hands  and  seek  of  the  orrsrseem  ^  Am  poorbf  any 
other  place  where  th«^  are  no  cburehiiraideM;'^  •  HeM  the 
words  ^^  the  major  part  of  them,**  most  be  confined  to  the 

(a)  S  Eaa,  168.  (6)  3  T.  A.  44* 

(c)  Burr.  S.  C.  581.  (</)  Jiirr.  8.  C  WX 

W  1  T.  M.  775. 

last 
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luid  Miniial  oflBcers,  are  jRMt)<^9l9e^  gj|(^  t|l^  j^ 
whidi  they  are  elected  or  appmnted  to  serve  is  expired^ 

m<ili^<l|»  VMtt  ^^  Sqfim^r  wlien :  iheir  isi^cessors  were 
sUhNOlrJiijV'aod  iRip^  wh^  ei^ifd  the  certi^te  ii^'.  )dii^ 
eHMiffi«ii>,lMt*:lat-p<mi  of  Ifw  cburcbwardea  before 
htf  tfas*4iroi»!m>i  <pff  t^tbiirwise  tbai;e^  wouid  V^e 
beta  MM)  scii.^-peiiM^*  ^i.tbe  eame  tiioe  ca{M|hlf9  of 
goring 'CitiiifiiAe^.t  Tibiae  k ^oop^bteeit  wiil|.tbe  cede- 
mmi6tM  hm%^  \^,Omo^Xl^4i^j3&ctv£  all  digrch- 
wMeot  «ido  MdHMR  fML  ^^ .  tnqNited ,  to  o^p^iie 
Mlilfk4b«o  alNP^  jrii»9dwiN4K  IM  fHOifiBd .  tbm  be 
iwfuiiii<>.  T^ba  tecoc4a;  oWbd  e<y>l»giaftirtl  ^vrtectplade 
aaj  |nrepMlp(ian%llMi|t  ibaaa  ffinm^mat:^  €bu90b«ac4ens 
mHimt»|s«itai.y«a%«^^N^  eobttoaali  ioi  .affitfa  wtil! 4he 
amUiig  Jar  irfiMr  aitatafloia,.  «m;  i|  «p|m»alliatolher 

(a)  Sm  JlearT.  A.  J/afsofYt,  Xaee«^cry8£uf9  85S.aiidlt«VT.  Airfoiiy 
(6)  iarfb685.  , 

V0L.VIL  Pp  persons 
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1,887.      persons  bad  \^eea  ^ppjn^d, ,,  T^  ^ff»^f\^^ji^  h^eal 

j^^^^     a  qhui^warden  de  fecto,  ,m^  ^e  jjv^,  i^^^ifff^^^gi^s^ 

,^^;;jlj^^  in  Fin,  Jbf^.  tit,  af»(Aw^*ii?,, ,  As 2. , jjl.  l^^f ,  ?,.  Jf 

«^rf^  (^^  \^  a,  chm:3phwar/dQn  dfi  (jure .  apij  )5i  cbu^r<f|^jf »^^ 
4e  fyclQ  ifx  the,  sapi^  parj^,  tl>^  >tfp5.  c^i^^^Jp^ 
the.  Iftjr^g  put^qfpr^pcei^yfpg;  m^m»  P\^  ^ft  ^icW" 
coqittt^lpile  to  .th.e,churQbflB^W.d9c,jurj^J  Vl^  ^)fK!>°l9^ 
thao  ano^er  fpaiji,  (per  JPmg^  ax^  Jf^cwf^^^ff^^)^^^ 
he  that  is  de  jure  m^briqg  mdel)itatj^,»9p;[ip^^ 
the  otJ^f^r."    The^4(?^?.,fa^.7.,.,y|lic^^ 

where,  c^fe^rch  wi^jjeiis  o^  ,^,  pi^fish :  h^TMT^^  jS^^ 

cat^  frQm  tflwp^hips  jyitbif^  \U  ^Si^  m^P^^iM^^ 

gPQjl>,^P«gh  th^ey.bave  ^oV.bjBeAi5Wf»..K%>^^^ 
ship,,  require^,  .as  a  coodiitipn  preci^t^,,4l^t^fb^^/||if^ 

hav^  b^p  duly  sworn  in  as  cbufch^arde^s^c^l^e^P^/^ 
Tbe^certificat^  is  bad  up9n  tJpf^  ^,9^fyJlf^^ih^ 
fe^  .tp  be  the  .certificate  of  foi^r  pecsa^pf^  whgp|a|^|^ 

sigged.  only,  by  pne  church w^deo^  ^4rff?^<Jlrft^^!fflg!^ 
and)  therefore,  it  is  not  properly  ^^GC^^^j^  .j(^^s^(^t 
like  a  deed,  binding  on  the  parties  executing,  but  it  is 
a  corporate  act  of  the  parish  Q0pc^i^;a}|d^^lK^^  be 

sign^  by  all. .;  The  cases  of  Rf^y.  (7(^^^^^tf  )viy^i^ 
arose  on  the  certificate  act,  ^nd  Rex  y.flificklqi^(b)^^ 
Rex^  V.  ^arlShilton  (c),  wjiich  aro^p  on  ilj^e  pc^t^/or^^ind- 
ingpoor  children  apprentices,  may^be  ^i^ed^in  ai^sw^^ 
In  those  cases  only  one  churchwarden  ^d  one  .overseer 
were  parties  to  the  certificate  and  the  indentures.  ,  But 

•"•  ■•  •       I       >•■  '     ■•'11  \>\(     fir   T^.ifr)f>r».i" 

aU  the  persons  who  purported  to  ffcant .the  certificate, 
or  join  in  the  indentures,  duly  executed  them:  And 
being  well  executed  prima  facie,  the  court,  |n  order 

(a)  8  j9.  4-  C  814.  {b)  13  East,  3G1.  («)  1  B.  ^A.  S75. 

■      ,  -T    ■■•■ 

to 
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to  give  Maifib  tU^'ins^tQWeiitd  in  tbe  absence  of       1827. 
an ' Wlffettc^*  ter'tlie ^coiitiMiry;  ipresum^,'  iti'  4h^  'iase,      .i^;^^^ 
that  thcftfe'^a^  a  cuStbiii  t6  elfebt  otife  ehtfttchfey^eii    ^'^^ , 

«*'livi^r' Wili=  dead;    '6tlHlitliitf<^'thert'l8  6'6   ^■**"** 
r6oi&  fiii-  %1b%t^iic9'tba[<41ie'btli4r  c%iffdbWarden 

i»^  t^<^'isyb''^^r^  o^' the-liii^taitibt'  Be^f^^  the 
iltettiBa"»'^iir6if^'  i^^^6(  Wltbelii'  ^'i^^  'ibi^be  W 

k'k&^ieikdi^&'-iti^iiixiiitsuiait  %  tB^'  m  of '^ar. 

M}^W'ii{iiik''kiaiii  ihe  ceitifidkle  was  Ibrily-seTen 
}^(iri"i6ld'.' "  th'e  m'teM- ofli^w  applies  to  a  d^ective 
iilB^'^lit;  ''<ju8d  io  ihitfb  ndn  Val^t  tracts  temp<>ris 
Hik^y^eiMv  "    "'■■•'■  ■'  ••"■••■'•    •'•■ 

'"^  iii'Ai^'^^^^^  The  ceriifidate 

]n''tfii^^  caSe  was  valid;  Every  intendment  ougHfi  to 
TCiTOd^iri^ifa  ravouf,  ribl  only  by  reason  of  Its  an- 
UqiiuyV  ouV'becduse  tfie 'parish  which  granted  it  Have 
from^me  to^iime  trtatedlt  as' a  vklid  certificate,  ^hey 
iur^e^relfeveatt'e* tatties  blf'iiie'paiipe'r  while  be  was 
residing^  in  anoVhef' parish,' "^and'aTsd  the  paupei*  Km- 
^^w'b^o^,'b^£^f^r  certlfi'c^it^  WbutA  have  be^  ctearly 
sitoerf'^il^ajJ^VeMfeesh^^^^^  'parish ^clf  J>l^hM\trch. 

JJow,  whcfre*  tiiere  ^iiai'beeri' a  long  "ei^^^^  of  land, 

(fl)  PAitf.  &.  471 .  Vth  edidon.       (6)  5i*rr.  5.  C.  770.       (c)  1  T.  1?.  775. 

P  p  2  or 
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.! 


1997.      w  of  my  righf  append Jtq ]f^(^  th^.l^w (son^i^er^it (o 

be  rightful,  and  will^  tberefprj^,.  preaqmp  tb^  .^Uilfiv^ 

miiui       pf  instruments  of  copvjpiywcej,  on(J  tjjie  p\^rf(9X^^Qf 

aDttoT       all  acts,  necessary  to.mri^e.tfeps^  i^^stpun^wtg.jofflpw-^ 

Wummmcti.  y^^n^e  yofid ;   aijid  Jn  fay<Mar  qf  ^  pajri^li  certi^qc^o 

it  will  be  intei)4^d  tbat  il^  ha^  a  Jawfi^  bq^qpjii^  )|f^ 

accordingly^  in  JScary.  (?«(?%  (fl)^.^be  gpui5^,,ji;i|tfe^flfljUP 

of  a  certiftcate.  sixty  yeai;^  oljij,  R^^^pmfd^jt^^i^tj.ajj^  cij{^>- 

seer,  ^^^o  if  living  ou^t,  t^  Jiavq  sigi^e^  an4  $^;e|^^ 

certi^cat^  jlfas  .d^d  at,  the  ^ei.wJ^,it,j^#a,gnipf<l4, 

So  inifef  V.  Long  J3uc%(W,J?Ivpjife,  ifi^  ^I^tuf^^^i^l^ 

thirty  years  old  was  Ipst,  ^ifbough.^  ^rfl?  ,prf>f ^ijy^^ 

was  np  eijtry  tbat:any  suph  i^entftfl^^bpd  ^^en,sl(^iQ|j^ 

yet  this  Court  held,  tl^^  in  fayoui:.of  sH9hi.W  ^RStf**- 
dpcument,  the  sessiop§  had  prpperly^jpr^^jp^  ,j^^^ 
had  an  appropriate  ptftipp.  Upon.tW]?,^ij^»<?ijrtj^,Jtl^^ 
fore^  that  tlie  law  presumes  every  thing  to  be  rightly 
^on^^tba  Court,. in  favour  of  the  viridity  pC,^|||^^- 
strument,  will  intend  any  state  of  facts  ^der.  wlftf^i.; 
could  by  any  possibility  be  valid.  Now,  it  is  not  deai^j 
established  that  a  churchwarden  Dii,i|st  be  swo|:^,^pre 
he  can  act)  in  Joiner's  Abr.  \At.  Qht^cJvwqri^  pU^ti  It 
is  said  that  a  churchwarden. may  e^(ec^tj^  his  q^^e  hfSox^ 
be, is  sworn  in i  and  in ^arv./^manf^ajv^^cX^JfejCk^l^ 
held  that  a  certificate  signe^.by  a  majority  of  th^^pi^^^fjl^ 
officers  de  facto  was  vfdid,,  and  tl]if^.wpi^ld  ,not;.,f^q^^jf9e 
iptp  ^e  tide  of  those  whp  si^ed  the  ,cf;r^ci^«^.,.^9fr 
P^pfT,  who  signed  the  qertific^e  in  qf^estjpn^  wa^^.q^l^^l^ 
a  chifrphw^den  de  Sof^iOf  Q^it  as^umjng  tl|^  a^p^r^p^L 
def^d.  chy^ixh.iHaiftl^  must  jt)e.  swprn  iptp,  office, begv^ 


JT  •    • 


(o)  2  B.  4-  C.  814.  {h)  7  jam,  45.  {c)  6  T.  JB.  ^S%, 

he 


IN?  tRE  ElGB*H  YiAR  oV  GEOIlOE  IV.  58l 

hecBoaaitj  still  if  he  conritme  to  act  dfter'tfae  escpiratioii       iS^. 
of  t!ic  year  for  which  he  was  elected,  there  Is  a  virtual     ^   _ 
assent  of  the  parish  to  his  continuance  in  the  offic^  into        i^dkui 

,  .  Tbe  Inhabit- 

wtdcfa  he  had  beeh  admitted  and  sworn,  and  th6n  it  is  ants  of  ^ 
i^ecessary  that  he  should  be  re-swom.  It  is  consistent 
with  att  -Akk  eridenc^  in  this  case,  tfadt  Ptp^  day  have 
b^eiir  elteted  and  sworn  into  office  in  1750,  or  befot^  that 
ylm^  tad  that  Ke^  bray  have  continued  in  office  by  the 
tft^t  tbnsettt  of  the  parishioners  utitH  1758;  whe!b  the 
certificate  was  granted.  It  h  true  that  other  pertons 
Wl^nomlnat^  churcfiward^s  in  the  period  int6lrvehing 
biKWe^  17J^0  and  17^,  biii  they  w6lre  nbt  sWom  in  { 
th(i(%'was  no  evidence,  therefore^  that  they  became 
cbiircbwahleni  de  jure,  and  if  diey  did  not,  then  Piper 
maylmve  been  the  Only  ^hurchWaMeU  d^  jure  hi  the 
tilncs  wheti  the  Certificate  was  granted. 


%'■  • 


'  'Bk^hLE^  J.  The  question  in  this  case  is,  Whether  k 
certiflddte,  gttoted  nearly  siftventy  years  ag6»  is  Valid  ? 
By*  the  instrument,  four  persons  are  described  as 
dnlMi^ard^ns  and  overseers  of  the  parish  of  Si.  Mdrjf 
Ballot  but  it  appears,  by  the  visitation  books,  (hat 
Pl^:^  who  sijgned  the  certificate  as  churchwardient 
Add  Jf.  Haritttty  who  wOs  described  in  it  as  the  dther 
<^ikft^ward^,  Were  sworil  in  thrtfe  days  aftet  the 
fl9l6WMo6  of  the  certificate  by  the  inagistirates*  It  is 
cdU'tended,' therefor^  thaii  bs^  Piper ^  who  sigded  the 
OESrtfflc^'  Uf^  hdt  sworn  into  ctRcJi  at  the  time 
Wfa^ir  it  v^as  executed,  he  was  n6t  churchwarden  de 
jute,  tad  that  the  cdrtificate  was  not  binding  Oti'  the 
parish ;  and  if  that  argument  prevails,  then,  although 
a  fraud  was  practised  upon  the  churchwardens  and 

P  p  3  overseers 
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1827.       overseers  of  WfiitcJmrfJi^.  tA,.^bGtm  r the  perdfipi^e  was 
^j^l^^^      granted,  it  >^ill  be  wpffp^^tei^t.^^.ttwi.parw^  t^jf^oia 

•ntt'qf/  spoi^^^.were  not  thei^  ^yt^rv^  ixUa„qflRci^  tP/ v^iqute  rjtb^ 
certipc^ate,  ^  s^y  tb^t  it  wnot  binding.  pii:,|ifee  g;^^ 
of  :iSi^.  M^ry  Bomyity  ,Jf  ^eiweie  .t9plio}4>,tb^rftti.a9y 

di^nce ,  pf  tipoe  a,  pertificat^.Ji;i.igbt  l^[imp^ff9)ie4o1^ 
such^  grpuqds,  ^he  x:on$^^eppe,^ould.^^f  tl^^|i^flf5|ltiL 
officer  jin  futijyn^  wpjild  b^  safe  Ja  tft^iijgj  a»^pefl^^5!^»<^ 
A  njan  niay,  witb,  the  iiWpvl^g^^a^^  Jjy.^tjieijj^ippis^ 
of  the  iwrisb,  act,  in  ppiflt  gf  Jfegt,;,^  (d^^wrphji^ll^ei|ji 
befoi;e.he,i3  §warn.iqtp  pffi<;aijie..p[ifly^,jtbpr^f9rc^,.^ 
churcbwardi^n  ,de  %tQ^,wbiie  8pqqy^(atb|^f;.pe]noi}ipii^, 
be  cburcbwaf den;  de  j  wreu  Now  ^t  wpulf|  ^p^fat^^fi^yi 
great  encpurilgemept  to  n  parii^  tp.wdi^9pfft,paB  s^^, 
act  before  he  is  sworn .jin,  and,  tj^eljiy  ^/ofjli;!^^)^^ 
practbe  a  fi:aud  by  granting  certificates^  .if  ,Y^,99^9f^~to 

l^ol^jt^i^ificat^  in, this  c|;5e,tOtb^vfli<Vn.f%»Eff^ 
I  WD^/strqpgly  inclined  (QithioJ^  tha^.the  f^tfj^ft;f}ii}^^ 
warden  i^pl  haviqg  been  sworn  Jui^uutU^^P^qji  ^j^ 
se^oenf:  tp  the  dafe  of  .the  cei;ti^catf?^,,is^j!;iot,,jojf^'jfp^ 
sufiicient  in,  any  case  tp  avoid. t^.((;^j::Ul5q^  .)^^,>t^ 
thif  case,  the  parish  oiSU]ifa)yJRQwc^e^,}^ho,^^ 
knp wn ,  under  what  cirf i^wst^nfi^  r ,  the  ,^eijt|fifVit^>  ^*^ 
grfMit|34i  have,  from  the  yea^/ ^758  tp.^e  tifjie^^^p.lLbe 
ordey  o»(  removal  was.  mad^  .treated  th^  qi;rt|^iaa,t^  f^ 
validj.ibr^  they  Mve,  /rop[^  time  |P  tf^fe  -reli^wi  tjfo 
paapei^ ,9^ d^^i^ent  ipeipbers.of  bi$  faa;uly9  \fhil(^  tl^ 
were  .i;esiding  in  .t|)^  Rar^  qC  .^Vc^«^c^.,..iAa,,?lgaif{f* 
tbe.^V^^h^r^  S^-M^  ^p^^^.^l^r^jfpr^  Jt  thnil^.W 
are^^^rant^  w/a^oiw^.of  l}^  Y^i4^y,J^>tbiS;^ce|$ifi^^ 
to  presume  any  circumstances  UQde^^  iB(hi|^I;i».}t.;p;i^^j^e 

been 
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becfn  yttM.  Now  'an  fhstliiice  may  be  put,  in' which  the  1 827. 
ceMiBcatd  may,'  toftristendy  whh  tfl  the  facts  stated  in  J^TT" 
Ate'ieaiief,ha^be^  a  v^f id  certificate.  Suppd^  Piper,  tmfM 
sd^  lifter  hh  n6tiAna^6tt  at  Ba^er  1758,  atd  beforg  _  iii^uof  ; 
hi^'tfid  li^y^  ad  as  tfauixh warden,  to  hare  gone  to 
tli^^  obmi&!«si(ty;  aiMi  to  have  been  sworn .  into  office 
b^fe^^txbhli"'Tfife  coanidissary  ihight  afterwards  have 
tk^mUt'\3lMk  ihd  idhdrchtWMeils  to  be  re^sWorn  at 
tfiif ^^StaiPHaf  thfe  Vtsitlrtibtf;  ht  brder  that  the' fact  of 
tR^MVidg'ljeiU  1^'  swoitClhi^  app^  in  the  books. 
IP'^PlpH'^mtiii  iWis-'^woril  ihtb^office  before  the  visit- 
a!Sfe)iig»1i<-'ii{iy'«ttVe'beeh'^tlife  iohiy  chttrchwahien  de 
jtfi^a!i!'1!i«'iiihii''i^hM  the^deftifica(te  was  granted,  and 
Hdmi^  mf  hk^'^d^cllh^^  to  %n  the  certificate  be- 
ei^m  Wlid&'Htii'bken  ^m^tti  into  office.  I  think  it  &ir 
tfd^^Mk^YiMfe  t6  t/t^ke  this  {>riesira^ption  against  die 
6fodiy!tig' |)aHsh,  whb,  by  their  certificate,  held  but  to 
tl^i^dttsh  offic^  afmitchUrih  thAl  Piper  and  Harbidt 
fif^^tf  tXAik'  of  cArtttcfawardens.  Unlesr  we  make 
sriih  V'^mri^rtSd^  In  ftvonr  of  the  validity  of  this 
^i^ntB<iyite^  we  md^"prd^am(^  that  the  parish  of  Saint 
md^  ^BofMe'  contemplated  a  fraiid '  npon  the  parish  of 
Whfld^ii^Tbntif^'dttf^t  'trot  to  presume  firaud;  On 
^  oMtiiiry^'  wd'V^uglH  tb'tfiAe  eVery  presumptSdh  in 
fM)^T^'6f  ate  VaHdlty  bf  th^  act  I  think,  th^efor^ 
ii^  aitj^t  to'pti^utntl'that  Pipef'  atbne  had  been  swbm 
iiitb  dfflde^^t  thii  dmis  when  he  ^kecuted  the  certificate; 
mH  hb'^^a^'tM^e()uefitly'  tfaef  otily  chtii^chwarderi  de 
|fil^^^^d^diat'di^'^rtii9ci^  ir^  il'gbbd  c^iflcafe.^^  It 
CKertfM  iiecdiii^^'xttinediki^  tb^^<bcid^e  die  ^uieAibn, 
llfVd)^  a'^!;^rd!ficii!te''stg^  and'  seided  by*  if  difirth'^ 
'^Wt^^'de^afeto^iilV^d;'   ^  *»-•  '   -»-"•    <'■'    "»••  J-v  ^ 

P  p  4  Little- 
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^j^ij^l^^   w^W  <W  ]#wft^y '  A^  apy  Ji^  before  ke  «  vctmttjr 

was  npti  fuUy  4i^u«c^.  ip;  tbe  eate^cited^  fimx^  JSn^ni; 
It  js  upj^eceyiMryt.  bowaver^.lo  dedde  thalfXMiil#>becBan 
lil^ijg  tbe  4;erjd^te.w>i»):|^-aQt^!aieai 
ago,- .  Hfowm-ty  y^an|vbai9.««imt:of  ri^^iiBid  althia|^ 
tl^e.  ?fli4i^  pf  «eifti#C9t6iflL  ofttthat  age  siay  paSpif^  ^ 
e^<g^^r^,u;Mip9.Jieta%7«peb>a  lapse  of* ^  aod^aftdr 

the  ce^rtificat^  Iw  l^i^pp  aqt^d  Hfi^n  and  tiMted  ^  fcy^ha 
/CQiti&i^  fiaF^ab  aa  F&Ud^  w^  <¥>ghfa  ?upoivthfe  yiiiiitila 
upanw^Wrj'^  jCopFtsof  l^act  io  mijiiog .pgrttom|ififtiii^ 
tqintewl  4hat  Piper  ms  AtfuaUy  swohi.  kalat  <  ike  ttb^ 
wjb^n  )ie  j^xeci^ted  it*  The  ^leal  fafltcaniipl' HQvuiw 
ascertajxied.  T)ia  panipns  .wbp  alQiia  coUld  baiet«ii^ 
]cDow)Ms?:iipop  ^^  subject  are  eitber  dead  or  Jiafi&:left 
tb^  pacisb* :  Tbe.  t^t^  tbere&re«  npt  being  iaafiQUa  of 
prpo^  ji;  appears  to  me  reasonable  to  preawie^'ilbiit  J» 
diyiduals  appointed  to  a  public  office,  wquld  sotact&r 
six  montbs  witbout  taking  tbatpatii  which  tbftiaw  rer 
quired  them,  axid  which  it  was  their  dii»ty  to  t^jce^rjlt 
dq^  qpt  appear  whether  it  was  usual  to.  holdiTiaitatioii 
at  tbfi,  tii^e  when  churchwardepa  were;  eleoied*.  rStam 
the  y^  Hi}.!  to  1758,  th$^  is  not  ia  tbe  yifilalbm 
boQ^s  ^fyr  entry  of  cburchwardenfl:ba¥iiig.heeai.8voBi 
in.  I  cannot  presume  that,  during  that  period^uthe 
pra^tjyf^^.iyas  qot  to  s^ear  tlie  churchwardens  into  office. 
The  reasonable  presumption  is,  that  the  persons  who 
were  appointed  churchwardens  in  those  years  went  to 
the  commissary,  and  were  sworn  in  before  him ;  and  the 
fact  of  there  being  in  the  visitation-books  no  eitfty  of 
the  swearing   in  of  the  churchwardens    during  that 

period. 
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18  cmsUtfttft  wifb'tliis^'l^ilmpfiobi'fbi-  it  may  1827* 
have  beeathoughd  miiiectasary  tbat  W^  shodflff  M  «giain  ^^ 

swenL  in  at  die  vidttMitiiw.     Ilb^k^  ihAtSotf^  tbit  in  hs^^ 

The  bhabit- 

this  Ga86>  ikr*  ou{^  upottgCflMiiiApri^cipId^,  to'intend  sQUof 
that  every  tfaitigneeenaipy  to  ba  d<m«' to  make  this  cer- 


tifittta><vai]d' 'iraa  idone  ^  and)  '^onM^atMly,  tfiat  we 
oogli^  wbateai^imtiPipny  befallen  bei^ieetttedlt^  was 
swoniiiiitoi4]ffioe'iii>tlie'niannei^  stii^ested  by  mf  Br6» 
tber  i^?"^  9tieYeq^ifi»dc^8sa»y^'4ftat  Piper  MnA'Har^ 
bMiivMim  anioiiited  '(diu»oh#»rdeils  and  sworn  fMo 
office vjb  i/l950j  audi  dM  dMQf  tontinned  to  act  as 
GbnfBhnBrdaki»i<s«!.tbe'  imio  wbM'  the  eeftfficatfe  tnn 
gcanicdi^niBiitntwas  objeetM  tkttt  it  was'Oot  sigfned  by 
aUitbe  tokutebwardenc^  altboojl^  inr  the  body  of  tf)6  m« 
stiilnianti  it'puvpoPtad  to  be  the  act  of  all ;  but  that  b 
tnjanateriall  i  The  act  of  parliament  only  requires  that 
tha  ceitificate  tball  bs  "'signed  by  the  eharchnterdtos 
and  !iMatsaar%  or  the  roejor  part  of  them;  The  words 
^  «he)mi^or(jast-of  tfaem,^  do  not  mean  tiie  major  part 
ofi<thdxiv)u«ei9r%  but  of  the  oharchwardens  and  over* 
seeis  takeniiaa  one  aggregate  body,  and  it  is  only 
ntiiessai9^Uberefcire,'thM  a  fnajok^ty  of  dmt  a^grqjate 
boikyi^ottkli^oo^eUr  in  "the  act  teqaired  to  be  done. 
Tha>cdrtificato  in  this  ^cas*  havii^  been  s^ed  by  three 
oafcdifiiCMiv,  I' think  it  is  saffieient,  and  that  being  so, 
it  ivTaKdratldtbe  ord^r  of  sessbns  must,  dterebre,  be 

jiflr     :•  i    .1  !•!  OMer  ef  sesrions  quashed. 
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Be^h^^tt  against  Edwaubs. 


Bj  tuiute         Tr\EBT  on  the  statute  L?  G.  2*  c^S.    Tbe  firM  ttmat 
«.  3.  it  if  en-'         >  •   of  ihe  ckdaritioii  stated  that  tbe :  plaintiff  Watt  ma 


S^S^w^?tha  iiih»bitantof:the  parish,  of  .*<faw«fe6tt^  in  thd  cbikily 
S?'i^i\Site  of  Ghuctsier,  and^at  the.idefend«nt  was  oae^ortbe 
^^^^^  overseers  of  the  poor  of  that  parish;  that  on  die  1st 

inspect  rates  mt  r  r 

all  •euonabie     March  lfi27,  the  chordiwtfdens  and  o9enten  ^6  tlie 

timet;*'  and 

by  sect.  5„  **  if  paifish  made  u  rate  for  the  relief  of  the  poor,  whkik  was 

mnj  overseer  ■  i»  i     j  «.    ..i. 

•hall  not  per-  afterwards  allowed  by  two  justices,  and  pubUraed'bjr  Im 
ant  to  inspect  dhurch wardens  and  overseers  of  the  poor  of  the-parish ; 
ovene^,for  1^  that  afterwards,  and  at  a  reasonable  time  ift  that 
feS,*"h^  for.  b^l^aWi  to  wit,  on  the  29d  Afc^  1827,  tbe  plakitiff 
^e  ^^^.^  requested  the  defendant,  as  such  overeeer,  to  pertttit4llni 
c^^^  »»     to  inspect  the  rate,   and  tendered  the  defendaitl  Is. 

•am  of  SOi* : 

Held,  first,  that  for  the  Same,   and   although   the  defendant,  aa^stich 

a  demand  to 

inspect  a  rate  overseer,  had  the  rate  in  his  possession,  yet  he  would 
overseer  by  a  not  permit  the  plaintiff  to  inspect  it,  but  reibsed,  4xm» 
ant  in  the  pre-  tfary  to  the  form  of  the  statute,  whereby  the  di^endant 
H^^.'t'as  a  forfirfted  20/.  Second  count,  for  not  furnishing  a  ebpy 
^'sI^ndT*"**'  ^^  ^^^  ""^^  averring  a  tender  of  6rf.  for  every  twemy4bar 
that  Uie  refuni  Qanies;  third  count,  the  same  as  the  second^  otiihling 

to  produce  tbe  . 

rate  upon  a  )  >■  'Ui  it- 

lawful  demand,  constitutes  the  inhabitant  a  party  grieved  within  the  meaning  of  the  statute. 

Thirdly,  that  a  natice  that  a  rate  of  so  much  in  the  pound  would  be  collech^  KMMlth; 
was  a  good  publiaitioa  of  the  rate,  although  it  was  not  stated  that  it  had  been  allowed  brtlie 
josUces.  .  ^^^^ 

Fourthly,  that  a  demand  to  ^ee  "  the  rate*'  was  suflkiently  speoifif,  there  bei^  {mlripo* 
fate  in  esse  at  that  tltne. 

Fifthly,  that  tbe  oyecweiv  by  refusing  to  shew  the  rpte,  and  r^CixnQg  tbo  party.^.^«^p^lect 
vestry  as  a  place  where  be  would  be  allowed  to  inspect  it,  incurred  the  penalty  miposcd  by 
the  17  G. 2.  c. 3.  .        .'..        b  • 

Sixthly,  that  an  assistant  overseer,  appointed  by  a  select  vestry  under  the  provisions  of  the 
59 G.  J.  C.12.  s.9.,isii9tliableftatbBpaaalde9i«|^oitadby  tbe  n\Q»S*  o«a  It^A,  upon 
overseers  not  permitUng  inhabitants  to  inspect  the  rate,  unless  it  be  proved  that  the  tdect 
vestry  have  imposed  upon  such  assistant  ovefseer  the  duty  of  produdiig  tha  tM  to  tho 
inhabitsnts. 

the 


Edwards. 
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the  makipg,  allowance,  and  publication  of  the  rate,  and        1827. 
the  poss^ion  of  the  defendant.     There  was  a  similar        — — 

BXNKITT 

set  of  counts,  charging  the  defendant  ^*  as  assistant  over-  jtgmntt 
seer."  Plea,  general  ifsuje^  and  is^ue  thereon.  At  the 
trial  before  Littledale  J.,  at  the  Summer  assizes  for  the 
cowij  oi^GUmctster^  1827,  it  appeared  that  the  pUiniiff 
WM  ir>ialed  iobabitont  of  the  p«*ish  of  Abn^mbhiry^  and 
tbfidi^ndant  was  an  asstslaht  pTerseer,  appointed  by  u 
selectuvealry.  On  the.  ifilh  JprU^Steeki  an  attorney, 
(not  #.|»arJbhioner,)  applied  00  the  defopdant,  and  said.he 
waKr  professiomdly  engaged^  ias  Betmeity  (the  plaintiff) 
who*  wiasidisaatis^ed  with  the  latesoand  accoimts,.  and 
ha4  directed  him,  Steek^  to  inaped;  them.  ,  The  de«- 
fisodmt  said  that  the  books  were  at  his  houses  and  that 
&arfe  fliigbl  iiMpeot  them  there  any  day.  The  plaintiff 
BXiASMs  afterwards  required  to  seethe  rates,  but  did  not 
tender  Aherdefendaot  any  fee  ibr  shewing  them*  On  the 
2Sd  iUiagT'the  plaintiff,  accompanied  by  SteeUj  went  to  the 
defendant's  house;  the  defendant  met  them  in  the  yard 
close>lo  the  door.  Steele  said,  "  it  is  intimated  to  Mr. 
£aim^/)j(the^plaiaiiff)  that  tlie  reason  you  refused  to  shew 
the  iMHSiHintS:  was  because  the  proper  fees  were  noit 
teofj^odij  Xhop^you  will  take  the  money,  and  \titm 
see({h^.frf^e.r  /  Thq^defendant  then  said,  ^^  I  camiot ;  I 
haiii^jlh^bcipkSi^ut  J  have  orders  not  to  shew  them;'', 
and  a  moment  afterwards  added,  ^^  Bennett  may  see  them 
byig&^  So  ttie  vesUry^"  (explaining,  upon  enquiry,  that 
he  ittdiht  the  select  vestry,  who  had  consented  to  meet 
at  slif6rt4iotic6  should  the  plaintiff  apply  for  inspection 
of  *e'if^  atid  apcotjttts).  The  pl;ain tiff  th^n  tendpred , 
l5.  6^,  and  said  he  demanjled  inspection  of  the  poor 
rate^  jind  ^e  defendant  eatdf  tbathe  had  orde»  not  to 
shew  them.  A  rate  was  allowed  on  the  17th  May  18279 
and  published  m  church  on  the  20th,  in  the  form  fol- 
lowing : 


^WAAS^ 
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,1837.  lowing^.  •*  T^ts  fe  C6  glvfe  notice,  that  a  rate  or  assess- 
mmt  'of  onto  sifiilliflg  in  the  podnd  will  be  colTected 
forthwith."  The  next  preceding  rate  had  heeir  made 
th«  8th  DiScenJber  18^^,  and  published  on  the  24th. 
The  action  wils  brought  before  c^m^  l^th,  so  that  no 
mSAtkkti  ifatervened  between  the  time  of  the  retbsal,  and 
tbe  cdtnmeni^ement  of  the  suit.  Upon  this  evidence  it 
wa^  objected,  inter  tdla,  &Kt  the  plaintil^'not  luiVing 
\Wa  ^i^rieved  by  the  d^eddaht's  refusal  to  produce'th^ 
nte,  eould  not  mainthih  this  aibtioh  within  the  17&.S. 
0.  f^  s.  S^  which  f^ives  th^  ]|)ehaity  tolthe  party  a^^cf^ed ; 
and  Spenedy  v.  Robins^  (a)  was  cited :  and  on  'the 
aixtfaority  of  that  case,  but  against  his  own  opinion,  the 
iMrhed  Judge  dh*ected  a  nonsuit,  but  r^rved  TiBer^ 
to  the  jdaint^  to  enter  a  verdict  for  the  penalty^'  ilf-iElus 
Court  shotdd  be  of  opinion  that  the  pliEtmiiff  was  apfoty 
grieved  within  the  meaning  of  the  statuteii  '  In  Mtcmd^ 
mas  term  last,  a  rule  nisi  was  obtained  by  CanipSI^ 

Taunton^  LudUm  Seijt^  and  Justice  shewed  cause. 
Tliere  was  no  legal  demand  made  by  the  plaintiff  to 
inspect  the  rate.  It  is  quite  clear,  that  the  demand  by 
die  attorney,  who  was  not  an  inhabitant  of  the  parish, 
was  not  sufficient.  And  the  subsequent  demand  made 
by  the  pkintiff  (accompanied  by  the  attorney)  was  not  a 
compliance  with  the  statute  17Gf.2.  c.  S.  5.  S.  because 
the  latter  had  no  light  to  inspect  the  rate,  and  the  defend- 
ant was  required  to  permit  the  plaintiff  and  his  attorney 
to  inspect  the  rate.  Neither  did  the  demand  point  spe- 
dfically  io  any  particular  rate.  Secondly,  the  statute 
gives  die  pdialty  to  the  party  aggrieved.  Kow  heo^  the 
plaifitEffwins  tot  ag^cf^ed  bythe  refusal  to  [nrodi&ce  9ie 

(o)  3  p.  4*  C  658. 

rate^ 


tate,  for  notwithstanding  ,w.cb..i:efii8al«  .l)ei  might: bane  1897. 
appe^ed  to  tl^  next  se^siQiis.  Hewfif  noW  tb(srefiwi% 
a  par^  aggrieved  withii^.  th^.  ipcdB^ipg  af-  tbQ>4ta4tt|(^ 
Spenceley  y.Sobinfon  {a).  TWrdJlj^.  t^^f}  w^?  no  doe 
pablication  of  the  rate,  for  it  was  not  stated  in  the  notice 
that  t|ie  ^ate  was  allowed  by  t^e  jiistice^^  Fouftblyy 
the  defpndant'/si  refusal  was  not  ah^olnte^  but  qualified; 
for  he  .told  the  plaintiff  ^  ^bat  I^e  fn jgh(  Uispeqt  the .  rata 
by  going  to  the  vestry.  That  was.^ot  fU|i^  unlawful  d^ 
iiisal^  Fifti^Ij^^  AH  action  is  not,  n^aintaiiiajble  against 
mo,  overseer  who  acts  under  thfi.  directions  pf  a  sel^ 
▼estry.  Py  th^  58G.S.  c.  69^  >  6*  the  vesUgr  haya 
power  to  order  bow,  the  book^  may  bq  kep^  apd  ^tha^ 
defen^Lanf;  was  justified  in  refusing, to  produce  t^  rat«y 
if  he  ^ted.  under  the  djrecUons  of.  the  vestiy.  Bn^ideSy 
if  they  have  appointed  ai^  particidair  pli^:e  for.  deposit- 
ing t|^Q,)[)ooks,  the  house  of  the  assistant  overseer  wpuld 
not  n^ce^sari^  be, the  proper  placet, to  make  the  di^maniL, 
The  defendant  stated,  that  the  plaintiff  might  see  the 
books  at. the  select  vestry.  He  ought  to  hi^ve  ask^  ^r 
an  ii^jB^ection  at  the  vestry  rpom^  where  the  select  vestry 
was  fitting.  But  this  action  isnot.nvuntaipableagainjM; 
thc^  defendant^  who  was  proved  tQ  j^e  f^  assistant  over-( 
seer  appointed  by  a  select  vestry.  .  The  plaintiff. can  only: 
be  enuded  to  recover  pn  those  9punts  which  describQ. 
the  defendant  as  assistant  overseer*  Now  the  stat.  59  G«^3.% 
c.  J12.  ^9.  first  authorizes  th^  appoiatment  of.essUtantt 
overseer^  but  it  does,  not  .mak^  them  UaUe.to  any^ 
penalty  for  refusing  to  deUy^r  the  accoui»ts».  The^ 
statute  17  Gf.  2.  c.  3.  s.  S.  pnly  si^tgecAs  the«  ct^£«^  ^; 
other,  person^  aidbqrized  to  tojce  c(t^ei,qf..  tit;  popr ,tfi^ 
penalties  for  not  delivering  aocQimts*.  Th^  d^eO^Wt: 


fills 
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1827.       fUk  ah  office'ct^ehted  Mbiie^hd;^WUi^t$ib^ 

offieei«  theh  itt  bdbg^'stfdi  Vis  di^*«rtliSMl  "^''^  ''" 

detnatK}  by  Die  pluhtiff 'tby^pefet  a  ^i^Se^kU;-  for 
dtthough  Bis  uttoh^  had'^'rij^^to'^/idli'  iti^i^i^ 
he  might  lawfaliy'a6Mn^^'tHtt''^at^V^'7ti'<$Mbi^ 
prove  the  refusal,  if  such  refusal  was  made.  The  de- 
nMAd  Wasj  to*  htHTloitM'^t&'i^^p^  ^\e  \MJ  ^*Pbat 
ttmst  hAtif  i'efi»¥ed  txl>>  tti«'i^at^1ti^^^r^Hi6li'i^  the 
<Mfy'oiie  th«n  ift'i^btetiii^''  Ne^'Uie'l^^id^'^ai  s 
party  aggrieved^wMiita'th^'m^dtiihg  'dPtlf^'iBtifMttl'^^iiv 
t^d>i#itbhokling  the  iiisj^tkiM  of  tM  'i^O^'tti'i^iA'IF'tfie 
plaivtiff  fa«d  a  right,  im- in  it^f«tf'ibjti^:''S;)l^ilk<^T. 
JMrnfeo*  was  decided  «ti  U)e  gnnmdlhki'iby  ptilStilPUid 
aefmade  his  demand  at  a  r6&iNMi{Me^(iiiU^^n<P^1i(iie; 
and  the  dkta  of  two  of  the  Idtt^ned  Jildg^V^'tftkt^e'Te- 
fdsal  to  ullow  a  rated  inhabitant  to  ih^^iit^W^riltA  1&  no 
grtevance,  cannot  be  supported;  Ftii  Ht  'B^Hik^ry 
for  a  party  to  inspect  the  ratei  ih  ^rd^r  to' j^j^lrt'  his 
notice  of  appeal.  The  i^afe  Wasdiily^TJiibHshii^'i  for 
the  statute  only  requires  th«  notice" sHkll'be'glidii  of 
a  rate  allowed  by  the  jtwtices,  arid  thSt  4tt"^Aine. 
BcBides,  it  is  not  conipeterit  to  the  Aef^deitt^ib'^ 
tfiat  the  rate  was  not  re^Iafly  pubKshedl^^^K  ii/  dfiffi- 
cient  that  there  was  a  rate  diri  facto,  tend  "thkr'tHi?  c^fer- 
Bmt  treated  it  as  an  available  rat«,  !h  6hl^i*  'tiil^^ffae 
inhabltatotA  right  to  inspect  it.  -Thet-eWasWyd^i^tfifeal 
within'  the  stAttite, 'for  the 'defendSAirt'  i^ec^ttr^tlfe  ^iHSn- 
Hffto^Wfbretbe^lectf^t^ti^.  Tbat^W^  E'ljcni^on 
which  he  had  no  right  to  Itoposej  and,'  lAi^f^oi^  the 
refusal  was  unlawful.    Hien  as  to  the  objection  that  an 
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assisianf  pver^e^  j^  iipiL  wUhin  tb^  17  G^S^  tke  verdict  1 827.^ 
mfLy  jipi^coofioed  to  the  counts  charging  the  defeadanti«§ 
asai^tapt  pverseer,  and  then  that  ol^eotion  if  ill  appear 
upon  the  record*  Ai^dnuy  be  the.  subject  of  a  mo^oaiin 
arrest  of  judgment.  But  that  statute  imposes  the  penalty 
on  ,j^i^,  3qhMrchwardfen  qx  overseer  a^tkp^iaied '4iQ  tnke 
care  pf^.th^^ppor.  The  dtfendwt.be^^  WMS  an  overseer 
aut)^(^i^  bjT  the  ^ect  vestry  to  take.care.of  the<poor,. 
a»4,7fll?,%rdo]fct  subject  to. ijiep  '     ;    i 

,  'BfAYhj^J.  j[n  the^cpurs^of th(^airguj;i|ient  sU  quettio^ 
h^y^^ttp^^piiesf^nt^  on  one  only,  of  which  we  h^Fe^feU. 
anj^^^p^bu  yife.yfill  fix^f,  dispose  of/ the  others  ua  order. 
First^^jth^  presence  of  th^  attorney >  has: been  mada^ an 
olgef;tjpn  tQ.the  mode  of  nuddng  the  demand ;  md  it  is 
sai4^\4;|^tt/not;  l?[^ng  a  parishioner,  he  and  the  plaintiff 
impiy^rlj  *  ri^uired .  the  defendant  to  give  them  io- 
q>epf^n^r,«Bift.U  appeared  in  the  course  of  the  evideace 
that  .^^a):iU>rn(E;y. had  explained  to  tlie  defendant  that  he 
aske^  1^9^ .inspqqtion  on  behalfof  .Mr,^B^rpi«//  his  client; 
and  fj^tjbiqugh  by  thei  stat^i^e  1 7  G.  2.  C4  S.  ^«  5.  an  inhabitant 
alon^j^,^^tledtip  inspect  the  rate,  yet  his  attorney,  ov 
any  p||^(^^|^^n,  may.gp  with  him  to  make  the  demand^ 
or  .^^^^^pf.w  improper 7'efusal,  .how  can  the /demand, 
be.provjsf}?  ,^condly,  I  think  the  plaintiff  was  a.party, 
aggrj^v^^i,  Jtj[ere  the  plaintiff  had  a  right  to  see  the  ^ 
ratf^  if^  prder^  ^,^^fy  himself  whether  he  was  ifairly 
deplf^^lfhti,^?^  wbetbe>^  other,  paities  ^ece;  assessed,  al 
alU  <ffrUf  ^e  fMU,yal\ie,  ok  whethier  he  was  overrated i  aud 
th}s,|j{ipp^fitigin.  was  wxopgfuliy  deoiqd,  him. .  >  XhMrdiy^tili 
is  sj^  ];|^t,,ii;bf^r/^  .was,»p  prcpei;i  public*)fciQP.4a.  jdwiwh^ 
becfj^^thp  s^Qtiq^.^d  no^^^l^t^  ,that4he^TOt^ivid  ^beenr 
allow^^  but  merely  that  it.  would  be  collected  forthwith. 
Now  the  ^  requires; no  sucji'  pubUcatioii  in  words* 

All 


Itrr.       Ml  tkat  fir  v^ube^  i^  Hnkit^thr<haniiiiiril*M  aad 
oiMRen,  «r  trithar  pMwnt  iHllMiiicdl  t<y^ttdl»<^d««  of 

€Ruie  0»iBe|pvM  imblio  notioe  ki  ebtttvb^Af  e^feqeMAe 
fbPthe  rriitf  «C  tht  poor  allowed  by  th»  jfMkeinff'lfce 
poMe ihe'iMXt  jgymtoy dtor AetaflK  AM  iMfa^lMlMi io 
flBoimli  ud^tlMt  no-  raUi  ihftU  W  r^poted  ifhlld  «ld 
nifficknly  t^  a*  t^'oolkci  ««d  niie  tbe  oiwiijiui^BP 
fl«oh entice  shall  lHt¥e? bamgntaii''  ']^ iMariD^^iflgr 
that  notice  shall  be  given  **  that  the  rate  has  been 
alloiPBd^'*  but  ^^emymie-MMki:'  MSbiM^kmlhem 
dtaeliero.  It«wstliaf«  bee»  m  ftet^ idbwo^ airiiiie 
piAiicatkwi  .wotild  be  wselcas*'  A  notke'  thatt*  ai  if  s|»  in 
about  toba  oollee^  at  neoessitate  faipKea'tbaHiltkas 
baea  albwed.  Fouithljrv  die  •  objeolwB  d^tt  thowar 
iiot  a  sufficient  demand,  is  anawaped  hj^fbe  Actfthsi  the' 
plsintiff  asked  for  He  rata  Tbtra  was  no  -nUfeuaasse 
at  the  tkoo  of  soch  4e«wid  esDeqil'^lius^  -Miilii^iras 
paUishediii- church  on  the  20th  of  Men^,  and  demand 
was  made  on  the  2Sd.  Fifthly,  it  is  said  that  the  re- 
ftisal  was  not  absdnte^-  becansa  die^booka^vMvaftred 
to  be  prodaoed  at  the !  vestry*  BnC  *  if  -^ri^pi  Ij^ao- 
tnisted  with  the -rale  has  nori^  to-^imrisI'Mi^ente, 
then  a  refosal  qualified-  by  sCidi  terms  aa  ht  4ias'«iio 
right  to  insist  on,  is  an  nnlowftil  rsAraal;  aiid  iMMMoby 
commits  the  ofibnce- of  not  permittiag  the  pariskittrira  to 
inspect  the  rate  within  the  wMds  of  this  aot  of  pnllsmant 
Tho  iwsaiaing  question  on  which  wo  dodbt^  14  i^Uttlwi 
tiio  definkhml  as  assistant  ^overseer  be^liaUe  wiihini  Ak  aft 
ofparliaasent  We  all  think  that  this  nila  on^^MDi'to 
ba  made  absohita  tat  entering  a  vieidiet  ferdiei^hiaiS 
Bbr  tf  we  decide  that  an  assisfei^txiTanear  mainhaffbUe 
to  die  penal^  imposed  by  die  170.2.a.8»  M-S^k  wiU 
slifl  boo  qnesdon  of  fiMt  whether  the  defimdant  was  soak 

an 


in  tsu  EtawTH  Yjue  MB  GEOaaE  IV.  508 


j< 


Hafdunrb- J.  Tba  kw  know  twbat  an  of enaMr  uty 
bat  ll  dM»  DOft  know  whal  if  an  auuiUiit  overaoar*  He 
■My*b»appoiiilad  i^neralljr  tq  do  all  the  buaioess  ef  an 
oiiiaamv  ■  aa  a  depaty,  or  only  to  ktep  the  acooanta  or 
perfbm  other  particular  busiaetf*  If  it  wave  bis  duty 
to  do  all  the  acta  ^hicb  an  overseer  b  bound  to  do^  tben 
ba  ooflbl  to  bave  produced  the  rate*  ▲  jury^must  de- 
cidariHb'by.  aaaertaining  tba  aalure  of  bis  doty. 

Aimm  J.  The  question  feserved  for  our  consider- 
atiofi  aras,  whether  this  action  a»s  maintainable  against 
tba  Jnftafknty  an  assistantovgiaeagf  appointed  under  the 
statata  59  G.S.  c.  12.  s.  7.  which  enacts,  <<  that  it  shaUl>e 
lawfiil  for  die  inhabitants  of  any  parishi  in  vestry  assembled, 
toaltot  any  person  to  be  assistant  overseer  of  the  poor  of 
S08h:parish,  and  to  determine  and  specify  the  duties  to 
ba  iby  biiQ  executed;  and  every  persopi  so  appointed 
asiirtnnt  afvnrseer  dull  be  anthorisBd  to  execute  all  such 
ol  ibe  4atiea  ^  the  4iffice  of  ovecBeer  of  the  poor  oi 
sMI  m  Aei  watrani  for  Us. ofpamimm^.  bf  eaBgremd 
in  .like  manner,  and  as  folly^  to  all  intenta  and  purposes, 
as  Ae  same:  may  be  executed  byjuiy  ordinary  overseer 
of  the  poor."    The  select  vestry,  therefore,  are  to  de* 

Vol.  VIL  Q  q  termine^ 


an  aip8tanl'Maeseer.r  ^If  tims  pasti^Uadaty  topro*  1897. 
dnaattiiente^  th»piaiatiff  wiU  ba^entitlad  4o  a  verdict 
JBnt  iCtbatwap  aoiHUitof  bisjdiil^y  them  ought  to  be  a 
nosnoit^  AsMming^ .llienfere^<  that  wa  sboald  be  of 
opiabB  ibatatt  assistant' ovetaear  ^whaaedaty  itis  to 
pRidaae;dM  lala)^  la  an  oversasr  widun  the  masningoE 
dw  If  Gf.  •».  :<i  §»• «» J.,  it  will,  still  be  a  question  for  the 
jwt]^  adMlheridie^efiindaBt  waasiicb  an  overseer*  The 
iajk%  thetafare^can  only  bemadoabsolnta  for  ^new  trial. 
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tenimM  and  apdoify  ithe  dutias  to  be  pgrRma^A  ligr  Aft 
a8muuilJOTehr8eei!.>  <It  did'oaot  appiMCiitpoilitbeililA 
wiiBt  dude*  tbe  defemkuit^vtaft  liifble  ikupucktat^niiin 
may<  be  liable  to  perform  Miov sm]y  ma»  oEiiM^ntim 
of  overseer.  It  most'  depend  enrlfaevintoDe  4i£)Ju» 
appointment,  therefore,  vbetfaer  it  was  part  of>iueidu^ 
to  exhibit  the  rate  io  the  plaintiff  hi.>tbi8>oaaiiiii<3^eni 
having  been  do  evidence  to  sbeir  thAt  it  ^vBSriiiftdalgRraf 
assistant  overseer  to  prodoco' the  rate,  ^ the  joate  mil  Ifln 
down  to  another  jurj',  tn  order  that  the  nat»re.»QC  bia 
duties  may  i)e  ascertaioecL  If  the.jtiry  ahidl  fin&a|Mi 
the  evidence  that  it  was  pact  of  the  dttby  of  thedWcndailti 
as.  assistant  overseer,  to  produce  the  rate,  he  wWrifaft 
liable  to  the  penalty.  The  rule  for  a  new  trial  must^ 
tharefore,  be  made  absolute.  a  .  ^  v  ^auni  \ 

(a)  At  die  iecond  trial,  before  Park  X,  at  the  Spring  mibiiirill^^  lir 
addhioD  to  the  erMcDoe  given  at  tbe  fi]nner'irUi.iliiinH«r<il  tlae#m 
plaiotiBT  bad  given  tbe  defendant  notice  to  produce  bis  appointmcat  to 
the  office  of  assistant  overseer.  The  defendant's  counsel  relbsed  to  pro- 
duce it.  The  learned  Judge  left  it  to  tbe  jory,  to  infer  from  the  wdduci 
of  tbe  defendant  when  tbe  rate  wia  devModed  of  hinrw  mfii^  .%M  ^^^'^^df^ 
of  the  non-production  of  his  appointment,  that  it  was  part  of  bb  dut^,  as 
assistant  overseer,  to  produce  the  rate.  Ttie  jury  founoi  a'veirafct  ib#  Uie 
pbUntUr  OB  those  counts  which  charged  tbo  def^adttatai-'aalASaeiinvb 
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Parker  against  EDWARDSa 
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Wh«e  a  de-      HpHIS  was  a  similar  action  against  the  sam6  ^efendHdt^ 

uand  to  in-  X  ^ 

spectaratewas  and  the  circumstances  differed  only  in  this  respett^ 
overseer  on  his  that  the  plaintiff  on  the  1st  of  June  went  to  the  defend- 
not"farfVombis  ^^^'^  hoCis^  ahd  was  inform^  bjr  hid  Vifil^tUkt lie^^itatf 

nmised  to  allow  the  inspection,  but  not  on  the  ground  that  it  was  inconvenient  to  go  to  bu 
bouse  for  that  purposes  Held,  in  an  action  agaimt  bim  for  tbe  refusal,  that  tlus  was  a. 
reasonable  demand. 

not 


not  m  liMi«9)lMi:  in  atfieUriSQOiDr^lfOdrrjrii^tdistMt  18fi7. 
fitttd  l»j<tbecdefeBdiMU^s)'hDiii&  XhefiUn^ffibmiraBt 
tathe-ikUiMqfd(dEiw;(the  definulaiiil^faiid  ifaertfAttoaiidM 
fliiinipecttidQ  of  die^fate^itkiB  ddetidaptirefdatd  10  p«o?< 
dttbeift,  ^meraly^i^iB^  tluitufaa>  fanlrordifers  JxAvtchskew 
iyuliniikdidititmtoiii^e  objecttons. wfaiob.wer^flDadfi  to 
lbef|[>l«ntiiK»  right  rof  tn^oovErjiift  JBettnetixr^JBdmmh, 
kff«puitinsibtedAdtt  tUi  imse^  (that.tlie  deannct'^wasMBOt 
8i|flMttit^Ji0cadseitl»dftioijb6Bn'jnadtt3at  tbehoase^ 
Ae  dvevsctiiw'  ^hefilaintiffowas  sonfluHed  ibr.  the  aame 
eM|0  4««ii  JiihnMijr.JMvbrds^Mni  in  iaat  temif  (slmp^ 
iiSp'iDbttMied  *^  yiifa)  nisLotOi  cinter  a  )(vcrdiBt'>ibr^  tfae 

pfcllijibMfl 3ii   fVJim   ji'.-.     »:.  :.!j'.  -i^  ..,,  ...,,^. 

TauntoUf  Ludlcw  Serjt.,  and'  Justice,  sbewedi  eavse. 
"ilA/b^^AiiittflM  M^t  to  have  been  made  on  the  overseer 
1^  I^^^^fi  .^.be^e  the  rate  books  are  usually  deposited. 
Tliwilil^ttOiipblagtittoB;  out  an  «v«raeeir  to  be*  always  at 
holhji'to  ^Ve  inspection  to  the  inhabitants,  much  less 
tQ['tJb^y^.tl^'rilta  with  him  in  any  place  .wherever  a 
hi^'^ilflAbitant  may  demand  it  Speneelejf  v.  MMti" 
^(^iH^^^^  that  the  house  of  the  overseer  is  the  place 
wiberenithfiudeBEuuul.-ought  to  be  made«  Unless  it  be 
held  that  the  overseer  was  bound  to  go  back  at  once 
and  exhibit  the  rate,  this  demand  was  not  proper ;  he 
might,  on  the  same  principle,  be  called  upon  to  go  five 
miles  as  well  as  a  nundred  yards.     The  party  should 

-Lxi^bl;  or!)  o*  .fr-w  .^v  "*  •.    ••("!■!    i     ■,  u    «  ^•.'    ....■ 

statute  by  implication  requires  that  a  reasonable  demand 

Q  q  8  should 
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ibould  be  made.  In  S^aencdejft  y.  JbAwon^la\  Um 
Court  he)d»  thotf  io^prdipftry  cag^  tb^.imi^  oC^flfrl 
overseer  wes  n  reaaooible  place  for  oiakii^  jtheidetiHMnd^ 
This  was  a  reasonable  deipand»  .for  it  9^^  ^Wi^  9(wr 
tfae  owner^s  houses 4md  upop  his  preqisesp^.  ri  r^.r 


.1  ■}  ri 
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Bayi^kyJ*  I  think  this  delnaD4^ jpr^  -  >9II^a4^  J> 
reasonable  place.  The  defendant  waa  on,  hifr  cnffip  flf^ 
mises,  and  near  his  residence  at  the  time  of  the  demand, 
and  be  did  not  objeet  to  produce  the  rat^on^  ground 
that  it  was  inconvenient  to  him;  tag^  hcsne-,  J^  4n^ 
be  the  same  rule  as  in  the  otbericaae..    r    ,  <rt  ,;,(  f  * 

Rule  absolute  ^  A  pepicffi^ 


(a)  5B.iC€58. 
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Theitatute 
29  Car.  S.  c.  7* 
«.  5«  enacts. 


The  King  ^g'oiVij/  The  Inli^iuu^^rj}!^^  .,^1 

Whitnas^*  ,..,.,.   .^.( 

T  J  PON  an  appeal  against  an  order  of  tvi^o  ju^tl£&5, 
whereby  J.  Edgington  and  his  femiljf  were  tekiibved 

that  no  trades*     ^^  «       ■ 

man,  artificer,  from  the  parish  of  Btutford  Semele^  to  the  parish  dF  Whit" 
bourer,orany  na^i  both  in  the  county  of  Warxick;  the  sessio^^  con- 
e^Trfillid^  firmed  the  order,  subject  to  the  opinion  of  this  t!burt 
eiercbeanT       ^^  the  following  case:  —  '■'  ' 

The  pauper,  who  was  legally  settled  by  parentage  in 

the  parish  of  Rudford  Semelcy  was  offered  by  hb  &ther 

to  one  Caokj  of  the  parish  of  Whitnash^  on  St^taVj^&it 

12th  October  1817,  as  waggoner's  boy,  and  yiu»  t^VffiSi 

Ing  to  a  penal*    v      ^     »  •        j       -  _,, 

ty:  Held,  Uiat    ^7  ^ook  OH  that  day  for  a  year.     The  pauper  went  into 

thb  statute  only  l>-  • )  . 

prohibiu  labour,  business,  or  work  done  in  the  course  of  a  mjui'a  prdi^niy  ftf'iigj  u^ 
Utcreforc,  that  a  contract  of  hiring  made  on  a  Sunday  between  a  farmer  and  a  labomcr 
for  a  year,  was  Talid,  and  that  a  service  under  it  conferred  a  settitmeot.  ' 

Cboifs 


exercise  any 
worldly  labour, 
business,  or 
work  of  their 
ordinary  call- 
ing on  the 
Lord*s  day, 
and  subjects 
parties  offend- 


Wbitnaib. 
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Cboif^  «etlfice  tin  Titetdmf^  tbe  14th,  and  served  him       1837. 
tmdA^  Ac!  tboVe  mttttioned  fairiDir«  in  the  tmrtsh  of     _ 

®  ^  The  Knro 

WkmuOii  MfiAX  tiie  IStfa^  of  Odtber  in  the  followuig       <««6uf 

-  The  IdImIiIi. 

;f1eiMP.  'V&ok  "Win  A'  farmer,  rending  in  the  parish  of  WkiU     _mat%  of 
nashf  and  has  be^  d^^  twelve  months.    The  pauper 
worked  for  different  persons  in  the  parish  of  Bud/brd 
8MIM^''ks  a'laboikref  in  htisbandry,  both  before  and 
lAMr^^Mring  in  question. 

'  Amos  inA  Hill  in  support  of- tbe  order  of  sessions. 
The  qtMstion  is,  Whether  a  hiring  on  a  Sunday  is  a 
valid  Iiiring  or  not  by  the  stiftutiB  29  Car.  9.  c.  7.  sA.  (a). 
Hr  ttaty  Ixrxonceded,  that  if  the  making  of  the  contract 
of  hiring  subjected  the  parties  to  the  penalty  imposed 
by  the  act,  the  contract  was  void.  But  this  is  not  a 
case  within  the  words  or  the  mischief  contemplated 
by  the  legislature.  The  object  of  the  act  was  to  pre- 
vent ti'&d^Ateh'  and  other  persons  of  inferior  condition 
in  life  from  doing  their  daily  work  or  business  on 
^m^a^  and,  therefore,  persons  of  that  description  are 
prohibited  from  doing  any  worldly  labour^  business^ 
or  ifork  of  their  ordinary  callings  on  a  Sunday.  Now 
the  ordinary  calling  of  a  man  is  that  daily  occupation 
by  MF^ich  he  gains  his  livelihood.  The  ordinary  calling 
of  the  pauper  was  the  performance  of  his  daily  work ; 

•  (a)'  Section  I*  of  that  itatuie  «iiacts,  **  Tliat  aU  and  every  penon  and 
ptrnMs  whauoerer  afaall,  on  every  Lord's  day,  apply  themseWet  to  the 
obttrratum  of  Ae  same  by  exercising  theinaelTea  tbereon  in  tbe  duties  of 
pM^  and  true  religiooy  publicly  and  privately;  and  that  no  tradesman^ 
4Utificer,  woilmtn,  labourer,  or  other  person  whatsoever,  shall  do  or  exer- 
dst  toy  worldly  Isbour,  basinets,  or  work  of  their  ordinary  calling  upon 
the  Lard's  day,  or  any  part  thereof  (work  of  necassity  and  charity  only 
cxoipMd),  and  that  every  person  being  of  the  «g^  of  fourteen  years  or 
upwards  often^ingin  the  premises,  shan,  for  ereiy  such  offence  forf^Mt  the 
sum  of  five  shiiUngs.** 

Qq  3  the 
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1S€7.  the  tyrdhiaiy  t^h^  of  ifli^  >  faMier^fffAtf  >fehe«itiiItcfBtion 
~—  of  life  Ian*  and^rtiesiite  bf  kl#  pM)duee..  ^;^E1i»iMknqF.ef 
«MiM       ft^tMtrtia:  ii»f  hfriiig  at'*^  y^t,  wlilb  liotytlielvMidly 

Msithe^  the  ttttstefe^  oir  i^tVaAtl  S^tidcls,  (Ae  Maintoiiai- 
poses  the  penalty  uponh^  peraatm^^b^^^it^l^^igd^^ 
tMtitenytkm  Ndw^li^re  it  dx^  Mf  apj^r^llaibtdte 
puiiper  had  attained  that;  ^ge, '  aMd  W  KFe'4iiid  nflV^IMMi 
be  Waar  hot  guilty  of  aby  ^ehte  "KfiAini  the  defTli&d'lIhe 

Goattmm  arid  P»ylf)}Ai^ft)h' kxsttjft^  ^h«  ^siAAraotf^^ 
faiHbg  was  illegal  findVbid,'*iMailb'aiMeid^ne<<^«9^^ 
by  a  service  under  k.  Th(L  statutii  S'Sd  ^MT.  4» J!f2  ci'f  I  • 
9.  %  requires  that  a  person  ^all  h^"^  takfUO^'yt^fHi ; 
iulKl^tbe  statute  ^  Cor.  2.:  c.  7.  expf^sfyretlJbiM^^fiefy 
ji^fsdit  siaA  personal  ^atsoever,  (not  mefitiuilifejg;  pi»§Oia 
wlto'hlhrci^an  Otdinary  ctdiingy)  toii^lf  fhfeid!iy«^«o 
thb  obserrance  of  religious  duties,  ^jkibKdyiktfd:  pri- 
vatdy^  and  prohibits  any  tradesihcini^  aH£fi^ei^'%(^k- 
liitii),  labourer,  or  other  pet-son  whatsoevet^'  ^MMmi^the 
ekkttAst^*  of  amf  worldly  labotrr;  %aslfieis^''l9l:  «p«dt'of 
their  ordinary  calling.  hi'f)mfKUrJ<^BUU9i^{a)i*AtjJtms 
laid  down  by  Bayley  J.  that  the  statute  applies  to  acts 
which  do  not  meet  tho'puMiceye^  but  wfaiehji&l^fere 
with  a  man's  religious  duties.  Tbe  words  HitcnrUly 
labbuf,  busmess,  or  work  of  tkelf  '^ordimu^'^^lBi^," 
«ris  not  to  be  construed  collectively,  ;btttidiBJanofergly» 
Md'the  contract  in  tbtS' 'ease' waS' worldly 'teiiiiM^  ^eten 
if  It  was  not  in  the  ^xs^bq,  of  the>  ordinary  cattiii^  of 
the  ]^ie^  making  it.:  InSmiik  ^tS;jbliemAb(i)^  whkh 
li  a  Wy  Strong  t^se,  ^  th^nre^ths'paity,  ^^^iMtose 

(a)  5  B.  cj  C,  405.  (6)  4  JJiii^  84:  ^     ' 

request 
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aneqiteit^jAheiicoiiftmct  I9i8« restored  i^tOb.  woi»  i^Wwed.  to       lSf7p 


'bebiii  hMiPitSmiysoalti^g  cir,  nol^'l  6at^  secoi^ly^  the 
iftoottfictiibcfr^  ifM  is^ljr  ^V )i>l>«i90ss  iu  tb^  ojr^iiiaiy 
MttMlgbn  il#i^»«W  0f  tb^  miutei;  as  of  (be  pauper.  As  to 
Acf^feriQeTf  i(:isi«i(P«it  of  ,tb^  prdiqary  <:alliiig  of  a  &|:t 
mer  to  hire  labourers  and  farming  servfoats;  jti^.iua  act 
withoat  which  the  business  of  a  farmer  cannot  be  carried 
<Ji^,  >4q4  m  Bs  to  .t|h^  pimpei;».wJ)q  w^  a  ^yb^bourer^'* 
wA^^'WW«l.]t)ti*»«xprjQss.j¥Qr^^^^  be.,flOuld 

PPfc  (Hfiy  4P4  bi^  Qrdin^ry.qalling  of  ial^w:,.,without 
Vm^  \k\w^  Suppose  be  .^  hjr^  himself,  on  ^tmdat/ 
f^  ibfii^y^^^s  jffpxkr,  could  he  hav^  sued  o^  $ucl).a<<»ii* 
'tsm^i{  4Ma4  MP.it  m^ke  an;..di£^ace  whether  tl^e  pqn- 
lUM>'jHh4br  ^1  d<yr,  a  mootJm  or  a  yeax?  It  is  fq^ally 
m  ^Jn/bJu. (ordinary, qaUlpg;  finr  without  it  tui^lP^iotiry 
.«ftUiioe  «miM  i?P(tife0  <:arried  ou.  It  is  a  ^nt;ca(4  in 
<irb}pb()on  tb^^/^n^side  there  ib  labour,  and  o^  the  otber 
mOimfyf^n^hmfb^^s>n,  the  Stmdqiff  is  witbia  t)ptb 
ilbei}wo(d»^faii4^pkit^  tbe  act. 

r  inBAarLBy  X  llio  act  of  parliament  ought  to  be  so 
^inslrued- a»  to  advance  the  objects  contemplated  by 
Abal'iegislaturei  but  joot  so^  as  to  make  every  work  or 
<4Hnbe8a.'done(0a  theX^ordfs  diiy  iliegaJ.  .  The  w^^rdg  of 
iliie  statute  a9e»  ^  tbai.no  tradesmauj  artificeis  w^ktnan^ 
tlaboiDer)  or  dtbeip  person  wbaAsoever  shall  d^  or  exercise 
•iHljr  wtnridly«kih€uiie»  tMiainessb  ociW(M:k».i^  their  p^itory 
GsHinfi^  uptrn  tl^  Lord's  day."  Now  if  the  le^lature 
had  intended  to  embrace  every  description  of  person^ 

Q  q  4  and 


'Wmoumo^ 
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18S7).       and  wws  specif  of  4)imiieKf'k.woffld,ttti^ 

bptfipi^^  J(  ^ooid  im0  beeoi  suffi^mtftt^^aiigriilMl  (W 
tiet:]|OA,wM0vv  stfould  do.upy  .worfe  ofr  bminwr  -gp'lfci 

gmeffif  tUi^legisIa^iflpe  would  h^fre  9«ed  g^MwkmtmimlM 

or  woskpf  thi^r ^inaiy  eftllbig%r% 0re40ibtrAiistirMi 
diqiuictiyf^y..  .  jTbe  ifueHQonair4K:tii)i|il?:lb#  Ijmmti^ 
pears  to  me  to  be,  tiiattbe  pQiwiiMbbf%iiieiilHlD^iMli^ 
not,  on  the  Lord^s  day,  do  or  exercise  any  labour  of  their 

or^^ii^nr^ii^My  b^9)f^  <>f'^^^  lord^utfgblMHilf;^ 
or  npjr  work  of  tbeirordmfo^ci^iqg^  ^l)k0tllft^|^i^ 
senrw^.  seems  to  fell  pi>0perly  «Hhitt',^^(fQtenj|g\«at 
the,^.ord  bumiess.    And  if  the  tmefMnstlliQlMiii  ffdAtf 
acl^  that  e^ery  description  of  fbufineMiifoopiNlliibiiMl^' 
idl  contracts  wbateirer .  made  CA  a  ^Sfrab^  mVi^}^  tmi. 
I  think  that  that  was  not  the  intention  of  thsrk^liliiCii 
Religion  and  piety  do  not  require  tbat^^iriefQftiiaiiQBBlebtkief' 
t^erf  Sunday  should  be  devoted  to,  the  pe^foirfnloci^tif 
religious  exercises*   To  a  reasonable  ()^ree^)«>iiiMijada|ri 
on  that  day  consider  his  own'Mn^iticmi^tnAolhattci^  1m< 
neighbour,  and  may  do  aqts  beneficial  to^^iiMMl^^  and 
calculated  to  promote ,  the  cppolfortr  of  hia  H«ig(ih(tai 
I  am  of  opinion  that  this  a^t^of  parliMenti<kelh«iQl5pr«l^< 
faibit  labour,  business^  or  work.iofr-^i^ry^  4kscripycf09 
and  tb|it  the  hinng  of  <l^8e»ivantby  a^&Fm^^icii  i^Amp-- 
day  it  opt  work  XMT  busjmesa  i^ithia  the  raeanlt^  <^.4llfe 
act  of  parliament.    I  ala^^ihiakitbatvic  isnelftkAmuv 
bu^easr  of ,  lyprk.  of ,  the  ocdinai^  vcaUing  <if  jk^Sfmuntk 
H<^  jK%^.  e^ryv.f^f)r  person  «4id  neqoiites 
must  hire  them.    The  {true  ctmstmctioii  «f  (h^ 

» 

"  ordinary 


WwUfKMmL 
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but  dMlMirfitdi  ^to^tiHtKfi^^ach^'tf  Ofe^tMHg^VHng       "^^^ 
into  MMiovi^^ablkHi;'  '  Tbd»i6^  tliMgs  iAAth  a^  i^jpaittti       adftiir 

paitob^4ll»^^lHiAii»j^  Vi^  *  e^ercisittg  «beh 

tb«s^yiitrad(iw<Mt(itotM'  wMhth'  the  weuiMg  t>P  thos^ 
wotdBi^nfbrtMite'teaflOCis^  I' ant  df  tipinito  t!iir(  l!he 
comnwfAiif  hltiitg  t«'  Ati^  liiftse '^»as^  V4Iid»'  add  iMf^ 

* JlAk^MWdt^^  I  096^  think  tlHifihft  tx>iill^  dfjliri^ 
ti«^^<)|Pfi^4li$^reai^ti  df-  iC9  barh^  bteen  ihade  ttpM  a 
;Sbli49i^'^3%€r^^^etfl-bb)ect'of  wi(rt<>prr^t 

paiitoiii  (ma^ng  on  -tiHeit  trade  and  ordim^  oceu^ 
pafciMdiiittdiciiHiiigs  on  the  LHuM'u  day;  And,  aidioogh 
it  iiitfjr  fidrUfiitiff.  be^  dasirabte  diat  otti^iibcalarcotieanui 
(besicM^- <  thbs^  ^presdly  mentioned  in  tL^  statute) 
sboulde4w>oor0pT«h^»died  mhj  w^  must  not  extend  the 
wmrda^iaf  ttbe  %falut«  beyond  their  natural  import  Here 
tfaer^legialmin^'einM^,  tibt  that  ho  person  whaterer^  bat 
that!  ^^nd^^'A^Aiamsfir^i^tificel^  Xvorkman,  labourer,  -tr 
other  pbnMMi'^hat^tt^p'^  ^dt  do  any  work,  &e.  The 
wovdar*>Kmher(^eftiDn  M^tsoe^ttTj'^  must,  accordh^  to 
tb^tg^tmd^tiA^i^tkM '  pi^ecedllii;  particalar  wokid^  ^edti- 
troabiif|bi$)$qi»ein;  "i^^lnl'^tofds,  breotistrded  to  mei^ 
pets«fiai  i^^fti'igenetiar  irith  Ad^  ^  pretiotfily  med^ 
tioMdlc'  ^[11  i  tite  pei^oha  previ<0Uity  mcxitioned  esbirdaa 
an  ordiilai^ioidlkkgi  '  Th^  fttatat^^  theti^fbre,  ht^  sMi^ 
stamv nilafM^  Aa«  p^r^Kim  Mifi^i;*  M  oi^ditmi^'  cAitig, 
shaHioo^do'atiy  worMy  labottt»^  barihesV ^  wiMt  ef 
^Adr  wdiMry  eallinit.    I  think;  Ihensfere^  diat  tl|et>fd» 

hibitory 
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Jitbitorv  douse  most  be  confined  in  cooa^radion  to 
worldly,  labour,  work,  or  business  of  'their  ^iMtUBiy 
callifig#  Ujiless^  indeed,  it  be- perfeelly  clear  ^Ahali.  it 
extends  to  all  worldly. business  Ibat  raitst  <)e  ito con* 
atructioby  because  this  ist a  penal  ^paRrmant^  fesuiiteiy 
contract  wfaicb  is- void  wfthm  the  fii[at{iart;  of  ihei'danaci 
aiil^eois  the  parliea  waking  ilrta  la  penabjr* '  Jtrrataat, 
4heeefore,  be  construed  r8trictljr*;<i It. aeeaMT|tO'«i%  4]ult 
the  hiring  o£a.8enrBni}bja'fiM«iefv<iitboiigbi9e»r 
may  be  useful  or  even  necessary >  fiMrv^xurrjrin^'isinikis 
ordinary  calling,  is  not  a^part  ofitr.*  H'A  fermfft^aold 
his  com,  or  his  senrant  ploughed  his  landy;4hoee  wiould 
be^' parts  of  their  ondinarjr  dBlling^.  I  thinlirlherinakvig 
0f  a  contract  with  apersoa^ho  is  to  assist  another  in  his 
ordinary  calling,  does  not  come  within  the'raeantog  of 
the  words  *^  worldly  labour  or  business,  or  work /if  his 
s6rdinary  calling,''  so  as  to  subject  the  parties  to  the  con- 
tract to  a  penalty,  or  so  as  to  avoid  the  contract. 


LiTTLEDALE  J.  The  words  "  of  their  ordinary  call- 
ing," extend  not  only  to  the  word  "  work,"  which  im- 
mediately precedes  it,  but  to  the  two  preceding  words 
**  labour  and  busine^."  The  word  ♦^  worldly  "  al^o  ei- 
tends  to  the  three  substantives,  *^  labour,  bnainess,  or 
^M)rk."  This  is  consistent  with  the  context  of  this  ckrase. 
It  begins  with  mentioning  tradesmen^  arttficeni,  labour- 
ers^ or  other  p^'sons*  That  evidently  implies  tiiattbey 
were  persons  who  had  an  ordinary  calling.  If  it  had 
intended  that  no  person  should  do  any  work  cft-  a 
JSmtdaji^  it  would  have  used  difiereiit  langjw^e*'.  The 
mt}rdsoHsr  person$f  mean  persons  ejusdem  genaris^with 
those  rbefote  ■•  mentioned,  but  who,  perhaps,'  >  nig^*  not 
'atrictly  bC' included  in  those  words.  *  The  act- of  par- 
liament 


m  THX  Eighth  Yxab  of  GEOROE  IV.  60$ 

Jiament  seising  to  me  to  be  confined  to  persona  haying        182^7. 
an  ofdlnaiy  calling;  and  if!  that  be  so,  then  it  prohibits 
suob'pefMPtis  from  doing  any  wcMrldly  Uxmr^  business^        agimui 
or  wolk  of  4heir  ordinary  caHing  on  a  Sunday..    If  it     _«nttor 
etthtaoed  cmry  desoription  of  wovkily  laboar^^businesl^ 
or  wdrk^'Jtltt  ocoislqaende  wMid  be^  that  almost  every 
peMUn^'in  -etisvy  rank^  of  li&  worid  ittoar  the  penalty. 
Thb  attbsequeiit  proi^ision^^tfaat  iio>  person  shall  expose 

anf.'«mresi7&c*t«hevm'tkat  this  statute  was-intendedtobe 
csbftfiedto  person^  esereising  their  ordinary  calling  on 
a  Amdiiiy*-^  TbiA  hiring  of  a^senrant  is  no  more  a  part 
of  the  ordbalry  calling  of  a*  &rmer,  than  it  is-  of  any 
othir^-'petlion  who  requires  the  assistance  of  serrants. 
Fdr' these  rea^nsy- 1*  am  of  opkiion  that  this  was  a  valid 
hirii^'and  that  the  pauper  gained  a  settlement  by 

setvioetinder  it. 
.     i .    .  Order  of  sessions  confirmed* 


The  KmG  against  The  Inhabitants  of 

COTTINGHAM. 

TTPON  on  appeal  against  an  order  of  two  justices^  The  mm  pdd 
wheceby  W.  Hardy  junior  and  his  wife  were  re-  chaser  ofTco- 
moved  from  the  township  oi Bishop  Burtan,  in  the  East  Sb altoSJfo? 
Riding  of.  the  county  of  York^  to  the  township  of  Cai-  uio'^JTrf ' 
tingham^   in  the  said  riding ;   the  sessions  confirmed  ^f  ^^^ 
the  order,  subject  to  the  optnian  of  this  Court  on  the  purdmewitiiitt 

the  mceniDg  of 

Iblbsirtng  case « ^— <  thesutsG.  i« 

Thepanpert  W.  Hardy^  had  acquired  no  settlement 
in^his  omOf  right,  but  £;iUowed  that.  of*(IF.uFfar4|f^< his 
fiuheii^^and  t^  only,  question  atthe  aessiona.was^vhe- 
ihtt  CoUk^iam  or  Bithop  Burton  was  the  last  place  of 

settle- 
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182?.  settlement  of  the  fattier.  It  was  admitted  that  llie 
fether  had  acquired  a  settlement  in  Cottingkamj  but  it 
was  insisted  that  he  had  afterwards  acquired  a  settlement 


Tht  KiKo 


aiiti  of        in  Bishop  Burton  by  the  purchase  of  a  cottage  situate  m 


OonnfaBAic. 


that  parish,  tn  1813  the  father  agreed  with  one  Page 
X^ho  then  resided  at  Peversham  in  JCrn/,)  for  the  pur- 
^hiise  of  a  copyboid  cottage  situate  at  Bwicp  Bwiofu 
Kf  Wa^  agreed  that  Hdrdy^  the  father,  slknild  pay  m, 
ttrid  all  {hie  expences  attending  fhe  sale,  tjpon  these 
ti§ritis  the  purchase  was  made.'  On  the  22a  J!a^  181S 
the  cottage  was  surrendered  to  the  father;  in  the  year 
T814  h^  was  duly  admitted  according  to  the  custom  of 
tte  manor,  and  his  has  eter  since  continued  to  resicfe  fai 
it.  The  amount  paid  by  tlie  father  relative  to  thui  pur- 
d^ase  Was  us  follows :  To  E.  Page  ML^  the  pnixlliase^ 
hibney ;  a  fine  to  the  lord  of  the  manor  SL^lOs. ;  IJL  iSs. 
tb  'the  steitd^td  for  his  admission  copy;  Si.  6&  to  his 
(tlardi^s)  attorney  for  instructions  for  surrender  of  the 
cottage  from  Page  and  his  mother;  1/.  1^.  for  drawing 
and  engrossing  power  of  attorney  from  the  stewiard  of 
the  manor  of  Bishop  Burton  to  one  Tappenden^  to  take 
Pagers  surrender;  I3s.  6d.  for  drawing  and  engrossing 
surrender;  and  other  fees,  amounting  in  the  whole  to 
9SL 155.  6d.  The  question  for  the  opinion  of  this  Court 
^is.  Whether  Hartfy,  the  father,  gained  a  settlement  in 
Bishop  Button  by  reason  of  this  purchase  of  the  cottage, 
Ahd  a  resildetice  therein  of  forty  days  ? 


r.h*   ■ 


Xrchhold  \n  support  of  the  order  of  sessions.    The 

• 

statute  9  6. 1.  c.  7.  s.  5.  enacts,  that  no  person  shall  be 
^inetned'tb  acquire  a  s^tleinent  in  any  parish  l^y  virtue 
of^Aiy  Jiurchase  ot  any  estate  id  such  parish,  wbereof 
the  consideration  for  such  purchase  doth  not  amount  to 

the 
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the  sum  of  30/,  bona  fide  paid.     Now  here  the  sum        1827. 
paid  to  the  vendor  was  only  22/.,  and,  consequently,  no 
settlement  was  i^ained.  ttgninm 

^  Tlift  fnlMlbiW 

Qdtman  and  JPattesan  qontra.    The  statute  says  tha^ 

■    r 

SOL  thafl  be  p^id  bj/  the  purchaser,  not  that  it  shall  be 
paid  fg  the  Jseller ;  and  this  is  said  to  be  sufficient  jn 
Nolan* $  Ppor  Laws,  yoL  2.  p.  1 10.  (4th  edition),  and  ^ 
PauFs  WaJ^en  v^  Kempton  {a)  is  there  cited  as  ^n  auttuH 
rity  to  i^ew.that  a  copyhold  tenement,  the  price  (^ 
which, ^  together  with,  the  fines,  and  fees  paid  to  the 
court,  amounted  to  SOl^  conferred  a  settlement.  In 
Graham  y«  S^me  {b)  it  was  held^  that^  a  covenant  to  sue* 
render  fi  copyhold  to  a,  purchaser,  and  to  make  f^^  dp 
all  acts,  deefls,  &c.,  for  the  perfect  surrendering  i^nd 
assuring  the  premises,  at  the  costs  and  charges  of  the 
seUerf  was  not  broken  by  non-payment  of  the  fine  to  the 
lordpn  the  admission  of  the  purchaser.  \lAHkddl0^^fm 
There  the  title  was  perfected  by  the  admittance  of  the 
tenant,  and  the  fine  was  not  due  until  after  the  admit- 
tance. The  case,  therefore,  is  not  in  point]  In  Bex 
V.  Scamimonden  [c\  the  expence  of  levying  a  fine  in  th« 
Comnx^n  Fleas,  which  was  necessary  to  complete  the. 
title,  and  which  ought,  therefore,  to  have  fiJlen  upo^ 
the  vendor,  if  the  purchascfr  bad  not  expressly  ags^ed  jto 
pay  it,  wa§  held  by  the  sessions  to  be  part  of  <hef  WQif 
sideration  for  the  purchase*.  The  judgment  of  tbj[a 
Court  proceeded  upon  another  ground,  but  no  fault  was 
fom^d  with  the  decision  of  the  sessions  in  that  respecjt. 


'7. 


B^YLEY  J.     This  case  admits  of  no   doul^t^  ^  Th^ 
question  is^  What  was,  tlie  considei^tion  ibr  the  jpur- 

(a)  FOey^  138.    4  Bum.  640.        (&)  I  Ba$t^  S58.        (c)  3  7.  A.  474. 

chase 
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1BS7*       ehase  bonii  fide  paid,  within  the  meaning  of  the  act  of 
_  parliament  ?    I  think  that  the  sum  giyen  to  the  seller 

Tda  KxiiG 

agtmui  for  selling  his  interest  in  the  land^  and  to  other  Dersons 
aats  of  whose  concurrence  was  necessaiy  to  make  the  sale  valul 
and  effectual,  was  the  consideration  for  the  purchase. 
The  jGne  paid  to ^tke  Jor-d>  wd  ll|e  ifi|s.rP9u454E^lCb^ 
steward^  in  my  opinion^  form^^iart; «{  ihai^  considcMdon. 
3ttt  ithe  sums  paid  to  the^^vandoti  .<hev}ovd^  4D4>4ie 
steward,  do  not  amount tQ5Q£»>  .The. exp^fiqe^^ 
surrender  paid  by  the  purefats^  t^^hi»  QWn  ^attoisicgFf 
^mraiio  partof  thecoDsideratioii  fbelfaefiurdbttseKx^^Ilit 
cases  cited  ^uat  disljogvisbahle  iirDBl  the  ^ptW^U-'^hk 
Sets  y.  Scammonden  (a)  the  pufoha^espaiii^  j^r  btt  die 
paid  the  expences  of  levying  a  fine  wbick  it  Was  neces- 
sary for  the  seller  to  levy  in  order  to  complete  tfae4itls^ 
and  which  Jbe  ought  to  have  paid  forvif.4be  imrdmKr 
had  not  agreed  to  pay  In  Si.  PauTs  Wslim  Kt^JSismj^ 
i€n{b)f  sol.  was  paid,  including  the  fine  to  li^  }0id^ 
and  the  fee  to  the  steward*  »     %  . 


I  ■ 


LiXTLEDALE  J.  I  think  the  conskleration  fi>r  the 
purchase  was  the  sums  paid  to  the  purchaser,  and  to  the 
lord.  The  lord  has  iin  interest  in  the  hud>  fotd-'the 
fine  may  be  considered  as  paid  to  him  for  tbe.purcbase 
of  pari  of  his  interest  in  it.  I  doubt  whether  the  fee  (o 
the  steward  can  be  considered  as  part  of  the  ooi^kliir- 
mtion  for  the  purchase.  The  steward  has  no  int^^eptin 
the  laixiL  But  it  is  unnecessary  to  decide  tbAt^  fhecimBe 
the  money  paid  to  th$  Sellef^  the  tord>  4n!d  UHsiSteWalnd^ 
does  not  amount  to  SQl^ 


••■'  ^-U       J  -il. 


..-1. 


!•• 


P9bfirmsd* 


(a)  3  r.  B.  474.     2  Bolt.  510.     4  Bum,  640.  (6)  2  BoU.  504. 
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1827* 


./"• 


The  J^iNG  against  The  Inhabitants  of 

,,  RiNGSTEAD. 

U'PON'*ipp«*»'ag«ftist'an  order  of  two  justices,  dated  ^^^^^ 
•^esti^mtlhidf'Mardh  I837i  whet«by  EUzabeiki  th»  and  paying  ' 
wife  dflF.  Sktndjet%  'and  their  four  cbildren,  w^re  renofoved-  did  not,  before 
from  the  parish  of  mmboUdn^  in  the  cmmty  of  Mm^  c.  57. «.  2., ' 
ingdtmi^o  the  parish  c^  Binggteai^  in  the  cmmty  of  SSS^^f^n^T 
NtMampm,  the  tedsibm  conflrmed  the  order,  gabjeoi  ^^'JJISf  ^' 
to  the  opinion  of  this  Court  ott  the  fellowtnflr  eaisp^ «  paying  the 

*^  o  same,  had  re* 

*Tfc*^  paopeFs  husband,  who  had  absconded  pretioni^  aided  within  the 

panih  forty 

to  the*  order  dt  r^mova),  hired  «  tenement  after  Lady^  days  after  he 

had  been  so 

Say  r^5  m  the  parish  of  Ringskadj  of  the  annual  Value  charged,  and 
of  lOl*  feMd  upwards,  from  Lady-day  181^  to  Lady^day  tute  passed,  no 
1896,^and  went  to  settle  upon  it  on  the  4th  day  of  Mi^  qSreli  sHti^ 
189»i  being  upwards  of  forty  days  before  the  passing  erf"  "f^enuL^^ 
the  6  G.  4.  r.  57-  (22d  day  of  thme  1825.)    A  rate  wa»  JJfi"^][^ 
made  for  the  relief  of  the  poor,  which  was  allowed  ott  •"y  tenement, 

unless  It  be  of 

the  27th  of  May  1825,  and  was  paid  a  few  days  after-  aceruin  de- 

■cription ;  and, 

wards,  being  less  than  forty  days  before  the  passing  of  therefore, 
the  saM  statute,  (and  the  requisites  mentioned  in  the  had  rented  a 
59G.^.^.  50.  were  not  complied  with,  so  that  no  sem  Mffidratto 
tlemeiftt  by  rehtirtg  the  tenement  could  be  gained  undei^  mewTund^*" 
that !itattite.)     On  the  2d  of  AforcA  1825  a  church«rate  **** ? ^  *) ' 

'  and  in  respect 

was  tmad^  at  a  parish  meeting  for  the  parish  of  Rh^  thereof,  ^d 
sle&di'  and  en  the  pauperis  husband  coming  into  th^  paid  parochial 

taxes,  but  had 

paridh  on  tfie'4th  of  May  1925,  his  name  was  inserted  not  resided 
in  the  church-rate  by  the  churchwarden,  and  the  rate  waa  mch  rating 
aftafWftfdt  paid>^bytberpai}p^s  husband.   The  question  fony^^^ 
Iras,  Whether  a  settlement  was  gained  by  either  of  ^rihte^^f 
such  ratings  or  payments  ?  hVdw'nrt'  **^ 

Nolan  thereby  acquire 
any  wttleBMOt. 
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t987»  Nolan  in  support  of  the  order  of  sessions.    It  was 

decided  in  Ees  r.  Si.  Pancras  (a),  that  since  the  statute 
35  G.  S.  c.  101.,  a  settlement  might  be  gained  by  bong 


Hm  Knio 


Tb»  Inhabit- 

nn  oT  rated  and  paying  parochid  rates  ut  respect  of  m  tene- 
ment above  the  annual  raimt  of  lOt.  Bot  the  alatnte 
eG«4.  cB7.  (which,  look  e&ct  oo  te  SSdof  «Am 
iaS5,)  entcts  that  no  ffBoaa  shall  fsiftft  settlamt  by 
paying  parochial  rates  in  respeoi  of  m  tpnfSMii^  wnkss 
certain  other  things  thgwoin  nicnliimad  te  dsMk  it  nuist 
be  admitted^  that  under  that  statole  ao  isttWiatf  was 
gained.  Here,  howevv^  the  paapar.  an  the  Sid  of 
thme  1825  had  been  chaiged  with  and  fiaid  parachial 
taxesb  although  he  had  not  dien  resided  fag^  dkya  after 
he  had  been  rated  and  paid  soch  taxes.  Th»  alatnte 
8  &4  W*4^M.  c.  1 L  s.  6.  does  not  mqnira  that  in  order 
to  gain  a  settlement  by  being  chai^ged  with  and  |Miyiqg 
parochial  rates,  there  shoukl  be  finty  daya  ijriilwm.. 
The  ratiqg  is  an  adaption  by  the  parish,  of  tbo  party 
rated  as  one  of  the  parishioners*  As  aoaa,  thenfcn^ 
as  they  have  rated  him,  and  he  has  paid  the  rata^  be  is 
a  settled  inhabitant. 

■ 

Campbdl  and  Flanagan  oontrii.  The  paaper  had  not 
been  assessed  to,  or  paid  the  poor-rate  ferty  dqpa^iefore 
the  S2d  of  June  1825 }  and  it  does  not  appear  that  he 
had  paid  the  church-rate  fiirty  days  before  the  8  G.4.  c.57. 
passed.  In  order  to  gain  aaettlement,  by  being  charged 
with)  and  paying  parochial  taxes,  it  is  necessary  that  a 
party  should  reside  in  the  parish  for^  days  after  he  has 
been  charged  with  and  paid  the  rate.  The  1  Jac.2. 
c.  n. «.  8.  enacted  that  the  ffarfc^  days  ODntfaoaooe  of  a 
person    in    a   parish    (intended   Igr   d^  ad  af  the 

(a)  ZB^iClftS. 

18&14 
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13  &  14  Cmr.  2.  to  make  m  stttlemeitt)'' should  be  ac-  18S7. 
coonted  tram  the  time  of  Ins  delivery  of  a  aodoe  in  ^  ^ 
niitiBg.  of  the  ^laee -of  his  abode  to  one  of  the  parish  "^fgfinu 
oficars.  19mBtatme8&4  8^w4>l£<r.ll»s.8.eOMtS9  l^m^a 
thaittberfosty  day i^  iiontinMiioe  iatmided  by  the  said  aets 
js^ntakaa.  adjiiimntrfaitt  be>atoimattKl  from  the- "f^ub- 
lidaliai  laC-^a*  aotisei ta-  iwntipg  in  the  maonar  Aefein 
mentiMML <  i  Then  .seotiQii^  6^  pi^des^'  ^^that  If  'aiiy 
{HTsfay  jda  sUlooma  ta  inhabit  itt^any^tawn  Dr  parish, 
ahsHjiiwr  himesifj  and  oo  his  ennLacoaant,  eaaeale  any 
paUicrttt  annial, office  4r  duogein  the- said  towft^or 
parishif  0f>i'shalL. ha  chaigedi withy  .and:  pay  his  share 
■lowipdi  ifaaipnUia^taaas  or  kvies  of  ;ihe^said-tMm 
eairpaiashj  tha&r.he  idmU  be  adjudged  and  deamed  to 
bate  A)  legal  aatlkmeDt  ia  the  same,  AoagH .  no  >iuth 
tsjif e. in  InitiDg  be  deliveied  and.  published  .as- is 
hmnbghAm  required.'*  The  being  charged  witfi  and 
|aqriag.rate%  is»  thec^re,  substituted  for  the  notice  re- 
fpikad  toJbe  given  to  the  parish,  offioerii^  and  pablished. 
Aad,aa.a  party* aauld  not  gam  aaettleasent  until  he  had 
continued  in  a  parish  forty  days  after  tlie  ginng^aad 
publication  of  the  notice,  it  follows  that  a  party  cannot 
ipdnia  settkinent  by.  being  charged  witli  and  poking 
pasechial  taxes,  until  he  has  resided  in:  the  parishferty 
dayflnftor  he  has  been  so  dnu-ged  -with  and-  paid  su^h 
taxes. :  This  is  eonsistent  wkh  the  view  taken  of  die 
wlyaet  by  Mrw  ^aim>in  his  JPeor  Laim,  voL  iL  p.  IMi 

m 

i  B^YUa  h  I  think  that  in  order  to  gain  a  settlement 
in  this  ease  by  the.payment  of  taoBea  the  paiqper  ougbtOo 
have  .leaMled  in  the  parish  forty  di^  after  he  had  been 
ratiod  and  pind  the  tanas«  By  the  statute  1  «/bc.S«- c^J. 
the  forty  days'  continuance  of  a  person  in  a  parish  (in* 
tended  by  the  IS  &  14Car.2.  to  make  a  setdement)  is  to 
Vol.  VII.  R  r  be 
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1827*  be  accounted  from  the  time  of  his  delirerjr  of  a  notice  in 
*"""""  writing,  of  the  house  of  his  abode,  to  one  of  the  parish 
agauui       officers,  and  by  section  3.  of  the  3  W.Sc  M»  c.  11.  from 

Xkm  InbabiU 

ants  of  the  publication  of  such  notice  in  the  manner  therein 
mentioned.  It  is  clear,  therefore,  that  in  order  to  gain 
a  settlement,  it  was  necessary  that  a  party  should  oon- 
tinue  in  a  parish  forty  days  after  the  giving  and  pub- 
lication of  the  notice  to  the  parish  officers.  But  secticm  6. 
of  the  latter  statute  provides,  ^'  that  if  any  person  who 
shall  come  to  inhabit  in  any  parish  shall  be  charged 
with  and  pay  his  share  towards  the  public  taxes  of  the 
parish,  then  he  shall  be  adjudged  and  deemed  to  have  a 
legal  setdement  in  the  same,  though  no  such  notice  in 
writing  be  delivered  and  published  as  is  hereby  before 
required/'  By  this  clause,  the  legislature,  therefore, 
evidently  consider  the  being  charged  with  and  paying  per 
rochial  taxes  equivalent  to  the  giving  and  publishing  of 
the  notice  in.  writing  required  in  other  cases.  As  it  was 
necessary,  therefore,  to  reside  forty  days  in  a  parish 
after  the  giving  and  publication  of  notice,  it  follows  that, 
in  order  to  gain  a  settlement  by  reason  of  having  been 
charged  with  and  paid  parochial  taxes,  a  party  ought  to 
reside  forty  days  after  he  has  been  so  charged  with  and 
paid  such  taxes ;  and  if  that  be  so,  then  on  the  22d  day 
ofJu?ie  1 825  the  pauper  had  not  resided  forty  days  after 
the  making  of  the  poor  rate,  and  it  does  not  appear  that 
he  resided  forty  days  after  payment  of  the  church  rate, 
for  it  is  not  stated  when  that  rate  was  paid.  It  is  not 
shewn,  therefore,  that  he  had  gained  any  setdement  by 
having  been  charged  with  and  paid  parochial  taxes  on 
the  22d  of  June  1825 ;  and  the  statute  6  G.  4.  c.  57.  has 
prevented  the  gaining  of  a  settlement  after  that  period, 
unlesb  the  tenement  has  all  the  qualities  there  described, 
which  in  this  case  it  had  not. 

Little- 
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LiTTLEDALE  J.   The  Statute  S8c^  fV. 4rM.c.  II.  s.  6.       1827» 
confers  a  settlement  on  any  inhabitant  who  has  been       -~— 
charged  with  and  paid  his  share  towards  the  parochial        agamai 
taxes.   The  settlement,  however,  is  not  acquired  until  the       amt  of 
taxes  are  actually  paid.    Before  that  time  the  parish  need 
not  take  any  notice  of  the  party.  The  payment  of  the  taxes 
with  which  the  party  is  charged  is  by  the  statute  made 
equivalent  to  the  notice  otherwise  required  to  be  given 
to  the  parish  officers.    Now,  as  a  person  could  not  gain 
a  settlement  until  he  had  continued  forty  days  in  the 
parish  after  such  notice  had  been  given  and  published, 
I  think  it  follows  as  a  necessary  consequence,  that  no 
settlement  could  be  gained  by  the  pauper  in  this  case 
until  he  had  continued  in  the  parish  forty  days  after  he 
had  pud  the  taxes  with  which  he  was  charged.    It  does 
not  appear  that  he  had  paid  any  taxes  on  the  22d  of 
Jime  1825;  consequently  it  is  not  shewn  that  at  that 
time  he  had  acquired  any  settlement,  and  the  stat.  6  G.4. 
C.57.  prevented  his  gaining  any  settlement  after  that 
period.    The  order  of  sessions  must  be  confirmed. 

Order  of  sessions  confirmed. 


The  King  against  The  Inhabitants  of  Holy 
Trinity,  in   the  Town' of  Kingston-upoi^- 

HULL. 


UPON  appeal  agamst  an  order  of  two  justices,  where-  Pirol  evidence 
,  .        .^  ,      ,  M  ,  of  the  fact  of 

by  WiUiam  Thomas^  his  wife,  and  children,  were  tenancy  is  ad- 
removed  from  the  township  of  Eccleshall  BierlaWy  in  the  uiouijh  the  te. 
West  Riding  of  the  county  of  York,  to  the  township  of  IZ^^^^ 

R  r  2  HuU,  "^^ 
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18fi7.  Htdly  in  the  East  Riding  of  the  same  conn^,   the 

'  sessions  confirmed  the  order,  subject  to  the  opinion  of 

TiMKnra  . 

agamti  this  Court  on  the  following  case :  -— 

MitsoT  The  respondents  having  proved  that  the  pauper  had 


^MOfioii.  '  gained  a  settlement  in  the  i^pellant  parish,  the  appel- 
vioM-Huu.  igj^^^  counsel,  upon  the  cross-examinajipn  of  the  pauper, 
a  brickmaker,  was  proceeding  to  shew^tfaat  he  had,  in 
the  year  1813  or  1814,  acquired  a  settlemrat  at  JVhsi^ 
gift  sul»equently  to  that  established  by  the  respopdents, 
by  the  occupation  of  a  tenement,  and  to  pi'ove  what  was 
the  rent  paid  for  the  same^  whereupon  the  respondents' 
counsel  interposed,  and  asked  the  pauper  whether  .the 
contract  under  which  he  had  held  the  tenement  was  not 
in  writing,  and  on  his  admitting  that  it  was,  they  ob^ 
jected  that  parol  testimony  could  not  be  received.  The 
appellant's  counsel  contended,  that  they  had  nothing  to 
do  with  the  agreement,  that  all  they  proposed  to  prove 
vas  the  fact  of  the  occupation  and  the  annual  value  of 
ihe  tenement,  which  they  were  at  liberty  to  prove  by 
the  cross-examination  of  the  pauper,  without  reference 
to  the  agreement ;  but  the  court  of  quarter  sessions  being 
of  opinion  that  the  contract  must  be  proved,  and  that 
such  parol  evidence  could  not  be  received,  confirmed 
the  order,  subject  to  the  opinion  of  this  Court 

Blackbwme  in  support  of  the  order  of  sessions. ,  The 
object  of  this  examination  was  to  prove  a  settlement  in 
another  parish.  The  coming  to  settle  on  a  tenenjent  in 
the  statute  IS  &  14  Car*  2.  means  by  renting  a  tene- 
ment, or  holding  in  the  character  of  ten^t, :  ]Sl^  v. 
BauDness{a\   Rex  v.  SU  John%   Glastonbury  (b).    The 


;•  '      V 


(/I)  4U.4;S.  210.  (6)  1  B.  ^  A,  48. 

taking 
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taking  in  this  case  must  be  proved  by 'the  contract 

I'stween  the  parties^  and  it  was  not  sufficient  for  the 

witness  to  occupy,  unless  be  occupied  as  tenant*  for  he       agakut 

might  be  in  as  servant  or  as  owner.    It  is  a  diflerent       anti  of 

question,  whether  payment  of  rent  may  be  proved  by        '^  * 

parof,  but  the  agreement  must  be  looked  to  to  shew  the 

terms  of  the  holding.    In  Bremer  v.  Palmer  {a\  which 

was  an  action  for  use  and  occupation,  the  premises  having 

been  diemlsed  by  an  agreement  in  writing^  it  was  holden 

that  it  must  ll>e  produced.    So  it  must  to  shew  that  a 

settlement  has  been  gained,  Bex  v.  Castle  Morton  {b). 

{Bm/leif  J.    There  the  Court  only  held  that  they  could 

not  receive  parol  evidence  of  a  written  agreement  which 

was  void.]    Here  the  defendant  occupied  land,  but  he 

might  occupy  by  wron^  and  not  in  the  character  of 

tenant* 

CoUman  contrd.  If  it  had  been  necessary  to  prove 
the  terms  on  which  the  pauper  held  the  tenement,  the 
evidence  would  have  been  insufficient;  as  if  this  case 
had  arisen  subsequently  to  the  statute  59  6.  S.  c,  50. ; 
but  it  was  wholly  immaterial  for  what  time  the  tenement 
was  taken,  or  at  what  rent.  It  was  only  necessary  to 
prove  that  the  pauper  occupied  as  tenant;  that  fact 
may  be  implied  from  the  acts  of  the  parties,  or  from  the 
payment  of  rent,  or  the  mere  fact  of  occupation,  Bex  v. 
Netherseal  (c),  Bex  v.  Fritwett  (rf)*  Though  the  contents 
of  an  instrument  cannot  be  proved  by  parol  evidence, 
its  general  character  may :  this  distinction  is  noticed  by 
Chamhre  J.  in  BucJter  v.  Jarratt  {e) :  there  the  existence  of 

(a)  S  Etp.  21S.  (6)  ZB.^A.  588. 

(c)  AT.IU  S58,  (d)  7  T.  jS.  197. 

(«)  32^ t P.  145. 

R  r  S  a  cer- 
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1827.       a  certificate  was  allowed  to  be  proved  by  the  production 

__  of  the  registry  from  which  it  was  copied,  though  ra 

^gainit        notice  had  been  oiven  to  produce  the  certificate  itself. 

The  Inhabit-  . 

■Bts  of        So  here  it  was  competent  to  prove  the  general  situation 

Holt  TBiMinv  .  t     i        i 

KmanoM.  of  tiie  pauper  with  respect  to  the  premises,  whether  he 
was  there  as  servant,  owner,  or  tenant,  provided  that 
could  be  done  without  going  into  minute  particulars  of 
the  instrument  In  Davis  v.  Reynolds  {a)  it  was  held 
that  where  goods  consigned  to  A,  upon  their  arrival 
were  landed  on  the  defendant's  wharf,  the  plaintiff  in 
trover  might  prove  his  title  by  parol,  although  the  biU 
of  lading  which  had  been  endorsed  to  him  could  not  be 
received  in  evidence  for  want  of  a  stamp. 

Baylsy  J.  The  general  rule  is,  that  the  contents  of 
a  written  instrument  cannot  be  proved  without  pro- 
ducing it  But,  although  there  may  be  a  written  instru- 
ment between  a  landlord  and  tenant,  defining  the  terms 
of  the  tenancy,  the  fact  of  tenancy  may  be  proved 
by  parol,  without  proving  the  terms  of  it  It  was  un- 
necessary in  this  case  to  prove  by  the  written  instru- 
ment, either  the  fact  of  tenancy  or  the  value  of  the 
premises. 

LiTTLEDALE  J.  Payment  of  rent  as  rent  is  evidence 
of  tenancy,  and  may  be  proved  without  producing  the 
written  instrument 

The  case  ordered  to  go  back  to  the  sessions  to 
hear  the  evidence. 

(a)  I  Stark,  N.  P.  a  115. 
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1887. 


The  King  against  The  Inhabitants  of 

COTTINOHAM. 

TJPON  an  appeal  against  an  order  of  two  justices^  Th«wireofaii 
whereby  Anne,  the  wife  of  Patrick  O'Hara,  and  ^^^^^ 
her  four  children,  were  removed  from  the  parish  of  the  |^'m"^J^ 
Holu  Trinity^  in  the  town  and  county  of  Kinsston-upon^  ^^^  ^  ^'"^ 

^  ^^  J  "^  r         Y»  removed  to 

HviLt  to  the  parish  of  Cattingham^  in  the  East  Riding  ^^  maiden 
of  the  county  of  Yor^,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 
case:  — 

Anne  C Harass  maiden  settlement  was  in  Cottir^ham^ 
and  she  had  acquired  no  subsequent  settlement.  It  was 
admitted  that  the  settlement  of  her  eldest  child  Henrys 
who  was  born  a  bastard,  was  also  in  that  parish.  Pa* 
trick  O^HarOj  a  native  of  Ireland^  was  married  to  the 
said  Anne  on  the  28th  of  April  1819,  and  the  three 
youngest  children  were  the  issue  of  such  marriage:  he 
had  no  settlement  in  England.  Sometime  in  the  year 
1819,  after  the  marriage,  and  whilst  Patrick  (yHara 
and  his  wife  resided  at  Hull^  Anne  and  her  eldest  son 
became  chargeable  to  HuUj  and  were  thereupon  (with 
the  consent  of  the  husband)  removed  to  Cottinghamj  the 
place  of  her  maiden  settlement,  and  the  order  of  re* 
moval  upon  that  occasion  stated  her  to  be  the  wife  of 
Patrick  CtHara^  an  Irishman,  who  had  no  settlement 
in  England^  and  the  said  P.  OHaia  had  consented 
to  her  removal.  This  order  was  not  appealed  against, 
^d  the  appellant  parish  granted  relief  to  Anne  and  her 
said  child  for  a  short  time.     In  the  early  part  of  1827 

R  r  4  P.  CfHara 
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1627.  P.  OfHara  having  left  Htdl^  and  it  not  being  known 
what  had  become  of  him,  the  wife  and  family  again 
ogBonu  became  chargeable  to  the  parish  of  the  Hobf  Trinityy 
aatsof  who,  as  above  stated,  removed  them  to  CoUinghanu 
The  sessions  thought  that  they  might  be  removed  to 
the  place  of  the  wife's  maiden  settlement,  and  confirmed 
the  order,  subject  to  the  opinion  of  this  Court. 

CclUman  in  support  of  the  order  of  sessions.  If  the 
husband  in  this  case  had  been  an  Englishmany  and  had 
no  settlement,  and  he  had  run  away  and  lived  separate 
firom  his  wife,  it  is  quite  clear  that  she  might  have  been 
removed  to  her  maiden  settlement  whenever  she  became 
chargeable.  Si.  BotolpKs^  Bhhopsgatej  v.  St.  John\  Wt:gp* 
ping  (a),  Bex  v.  Westerham  (6),  and  Rex  v.  HarberUm  (c). 
In  Bex  V.  Norton  {d\  indeed,  it  appears  to  have  been 
held  that  the  maiden  settlement  of  a  woman  deserted 
by  her  husband,  an  Irishman^  who  had  no  setdement  ia 
England,  during  coverture  was  suspended,  and  she  could 
not  be  removed  thither ;  but  that  case  was  overruled  in 
St.  BotdpVsj  Bishc^sgate,  v.  St.  John^s,  Wapping.  There 
it  was  held  that  the  settlement  was  suspended  so  long 
only  as  the  wife  continued  under  the  power  and  pro- 
tection of  her  husband,  and  was  maintained  and  sup- 
ported by  him ;  and  the  wife,  who  had  been  deserted 
by  her  husband,  who  was  an  Irishman,  was  held  to  be 
removeable  to  her  maiden  settlement.  Besides,  by  the 
consent  of  the  husband,  the  wife  may  at.fny  lijaH^I^ 
removed  to  the  place  of  her  maiden  settlement,. ^te^  v^ 
Eltham  (/).    Now  the  des^jtiop  of  the  w^q  by  tl^^  bu^ 

(a)  4  j^ttm'f /.  SeSr  (B)  4JBum*iJ.5lS. 

(c)  15  East,  31 1.  (tf)  A  BunCt  J.  3U. 

(0}  SEastpWS. 

band 
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band  is  equivalent  to  consent  on  his  part.    Then  the        1827. 
statute  59  G*  S.  c.  12.  5.SS.  does  not  apply  to  this  case.       —— * 

^^  ^  Hie  Knra 

It  authorizes  the  removal  of  any  person  bom  in  Scotland       agama  ^ 

or  Irelandj  together  with  his  wife  and  children,  either  to        aats  oi 

Ireland  or  Scotland.    But  here  the  husband  of  the  pauper 

was  absent,  and  therefore  incapable  of  being  passed  to 

Ireland.    This,  therefore,  is  not  a  case  provided  for  by 

the  act  * 

ArMold  and  Patieson  cohtrk.  The  maiden  settle-* 
ment  of  the  wife  was  suspended  during  her  coverture^ 
and  therefore  she  was  not  removeable  to  Coitingham* 
The  circumstance  of  the  husband  having  deserted  the 
wife  makes  no  difference.  If  it  did,  his  desertion  for 
any  period,  however  short,  would  revive  her  maiden 
settlement.  Resp  v.  Eltham  {a)  was  decided  before  the 
passing  of  the  59  G.  S.  <r.  12.,  which  has  altered  the  law 
in  this  respect  For  by  that  statute  the  whole  family  of 
the  husband  may  be  passed  either  to  Ireland  or  Scotland; 
and  in  Bex  v.  Leeds  [b)  it  was  held  that  the  wife  of  a 
Scotchman  who  had  been  settled  in  England  before  her 
marriage,  and  her  children  who  were  bom  there,  but 
had  not  acquired  a  subsequent  settlement^ '  must,  if 
chargeable,  be  sent  along  with  the  husband  to  Scot^ 
landy  and  could  not  be  removed  to  the  maiden  settle- 
ment of  the  wife  even  with  her  husband's  consent 

Batley  J.  This  is  a  very  plain  case.  Before  the 
statute  59  G.3.  c,  12.  passed.  It  was  clearly  established 
by  a  series  of  authorities  frdm  the  case  of  St*  John% 
Wiappingy  V.  StyBotolpKs^  Bishopsgate  (c),  to  Bex  v.  Har-^ 

(a)  SEa§t,l\5.  («)  4P.f  ^498*  (e)  Burr.  8.C.S67. 

beriOKf 
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1827.        bert<m{a)j  that  where  a  woman,  who  had  a  settlement^ 
'  married,  and  was  deserted  by  her  husband,  who  had  no 

The  Kiiio  ^ 

agmnH        settlement,  the  maiden  settlement  of  the  wife  was  there- 

Tbc  Inbabit- 

anto  of  by  revived,  and  she  might  be  removed  thither.  Here 
the  husband  at  the  time  when  the  order  of  removal 
was  made  had  deserted  his  wife,  and  she  did  not  know 
where  he  was.  According  to  the  authorities  she  was 
clearly  removeable  to  Cattingham^  unless  the  law  in  this 
respect  has  been  altered  by  the  59  G.  3.  c.  12.  5.33. 
The  mischief  recited  in  the  thirty-third  section  of  that 
statute  is,  that  poor  persons  born  in  Scotland  or  Irdand 
frequently  become  chargeable  to  parishes  in  England^ 
and  cannot  be  removed  unless  they  have  committed 
some  act  of  vagrancy,  and  have  been  adjudged  to  be 
rogues  and  vagabonds,  and  it  then  authorizes  and 
requires  two  magistrates,  upon  the  complaint  of  the 
parish  officers,  that  any  person  born  in  Scotland  or 
Ireland  has  become  chargeable  to  such  parish  by  bim« 
self  or  his  family,  to  cause  such  person  to  be  brought 
before  them,  and  to  examine  him  touching  the  place 
of  his  birth  or  last  legal  settlement,  and  if  it  shall 
be  found  that  the  person  so  brought  before  them  was 
born  in  Scotland  or  Ireland^  Sec,  and  has  not  gained 
any  settlement  in  England^  then  the  justices  are  em- 
powered,  by  a  pass  under  their  hands  and  seals,  to 
cause  such  person  and  his  Ttife^  &c.  to  be  removed 
to  the  place  of  his  birth  in  the  manner  therein  men- 
tioned. The  object  of  the  legislature,  therefore,  was  to  re- 
lieve parishes  from  the  necessity  of  maintaining  as  casual 
poor  persons  born  in  Scotland  or  Ireland;  and  with  that 
view  it  authorizes  their  removal  to  the  place  of  their 

(a)  \5EattiZ\U 

birth, 


IK  THE  Eighth  Year  of  GEORGE  IV.  619 

birth,  together  with  their  wives,  &c.     The  statute  does        1827* 
not  authorize  the  removat  of  the  wife  alone  to  the  place        — 

^  The  Kivo 

of  the  birth  of  the  husband ;  and  the  husband  having  af^amsi 
quitted  the  parish  could  not  be  removed  to  Ireland^  and  mu  of 
that  being  so,  the  wife  could  not  be  removed  without  <*""'«**^*«* 
him.  This  is  a  case,  therefore,  not  within  the  act  of 
parliament,  and  the  law  applicable  to  this  case  remains 
as  it  was  before  the  passing  of  the  act  In  Bex  y. 
Heaton  Norris  (a)  the  same  construction  was  put  upon 
this  statute.  In  that  case,  a  CJielsea  pensioner,  born  in 
ScoUandj  left  his  wife  and  family  at  Heaton  Norris  whilst 
he  came  to  do  town  duty,  and  in  his  absence  the  wife 
and  fiimily  were  removed  to  the  wife's  maiden  settle- 
ment. On  appeal,  the  sessions  stated  a  case,  in  which 
the  only  question  they  put  was,  whether  under  the 
59  G.  S.  r.  12.  5*  33.  the  removal  ought  to  have  been  to 
Scotland.  The  Judges  thought  not  In  Bex  v.  Leeds 
it  was  only  decided  that  where  the  husband  (who  was 
born  in  Scotland)  and  his  wife  were  living  together,  the 
wife  must  be  sent  along  with  him  to  Scotland.  The 
law  applicable  to  this  case  remains  the  same  as  it  was 
before  the  59  G.  3.  c.  12.,  it  follows,  therefore,  that  the 
wife  and  children  were  clearly  removeable  to  the  place 
of  her  maiden  settlement.  No  mischief  will  result  from 
this  decision,  for  during  the  absence  of  the  husband  the 
family  will  be  maintained  by  the  parish  which  is  bound 
to  maintain  them,  and  upon  his  return  that  parish  may 
pass  him  and  his  fiunily  to  Ireland.  The  order  of 
sessions  most,  therefore,  be  confirmed. 

Order  of  sessions  confirmed. 

(a)  EaUer  tenn,  1821. 
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1827* 


The  King  against  The  Inhabitants  of  Denio. 

It  was  proved  TTPON  appeal  against   an  order   of  two  jostioe^ 

that  be  had  whereby  William  Boberts,  bis  wife  and  cbildreD, 

prentice  were  removed  from  the  parish  of  RhodogeidiOf  in  the 

^Bun  ago  to  county  of  Carnarvon^  to  the  parish  of  DeniOy  in  the  same 

indrnturct^rae  county,  the  sessions  confirmed  the  order,  subject  to  the 

Miei  *°dthat  ^P*"''^'^  ^^  this  Court  on  the  following  case:  — 

he  aenred  iefen  The  pauper  being  a  poor  boy  belonging  to  the  parish 

ji.  JB.  had  the  of  Uatibelig  was  bound  by  the  overseers  of  the  poor  of 

indentures;  .  .  ,  * 

that  when  the  that  parish  as  apprentice  to  one  «A  Connelly  a  hatter,  re- 
expired,  the  siding  at  PwUJiely,  in  the  parish  of  DeniOy  about  twen^- 
ISl^^forthe  three  years  ago,  by  an  indenture  for  seven  years;  on 
^  nJd  !£  which  the  pauper  said  he  believed  there  was  a  stamps 
P^^^^f^"  and  that  it  was  signed  and  sealed ;  and  tliere  were  no 
Hdd,  that  the  jastices  present  at  the  time  of  the  signing  and  sealing  of 
jt,B.,  who  the  indenture  nor  did  the  pauper  recollect  being  at  any 

might  have 

been  called  Other  time  before  any  justice  respecting  it ;  and  there  was 
were  not  ad-  no  evidence  that  the  assent  of  two  justices  had  been  giveD, 
dence,  and  that  ^^  that  the  parish  officers  were  parties  to  the  indenture. 
oHhe^ntei^  The  pauper  also  said,  that  the  indenture  was  then  kept 
wM^not  admis-   {,y  Connelly  the  master,  and  that  he  the  pauper  never  saw 

it  afterwards ;  that  he  served  in  Denio^  under  the  inr 
denture  of  apprenticeship  for  the  whole  tekm  of  seven 
years;  that  when  the  apprenticeship  expired,  he  asked 
his  mastery  Connellj  (who  was  then  a  rated  inhabitant  of 
the  parish  of  Denioj  but  did  not  reside  or  pay  taxes  there 
.when  the  appeal  was  tried,)  for  the  indenture,  who  said 
that  he  had  not  got  it,  but  that  it  was  with  the  overseers 
of  Uanbelig.  No  other  witnesses  were  called,  nor  any 
further  evidence  given  respecting  it,  except  that  the 
present  parish  officers  of  Uanbelig  proved  at  the  trial 

that 


Dsifjo. 
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that  they  had  searched  among  the  papers  belonging  to  1827* 
that  parish  for  the  indenture,  and  that  it  could  not  be  — — 
found ;  and  that  all  the  parish  books  and  papers  about       againti 

Thalnhnfait- 

that  date  were  missing.  The  order  of  removal  was  con-  sou  of 
firmed,  subject  to  the  opinion  of  this  Court  as  to  whether 
the  declarations  of  Cormell  were  properly  received  in  evi- 
dence; and  whether,  according  to  the  foregoing  facts, 
the  loss  of  the  indenture  was  sufficiently  proved  or  ac- 
counted for  to  let  in  parol  evid^ice  of  its  contents* 

Nolan  in  support  of  the  order  of  sessions*  Diligent 
search  was  made  for  the  indenture  in  the  place  where  it 
was  likely  to  be  found.  There  was  no  proof  that  more 
than  one  indenture  had  been  executed.  The  declaration 
of  the  master  that  the  overseers  of  Uanbelig  had  got 
the  indenture  was  admissible,  because  being  at  that 
time  a  rated  mhabitant,  it  was  against  his  interest  to 
make  that  declaration.  Bex  v.  Morton  [a)  is  in  point. 
There  only  one  part  of  the  indenture  had  been  exe- 
cuted, and  both  the  pauper  and  master  were  dead  at 
the  trial.  On  enquiry  made  from  the  pauper  shortly 
before  his  death,  he  said  the  indenture  had  been  given 
up  to  him  after  the  expiration  of  the  apprenticeship,  and 
that  he  had  burnt  it.  And  enquiry  had  also  been  made 
of  the  daughter  and  executrix  of  the  master,  who  said 
that  she  knew  nothing  about  it,  and  no  further  search  was 
made.  The  Court  held  the  proof  to  be  sufficient  to  let 
in  parol  evidence  of  the  contents  of  the  indenture.  If  the 
declaration  of  the  executrix  were  admissible  in  that  case, 
the  declaration  of  the  master  was  admissible  in  this. 


J. 


Pattewn^  contra,  was  stopped  by  Hit  Coui*t. 

Bayley 


Dbkio. 
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1SS7.  Batley  J.   The  decision  in  that  case  did  not  proceed 

"~"""        on  the  irround  that  the  declaration  of  the  executrix  of 

Th*  Knro 

againti  the  master  Was  admissible ;  but  that  if  the  declaration  of 
■nu  of  the  pauper  were  admissible  so  as  to  shew  a  possession 
of  the  indentures  by  him^  it  shewed  also  that  further 
search  or  enquiry  was  unnecessary,  because  he  stated 
that  it  had  been  given  up  to  him,  and  that  he  had  burnt 
it.  In  this  case  Connelly  the  master,  was  living,  and 
might  have  been  called  as  a  witness  to  prove  dther  that 
he  had  delivered  his  copy  of  the  indenture  to  the  parish 
officers  or  had  destroyed  it,  or  that  there  were  originally 
two  parts,  and  the  parish  officers  had  one.  His  de- 
clarations clearly  were  not  admissible  in  evidence*  There 
was  not  sufficient  evidence  to  shew  that  a  bonfi  fide  and 
diligent  search  was  made  for  the  instrument  where  it  was 
likely  to  be  found,  so  as  to  let  in  parol  evidence  of  the 
contents*  In  Hex  v.  Castleton  {a)  there  were  two  parts  of 
an  indenture  of  apprenticeship,  one  which  was  proved  to 
have  been  destroyed,  and  the  other  had  been  delivered  to 
Miss  Taylor  of  Bomford,  to  whom  tlie  apprentice  had  been 
assigned.  Evidence  was  given  that  application  bad  been 
made  to  Miss  Taylor^  who  had  ceased  to  reside  at  Bom^ 
Jbrd^  for  the  part  delivered  to  her,  and  that  she  bad  said 
tliat  she  could  not  find  it,  and  did  not  know  where  it  was ; 
but  Miss  Taylor^  though  still  living,  was  not  called  as  a 
witness.  The  Court  held  that  the  part  so  delivered  had 
not  been  sufficiently  accounted  for;  it  had  been  traced 
into  the  hands  of  Miss  Taylor^  but  no  further  evidence 
had  been  given  to  shew  what  had  become  of  it.  That 
case  is  precisely  in  point  The  order  of  sessions  must 
therefore  be  quashed. 

Order  of  sessions  quashed. 

(a)  6  r.  £.  236. 
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Court  of  KING'S  BENCH, 


IK 


Hilary  Term^ 

In  the  Eighth  and  Ninth  Years  of  the  Reign  of 

George  IV. 


MEMORANDUM. 

In  the  course  of  this  term  Sir  James  Scarlett  re- 
signed the  office  of  Attorney-Genera),  and  was  suc- 
ceeded by  Sir  C.  IVethereU. 


Tucker  and  Another,  Assignees  of  Hickman,    n^ednetday, 

,  January  23d. 

a  Bankrupt,  against  Baruow. 
A  SSUMPSIT  for  money  had  and  received  to  the  Where  «p«rty, 

jl\,  ezamified  be- 

use  of  Hickman  before  the  bankruptcy,  and  on  an  fore  commU. 
account  stated  with  him  before  his  bankruptcy,  money  nipt,  admitted 

.    thet  he  bad  re- 
ceived a  sum  or  money  on  account  of  the  bankrupt  afler  an  act  of  bankruptcy,  but  not  that 
it  was  a  subsisting  debt :   Held,  tbat  this  was  not  evidence  sufficient  to  support  a  count  on 
an  account  stated  with  the  assignees. 

Query,  Whether  an  admission  obtained  by  such  compuliory  examination  can  be  mad  aa 
evidence  in  such  an  action  ? 

had 


Baekow* 
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1828.        had  and  received  to  the  use  of  the  assignees  after  the 
"""^       bankraptcvy  and  on  an  account  stated  with  them  as 

TVCKIR 

agtihut  assignees.  At  the  trial  before  Lord  7Vn^<&n  C.J.  at  the 
GuUdhaU  sittings  after  last  Michaelmas  tenn^  the  plain- 
tiffs having  fidled  as  to  the  first  three  counts,  in  support 
of  the  last  gave  in  evidence  the  examination  of  the  de- 
fendant taken  on  the  5th  of  July  1826,  before  the  com- 
missioners under  the  commission  against  Hicknuai. 
The  examination  was  as.  follows :  **  Have  you  received 
any  monies  on  account  of  the  bankrupt? — Answer, 
Yes;  it  appears  by  the  auctioneer's  account  that  I  have 
received  15L  9s.  on  account  of  the  .bankrupt. — Whoi 
was  that  sum  received? — About  the  10th of  FAruary 
last"  It  appeared  also  by  other  questions  that  the 
bankrupt  was  rendered  to  the  custody  of  the  Marshal, 
in  two  actions,  on  the  26th  of  January  preceding,  and 
that  the  defendant  then  knew  him  to  be  in  insolvent 
circumstances.  No  question  was  put  as  to  the  manner 
in  which  the  money,  so  received  on  account  of  the 
bankrupt,  had  been  disposed  of.  The  act  of  bankruptcy 
on  which  the  commission  issued  was  lying  in  prison 
twenty-one  days  from  the  render  before  mentioned. 
The  Lord  Chief  Justice  thought  this  evidence  did  not 
prove  an  account  stated,  and  directed  a  nonsuit.     . 

Pollock  now  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit,  and  cited  Knawles  v.  Michel  {a)  andJI^^hmore 
V.  Primrose  (ft). 

Bayley  J.  The  present  case  is  clearly  distinguish- 
able from  those  which  have  been  cited.    Li  each  of 

(a)  13  £att,  249.  (6)  SM.iS.65. 

them 


Bareow. 
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them  there  was  an  admission  of  a  subsisting  debt,  and        1828. 
that  was  evidence  of  an  account  stated.     Here  the  de-       „ 

TucKxa 

fendant  merely  admitted  that  at  a  certain  time  he  re-        againu 
ceived  a  sum  of  money,  and  not  that  it  was  a  subsisting 
debt  payable  to  the  assignees.     I  think,  therefore,  that 

the  nonsuit  was  right 

« 

HoLROTD  J.  concurred. 

LiTTLBDALE  J.  I  am  of  the  same  opinion ;  and 
farther  I  am  disposed  to  say  that  an  admission  ob- 
tained under  a  compulsory  examination  is  not  evidence 
of  an  account  stated.  The  defendant  never  accounted 
with  the  plaintiffs ;  but,  under  compulsion,  made  a  dis- 
closure to  the  commissioners. 

Rule  refused. 


Turner  agcanst  Power.  Tkurtdavf 

^  /ontiory  S4th 

A  S8UMPSIT  on  a  special  ainreement  for  rent  of  Where  •  pwd 

XJl  .  .  agreeinent  waft 

certain  premises,  and  for  not  repairing  them.   Flea,  made  between 

-  1  .  A       I  .11/.         -r        1    rrr  _        -rf.  and  5.,  that 

the  general  issue.     At  the  trial  before  Lord  Tenterden  the  former 
C.  J.  at  the  London  sittings  after  last  Michaelmas  term,  the  latter  take, 
it  appeared  that  one  West  had  been  tenant  to  the  plain-  ^ uponOie" 
tiff  of  the  premises  in  question;  and  in  June  1824,  the  d^SJ^*^„~°' 
plaintiff  and  defendant  agreed  by  parol,  that  the  latter  |*»"«d  ^"  * 
should  become  tenant  of  the  premises  upon  the  terms  »«ne  premises 

granted  by  A* 

and  conditions  contained  in  a  written  agreement  between  to  c-  Held,  . 

that  in  an  ac  • 

the  plaintiff  and  West.     This  document  was  produced,  tion  by  A. 

J  ,  '  •         rn    ^        against  B.  for 

and  was  stamped  as  an  agreement ;  it  was  in  enect  a  rent  and  non- 
lease  to  West;  whereupon  it  was  objected,  for  the  de-  ^^a  not*be 
Vou  VII.  S  8  fendant,  ^^^^^l^ 

duly  stamped. 


ess 


issa. 

agqkut 
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fendant)  that  it  could  not  be  read  in  evidence^  not  having  • 
a  lease  stamp.    The  Lord  Chief  Justice  being  of  that 
opinion^  directed  a  nonsuit. 

Gumey  now  moved  for  a  new  trial,  and  contended 
that  as  the  written  instrument  was.  iH>t  signed  by  either 
the  plaintiff  or  defendant  as  an  agreement  to  bind  them, 
it  did  not  require  any  stamp*  Their  agreement  was 
merely  by  parol,  and  this  document  was  referred  to  in 
order  to  settle  the  terms  of  that  parol  ogreeooent  The 
casey  theus  was  similar  to  that  of  Ikimt  v.  Broam{a)tt 
where  an  agreement  was  made  by  pefol  (o.  abide  by 
the  terms  of  a  wfitten  document^  and  the(  wm  leoeived 
ia  evidence  without  a  stump. 


Per  Curiam*  The  document  referred  to  in  that  case 
was  merely  a  proposal,  and  not  an  agreement.  The 
document  here  produced  was  a  lease,  and  the  statute 
provides  that  no  lease,  where  the  rent  exceeds  202.,  and 
is  under  100^,  aa  in  this  ca^  ^aU.  be  received  in 
evidence  without  a  stamp  of  1/.  105.  The  evidence  was, 
t)ierefi3i^,  properly  r^ected^  an4.thsre  i^  no.gijcHiad  fiur 
setting  aiside  the  nonsuit. 

Buki  refiised. 

(a)  3  P.  j-  C.  6G5. 


IN  THE  8th  &  9ni  Yeabs  ojf  GEORGE  IV.  6S7 

18S8; 


Bennett  against  Womack.  Prw/cy, 

January  25th. 

A  8SUMPSIT  on  an  agreement  to  purchase  the  lease  A  party  con- 

-^^      t*  11.     t  !•   I    •       1  1       tractedforan 

of  a  pubiic-bouse^  which  in  the  agreement  was  de-  assignment  of  a 
scribed' as  held  by  the  plaintiff  at  a  certain  net  annual  lie  houw, which 
rent  under  common  and  usual  covenants*     Flea,  the  il^oi^'ata 
geliend  issue.   At  Uie  trial  before  Lord  TefUerden  C.  J.  at  «^*^^' 
the  London  sittings  after  last  Michaelmas  tert),  it  appeared  ^<^^^  ^' 
that  the  defendant  had  entered  into  the  agreement  set  out  ^^^^  contained 

a  coTenant  by 

inthe  declaration,  but  the  lease  contained  a  covenant  by  the  tenant  to 

pay  land-taZf 

the  tenant  to  pay  the  land-tax,  sewers-rate,  and  all  taxes^  •cwer».rate.  and 
besides  the  rent  specified,  and  a  proviso  for  re-entry  bjr  and^a  ^itT* 
the  landlord  if  any  business  but  that  of  a  victualler  ^^^^^^^^ 
should  be  carried  on  in  the  house;  and  tliese  the  de-  ^•JI^i^'^* 
fendant's  counsel  contended  were  not  common  Und  usual  *^^"'^  ^  <y- 

ried  on  in  the 

covenants,  wherefore  he  was  not  bound  to  take  the  >>ou8e,  and  it 

was  proved  that 

lease*    The  Lord  Chief  Justice  thought  that  the  stipu*  a  considerable 
lation  for  a  net  annual  rent  answered  the  objection  as  to  public  houie 
the  land-tax  and  sewer»-rate ;  and  evidence  being  giveu  ,uch  a  proviso : 
that  the  proviso  for  re-entry  was  inserted  in  at  least  si^:  ^vlnan^t  w  w 
dttt  of  (en  leases  of  public-houses,  his  Lordship  thoughit  i»nd-^»  *c. 

r  ^  tr  %=r       ^ja  n  common 

it  must,  with  reference  to  the  lease  in  question,  be  cxvor  covenant  in  a 

lease,  reserving 

sidered  as  common  and  usual,  and  directed  the  jury  to  a  net  rent;  and 

that  the  proviso 

find  a  verdict  for  the  plaintiff,  giving  the  defendant  leave  for  reentry 

must,  with  re- 

to  move  to  enter  a  nonsuit.  ference  to  a 

lease  of  a  public 
,      '     house,  als(D  be 

F.  KeUy  now  moved  accordingly,  and  contended  that  ^J^^"*^ 
a  covenant  to  pay  the  land-tax  and  sewers-rate  was  tiot 
.a  common  covenant,  for  that  the  former  was  always 
considered  a  landlord's  tax,  and  under  the  statute  of 

S  8  S  seweiH 


com- 
mon. 


WOIIACX. 
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1888.        sewers  the  rate  is  sometimes  imposed  on  the  landlord, 
'        sometimes    on    the    tenant,    and    sometimes   on   both. 

BiNHITT 

^jpmuf  Neither  was  the  proviso  against  carrying  on  any  busi- 
ness in  the  premises,  except  that  of  a  victualler,  a 
common  stipulation.  The  fact  of  such  a  proviso  being 
frequently  introduced  into  such  leases  makes  no  differ- 
ence. In  Henderson  v.  Hay  {a\  the  assignee  of  a  lease 
of  a  public-house  agreed  for  a  new  lease  **  upon 
common  and  usual  covenants.'*  The  lassor  afterwards 
insisted  upon  a  covenant  not  to  assign  without  his 
licence,  but  Lord  ThurUno  decreed  a  specific  perform* 
ance  without  such  covenant,  observing  that  although  it 
might  be  very  usual  to  introduce  it,  that  would  not 
make  it  a  common  covenant  This  was  confirmed  by 
Lord  ElcUm,  after  much  consideration,  in  Cfntrch  t« 
Brawn{b\  where  his  Lordship  said,.  ^*  the  safest  rule  of 
property  is,  that  a  person  shall  be  taken  to  grant  the 
interest  in  an  estate  which  he  proposes  to  conrey,  or 
the  lease  he  proposes  to  make,  and  that  nothing  whidi 
flows  out  of  that  interest  as  an  incident,  is  to  be  done 
away  by  loose  expressions,  to  be  constraed  by  &cts 
more  loose."  Now  one  of  the  rights  which  the  de- 
fendant would  take  as  incident  to  his  interest  for  a  term 
of  years,  would  be  the  right  to  carry  on  any  lawful  trade 
on  the  premises,  {c) 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  there 
is  not  any  weight  in  the  objection  taken  to  the  covenant 
to  pay  the  land-tax  and  sewers-rate.     When  a  party 

(a)  3  Br,  Ch.  Ca.  632. 
(6)  1  Ves,  S58. 

(c)  See  many  cases  on  this  tui>ject  collected  in  a  note  to  Hmdawn  ▼. 
JBa^f  3  j9r.  a  C.  by  Mden. 

"^  Stipulates 


WoHACK, 
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stipulates  to  receive  a  net  rent,  that  means  a  rent  clear        1838. 
of  all  deductions  to  which  it  would  otherwise  be  liable ;       — 

BXNKITT 

the  covenant  to  pay  land-tax  and  sewers-rate,  must,  ^aind 
therefore,  be  an  usual  covenant  in  a  lease  reserving  a 
certain  net  rent.  The  remaining  question  turns  upon 
the  proviso  for  reentry*  Now  that  which  is  usual  in 
leases  of  one  description  of  property,  may  not  be  so  in 
leases  of  another,  and  I  therefore  think  we  are  bound  to 
take  into  consideration  that  this  was  a  lease  of  a  public- 
house.  Evidence  was  given,  that  of  such  leases  at  least 
six  in  ten  contained  a  similar  proviso ;  and  as  no  attempt 
was  made  to  answer  that  by  conflicting  evidence,  it  must 
be  taken  that  such  a  proviso  was  usual  and  common  in 
leases  of  public-houses.  And  if  there  was  nothing  in 
this  lease  more  than  the  party  contracting  for  the  pur- 
chase must  be  presumed  to  have  expected  to  find  there^ 
the  existence  of  the  proviso  furnishes  him  with  no  valid 
ground  for  refusing  to  complete  his  contract 

Batlet  J.  I  entirely  agree  upon  both  points. 
Where  a  tenant  agrees  to  give  a  net  rent,  covenants  to 
secure  that  are  usual  and  common.  Now  the  covenant  to 
pay  hewers-rate  is  merely  a  covenant  to  secure  a  net 
rent  to  the  landlord.  With  respect  to  the  other  ob- 
jection, it  must  be  remembered  that  this  was  a  bargain 
for  an  assignment  of  a  lease,  not  for  the  original  gi*aut 
of  a  lea^e;  the  defendant  was  told  that  it  contained  none 
but  tisual  and  common  covenants,  and  I  think  that  was 
made  out  by  evidence,  that  of  such  leases  six  in  ten  con- 
tained the  proviso  in  question. 

HoLROYD  and  Littledale  Js.  concurred^  • 

Rule  refused* 
Ss  3 
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V 


Friday,  The  KiNG  agaifist  The  Mayor,  Aldermen,  and 

Capital  Burgesses  of  the  Borough  of  i)oN- 

C  ASTER, 

t  i  V 

By  custom,  in  -  A    RULE  nisi  bad  been  obtained  for  a  mandamiis  to 

A  corporate  JTjl  •  ,  i-    » 

town,  all  i>er-  the  mayor,  aldermen,  and  capital  burgesses' of  tbe 

lerred  sn  ap-  borough  of  DoncasteTj  commanding  them  to  admit  and 
•eren  yean^to'I  sniirear  J,  BuckUmd  into  the  place  and  office  of  a  freeman 
wryin^on  ^^  burgess  of  the  said  borough,  on  the  ground  that  he 
*^®  *^*ded  ^^  \ieen  bound  by  an  indenture  of  aj^enticeship^  or 
be  admiued  to    articles  of  clerkship,  to  be  the  apprentice  or  clerk  of  an 

the  office  or  free  ^  '^^ 

burgess:  Held,  attorney  (who  was  a  freeman  or  free  burgess  of  die 

that  a  person 

who  had  serred  borough,  residing  within  the  same),  for  seven  years,  to 

of  clerkship  to  fenrn  the  business  of  an  attorney,  and  that  he  aerred 

i^^urg^  of  s^ch  attorney  for  that  period  within  the  borough,  and 

Mdmlding  ^^^^  ^y  usage,  every  person  who  had  served  an  ap- 

within  the  prcnticeship  to  any  trade  or  profession,  was  entitled  of 

same,  was  not      ^  r  j  r  » 

entitled  to  be     ncht  to  be  admitted  a  free  buriress.    It  appeared  b?  the 

admitted  to  his       °  ^  Vf  J 

freedom.  affidavits,  in  answer  to  the  rule,  that  the  corporation  was 

created  by  charter,  by  which  it  was  granted  that  tbe 
burgesses,  tenants,  resiants,  and  inhabitants,  should  be 
flree  burgesses,  and  have  a  guild  merchant;  that  there 
were  guilds  of  taylors,  butchers,  weavers,  cordwainers, 
glovers,  woollen  weavers,  of  fullers  and  dyers,  tanners, 
skinners,  joiners,  drapers,  fellmongers,  and  bat-makerS) 
and  that  persons  admitted  to  their  freedom  by  reason 
of  apprenticeship,  had  always  served  a  person  in  some 
trade.  There  was  no  instance  of  any  person  having 
been  admitted  to  the  office  of  free  burgess  by  reason  of 
Jiaving  served  seven  years  as  an  apprentice  or  clerk  to 

an 


TheKnia 
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an  attorney;  and  there  were  several  instances  of  persons  18S8. 

having  been  refused  to  be  admitted  as  free  burgesses^ 

on  the  irround  they  had  not  served  apprenticeship  to  agamst 

.                                                                    rr                    r  The  Mayor  of 

a  trade.  Dohcastie. 


The  Solicitor  General  now  shewed  cause ;  and  con- 
tended, first,  that  an  articled  clerk  to  an  attorney  was 
not  an  apprentice  within  the  ordinary  meaning  <^  that 
term ;  and,  seamdly,  that  at  all  events  the  occupation 
of  an  attorney  was  a  profession,  and  not  a  trade,  and, 
consequently,  that  the  party  had  no  right  to  be  admitted 
to  his  freedom. 

The  Attorney  General  admitted  that  he  could  not  sup* 
port  the  rule. 

'  Lord  Tenterden  G.  J.  A  person  who  serves  an 
attorney  under  articles  of  clerkship,  can  hardly  be  said 
to  be  an  apprentice  within  the  popular  meaning  of  that 
term.  Here,  however,  the  right  to  be  admitted  a  free 
burgess  by  reason  of  having  served  an  apprenticeship,  is 
confin^  to  such  persons  as  have  served  an  apprentice^ 
ship  to  a  trade.  An  attorney  exercises  a  professicxi,  and 
not  a  trade.    This  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


Ss  4 
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Sahtrdasf,  £x  parte  HORNE. 

Jamutty  26tb» 

An  act  for  ll/fARR  YAT  obtained  a  rule  nisi  for  a  mandamus  to 

nakinganETi-  LYJL 

giA>ie  canal,  the  Company  of  Proprietors  of  the  Worcester  and 

tba  riiarea  wera  Birmifigham  Canal  Navigation^  and  their  clerk,  to  make 

penonai  estate,  '\o.  a  book  kept  for  that  purpose,  an  entry  of  the  probate 

2^1^*1!^'.  pf  William  Home^  deceased,  granted  by  the  Consistorial 

^^  **S!ough  ^^"^  ®^  ^^®  L^^^  Bishop  of  Lichfield  and  Caoentry^ 


pariabea  in  j^e    ^jj  ^jjg  name  and  place  of  abode  of  Ann  HomCy  as  the 

diocete  of  fTor-  ^  ' 


editor,  and  other  pwner,  proprietor,  or  person  entitled  to  one  share  in  the 

perubea  in  the  .  .  i  -j 

diocete  of  £icA-  profits  of  the  said  navigation,  belonging  to  the  said 

fidd  and  Co" 

veniry.    The      William  Home  at  the  time  of  his  death, 
iharet^  the  By  an  act  of  the  SI  6.  S.  eptiUed  ^<  An  act  for  making 

?^  public  ^  canal  from  Birmingham  to  communicate  with  tb^ 
office  of  the  jSevenij  near  Worcester^*^  certain  persons  were  inoor* 
diocese  of  XtcA-  porated,  and  were  empowered  to  raise  a  competent  sum 
veniry,  where     of  pioney  for  making  the  canal,  not  exceeding  180,000^., 

the  dividends  \  ^ 

were  alio  paid    which   said   sum   was  to  be  divided  into  1800  equal 

and  books  of 

account  kept :  shares,  and  the  ^'  said  shares  were  to  be  deemed  personal 

the  purposes  of  estate^  and  transmissible  as  suchy  and  not  in  the  ncUure  (^ 

SghTrr a^e-  teal  estate^     By  a  subsequent  act  (48  G.  3.  c.  49.),  the 

J^j^JP*  original  deeds  of  bargain  and  sale  or  transfer  of  any 

profits,  being  shares  in  the  navi^ration  were  required  to  be  filed  with 

personal  pro-  *^  * 

perty,  might  be  and  kept  for  the  use  of  the  company,  and  the  company 

considered  as 

locally  situate  Were  authorized  and  required  to  nominate  a  clerk,  who 
of  Lichfield  BXid,  should,  in  a  proper  book  provided  for  that  purpose, 
that  a  probate  enter  and  keep  a  true  and  perfect  account  of  the  names 
Conristorial**  and  places  of  abode  of  the  several  proprietors  of  the  said 
Bbho  °of  that    "^^^g^^^^^j  ^"^  ^f  ^^^  several  persons  who  should  from 

diocese  was  time 

sufficient. 
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time  to  time  become  owners  and  proprietors,  or  entitled        1828. 
to  any  share  or  shares  therein.  Z      T 

"^  £x  parte 

The  transfers  of  shares  in  the  canal  have  been  filed       Horhk. 

and  kept  by  the  clerk  appointed  for  that  purpose  at  the 

office  in  Birmingham^  where,  also,  the  dividends  have 

been  and  are  paid,  the  books  of  account  kept,  and  the 

general  business  transacted.     The  canal  passes  through 

several  parishes  in  the  diocese  of  Worcester^  through  th^ 

parish  of  Edgbaston,  a  peculiar  of  the  dean  and  chapter 

of  LiUJifieldj  and  through  the  parish  of  Birmingham^ 

which  is  in  the  diocese  of  Litchfield  and  Coventry j  and 

the  rates  and  duties  for  tonnage  and  wharfage  are 

collected  at  different  places  in  each  of  the  said  dioceses* 

William  Home  died  at  Birmingham  in  March  1819; 

possessed  of  a  100/*  share,  the  transfer  of  which  had 

been   regularly  filed  in  the  company's  office  at  Bir* 

vungham  ;  by  his  will  be  gave  all  bis  personal  estate  to 

Jbis  wife  ^n  i/or;^^,  and  appointed  her  sole  executrix, 

and  ^he  proved  the  will  in  the  Consistory  Court  of  the 

bishop  of  Litchfield  and  Coventry  $  the  company  refused 

to  pay  her  the  dividends  upon  this  share,  and  to  register 

the  probate,  and  enter  her  name  and  abode  as  a  pro* 

prietor,  on  the  ground  that  the  probate  of  the  Consistory 

Court  was  not  sufficient,  but  that  ahe  ought  to  bay^ 

taken  out  a  prerogative  probate. 

Holroyd  shewed  cause.  The  canal  extends  through 
several  different  dioceses,  and  the  interest  of  the  testatqr^ 
if  it  has  any  locality,  must  be  considered  as  being  in 
each  diocese  through  which  the  canal  passes,  and  there 
should  be  a  probate  in  each  diocese,  or  a  prerogative 
probate.  An  annuity  issuing  out  of  land  is  bona  nota- 
bilia  where  the  land  lies.  Com.  Dig.f  Administration  Q. 

This 
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1828.       This  is  an  interest  of  the  same  description;  bnt  if  it  has 
^  no  defined  locality,  then  a  prerogative  probate  is  ne- 

HoRNE.  oessary.  In  the  case  of  stock  and  money  in  the  funds,  it 
was  said  by  the  Lord  Chief  Baron,  in  The  King  v.  Cbp- 
per  {a\  that  it  has  no  defined  locality,  and  for  the  pur- 
pose of  probate  or  administration  is  within  the  province 
of  Canterbury.  In  the  case  of  Smith  v.  Stajgbrd  (6),  there 
was  a  prerogative  probate,  and  that  is  sufficient. 

Marrtfot^  Parke^  and  JVhateley  contriL  The  interest 
of  the  testator  is  as  distinct  from  that  of  the  body  cor- 
porate»  of  which  he  was  a  member,  as  the  interest  of 
one  private  individual  is  from  that  of  another.  Th€ 
body  corporate  has  lands  in  different  dioceses;  the 
individual  members  have  no  interest  in  those  lands;  all 
that  each  proprietor  is  entitled  to  under  the  private  act 
of  parliament,  31  6.  S.  c.  59.  is,  **  the  value  and  net 
distribution  of  a  certain  part  of  the  profits  and  advan- 
tages that  should  arise  and  accrue  by  virtue  of  the 
several  sums  of  money  raised  under  that  act**  These 
net  profits  are  ascertained  at  the  bead  office ;  and  until 
that  is  done,  the  proprietor  has  no  claim :  they  are 
payable  there,  and  the  share  is  transferred  there  only, 
and  the  deed  by-which  the  testator  acquired  his  title 
remains  there,  and  wasr  there  at  the  time  of  his  death. 
This  is  like  the  case  of  stock  transferable  at  the  Bank 
of  England^  where  a  London  probate  is  deemed  suffi- 
cient In  Smith  v.  Stafford  {c\  the  canal  extended  into 
two  provinces,  and  the  prerogative  probate  in  one 
province,  where  the  head  office  was  situate^  was  deemed 
sufficient. 

(a)  5  Price,  217.  (6)  2  WOs,  O.  Cff.  166. 

Per 


i 
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Per  Curiam.    The  right  to  the  share  of  the  profits  is        1828^ 
personal  property,  which  may  be  considered  as  locally       

*  £x  psrto 

situated  in  Birmingkatn  for  the  purposes  of  probate.  Ho&vx. 

Rule  absolute. 


Greenslade  against  Dower  and  Colman.       ^^^^''y*  . 

^  January  26Ui. 

A  SSUMPSIT  against  the  defendants  as  acceptors  of  Where  A.  and 

«*>^  ,  J3»  agreed  to 

several  bills  of  exchange  payable  at  six  and  twelve  take  a  ftno, ' 
lAonths,  drawn  by  one  WiUoughhfj  and  endorsed  by  him  former  occu- 
fo  the  plaintiff.     Plea,   non  assumpsit.     At  the  trial  Ltici^'^bybaia 
before  Lord  Tenterden  C.  J.,  at  the  Westminster  sittings,  t^nJcTi^**^ 
after  last  Michaelmas  term,  it  appeared  that  WilUmgJibtfj  J^^^^^i^' 
in  Oetober  1824,  was  the  occupier  of  a  ferm  in  Surrey^  or  consent  of 
Qftder  an  ^eeraent  for  a  lease  from  Lord  King.    On  b.  bills  for  the 

amount  payabki 

the  10th  of  October  in  that  jfear,   an  agreement  was  at  six  and 
entered    into  between    WtUoughby  and   the  defendant  accepted  by 
Cbleman,  that  he  should  take  the  farm  upon  the  terms  J^  „^^  ^^ 
of  WiUaughbi/s  agreement  with  the  landlord,  and  pay  J^'Jh^iJjJJ;, 
for  fixtures,  household  furniture,  crops,  stock,  &c.,  at  a  **^^  ^^^ 
valuation.     On  the  11th,  a  written  agreement  to  that  ^^^ 
eSect  was    prepared   and   signed   by    WiUoughfy  and 
Coleman  ;  oh  the  next  day,  Dauxr  also  signed  it.     Ac* 
cording  to  this  agreement,  the  amount  of  the  fixtures 
and  furniture  was  to  be  paid  for  on  the  25th  of  October^ 
tile  price  of  the  crops  and  stock  by  bills  at  three 
ihbnths.     A  few  days  after  this  agreement  was  signed, 
Coleman  was  taken  very  ill,  and  so  continued,  wholly 
iinable  to  attend  to  business,  for  several  months.    In 
consequence  of  this  WiUoughby^  at  the  request  of  2>ow«r, 
continued  to  manage  the  farm  until  the  9th  of  De^ 

cember 
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L828.  cumber  1824,  ^hen  Dcfwer  entered  into  a  new  agreement 
-""""^  with  Willoughby^  to  pay  part  of  the  sum  at  which  the 
againd  articles  specified  in  the  former  agreement  were  valued^ 
in  cash,  and  the  remainder  by  bills  at  six  and  twelve 
months.  In  pursuance  of  this  agreement,  the  bilk  in 
question  were  drawn  by  WiUoughby^  accepted  by  Dcnoer^ 
for  himself  and  Coleman^  and  deposited  in  the  hands  of 
the  auctioneer  employed  to  make  the  valuation,  to  be 
kept  by  him  until  the  valuation  was  formally  made  out, 
and  possession  of  the  farm  given  up.  On  the  11th  of 
Jaivuary  1825  this  was  done;  Dower  took  possession  (^ 
the  farm,  and  the  bills  were  handed  over  to  WiUougkh/. 
In  April  1825,  Coleman^  having  recovered  from  his 
illness,  went  to  reside  on  the  farm,  and  was  then  for  the 
first  time  informed  by  the  auctioneer  that  the  amount 
had  been  paid  by  jDower,  partly  in  cash  and  partly  bjr 
bills,  but  the  periods  at  which  the  bills  were  made  pay- 
able were  not  mentioned.  Coleman  replied,  that  Dcfwer 
ought  not  to  have  given  any  bills,  as  he  had  recdved 
1200/.  to  make  the  payment,  which  sum  greatly  ez« 
ceeded  the  amount  of  the  valuation.  It  further  ap- 
peared that  Dower  and  Coleman  were  jointly  interested 
in  the  farm.  For  the  defendant  Coleman  it  was  objected, 
that  Dower  had  not  any  authority  to  accept  the  bills  in 
question  in  their  joint  names.  The  Lord  Chief  Justice 
thought  the  objection  fatal,  and  directed  a  nonsuit 

Brougham  now  moved  for  a  rule  nisi  for  a  new  trial. 
It  was  clear  upon  the  evidence  that  Dormer  and  Cctemam 
were  partners  in  the  farm.  Coleman,  it  is  true,  origin- 
ally made  an  agreement,  and  signed  the  written  contract 
for  the  farm,  but  on  the  following  day  this  was  also 
signed  by  Dcrooer,   and  it  was  not  disputed  that  the 

latter 


DOWSB. 


IN  THE  8th  &  9Tii  Yearsl  OF  GEORGE  IV.  687 

latter  was  to  have  an  interest  in  the  concern.     If  thea       1628. 
they  were  partners,  the  acceptance  of  one  boiind  both,^  '  . 

GftlKKSLADB 

the  bills  being  given  for  a  debt  due  from  both.  It  may  agnUui 
be  said  that  the  power  of  one  partner  to  bind  a  fimi  by 
bis  acceptance,  applies  only  to  trading  partnerships; 
but  there  is  no  authority  Tor  that,  and  it  would  be  a 
very  inconvenient  limitation  of  the  implied  power  given 
by  one  partner  to  another.  Besides,  even  when  dofe- 
man  was  informed  that  bills  had  been  given,  he  did  not 
deny  bis  liability,  or  make  any  communication  upon  the 
subject  to  WiUoughby^  but  continued  to  occupy  the  farm 
joindy  with  Dcnoer  as  before.  His  conduct,  therefore^ 
amounted  to  a  recognition  of  the  authority. 

.  Lord  Tjbntebden  C.  J.  The  agreement  signed  by 
Coleman  was,  that  the  amount  of  the  valuation  should 
be  paid  partly  in  cash  and  pardy  by  bills  at  a  certain 
date;  and  the  only  question  is.  Whether  Coleman  ever 
nuthorized  Dower  to  pay  by  bills  at  a  longer  date? 
WiUou^hly  knew  the  terms  of  the  original  agreement, 
and  as  he  with  that  information  took  bills  not  drawn 
according  to  those  terms,  he  took  them  at  his  own  peril. 
No  express  authority  was  given,  and  in  the  month  of 
Aprily  when  Coleman  was  told  that  some  bills  had  been 
given,  but  the  particulars  of  which  were  not  even  then 
piendoned,  he  replied,  that  none  ought  to  have  been 
given,  for  Dcnoer  had  been  supplied  with  cash  sufficient 
to  pay  the  whole  sum.  This,  certainly,  was  nothing 
like  a  ratification  of  Dower's  act ;  and  I  think  that  the 
mere  joint  occupation  of  the  farm  cannot  operate  by 
relation,  so  as  to  render  these  bills  binding  upon  CoU' 
manj  they  having  been  given  contrary  to  the  terms  of 
the  original  contract,  and  without  bis  a3sent,    Tbe 

nonsuit, 
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1828.       nonsuit,  therefore,  appears  to  have  proceeded  upon  a 
^   "  dorreci  view  of  Ae  case,  and  oiurht  not  to  be  distiirbedL 


Batley  J.  I  should  liave  thought  the  caee  moie 
free  from  di£ScnIty,  had  Cdemanj  inunediatdy  on  being 
informed  that  the  bills  had  been  given,  commimicateil 
to  fViUoughh/  that  Dtywer  acted  without  authoritjr ;  bot^ 
upon  the  whole,  I  think  that  the  nonsuit  was  right 
The  question  is  not,  whether  Wilhughby  shall  lose  his 
money,  for  he  may  still  sue  both  the  defendants,  pR>^ 
vided  he  iias  done  nothing  to  destroy  his  original  right 
of  action  against  them ;  but  the  ^estion  is.  Whether, 
an  action  can  be  maintained  on  these  bills  ?  In  order  to 
decide  that,  we  must  see  whether  Dtmer  had  any  an- 
thority  to  bind  Coleman  express  or  by  operation  of  law, 
resuldng  from  the  situation  of  the  partiesi.  If  se?eiil 
persons  are  in  tradte  together,  a  bill  accepted  fay  one  in 
the  names  of  the  partnership^  and  in  the  coarse  of  tMr 
trading,  binds  them  all*  But  there  is  a  great  diflbuwi 
between  such  a  bill,  and  one  drawn  for  the  purpose  of 
founding  the  partnership.  Originally  each  partncf 
would  have  to  bring  in  his  proportion  of  the  capitali 
and  it  would  be  very  unjust  to  let  the  acceptance  of  one 
for  the  capital  bind  all  the  others :  no  authority  of  that 
nature  can  be  implied,  nor  does  it  arise  l^  opefradon  of 
law,  the  debt  not  being  a  partnership  debl.  Then, 
was  there  any  express  authority  in  the  present  case? 
The  contrary  appeared.  The  authority  given  was  to 
accept  bills  payable  at  three  months;  those  ia4]uestion 
were  accepted  at  six  and  twelve.  We  should  fiiciiitalii 
the  practising  of  frauds  by  means  of  eoUnsian  between 
creditors,  and  one  of  several  joint  debtors,  if  we  beU 
Aat  this  was  a  tiansaction  within  the  andiority  given. 

HolroyD 
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HoLBOTD  X    I  am  of  opinkm  that  the  Donsuit  waa       1828. 
right    DatDer  had  no  authority  in  law  to  accept  these 


bills  for  the  original  purchase  of  the  stock  on  the  farm.        agamu 
The  transaction  wa&  not  a  matter  of  trade,  and  did  not 
warrant  the  acceptance  without  express  authority. 


LiTTLXDAL£  J.  coucurred. 

Rule  refused. 


MULLETT  against  HuCHISON.  Monday, 

^  Janumy  28th. 

A  SSUMPSIT  in  consideration  that  the  plaintiff  at  In  m  action  for 
the  request  of  the  defendant,  would  indorse  and  bills  deposited 
deUver  to  the  defendant  three  bills  of  exchange  (therein  ^e  foUowiDg'^ 
partictthirly  described)  to  be  got  discounted  by  him,  "^^^^^ 
defendant,  for  the  plaintiff,  for  reward  and  interest  to  f^^^^J^ 


the  defendant  in  that  behalf;  he,  the  defendant,  under-  held  ^  be  ad- 

mianble  in  en« 

took  and  promised  the  plaintiff  to  get  the  said  bill  dis-  dence:  "  I 

have  in  my 

counted  for  the  plaintifi^  or  else  to  return  the  same  on  bands  three 
demand  to  the  plaintiff.     Averment,  that  the  bills  were  amount  to 
delivered  to  the  defendant,   but  that  he  did   not  get  ^|^  j  ^i^^* 
them  dififiounted,  nor  return  the  same  ^hen  requested  ^^^{^^°^ 
by  the  plaindff.     Plea,   non-assumpsit     At   the  trial  «°  d«n«d." 
before  Lord    Tenterden  C.  J.  at  the  London  sittings 
after  last  Michadmas  terra,   the  following   unstamped 
memorandum  in  writing,  signed  by  the  defendant,  andt 
addressed  to  the.  plaintiff  was  offered- in.  evidence  on 
behalf  of  the  plaintiff:  ^*  I  have  in  my  hands  three  billa 
which  amount  to  1202.  10«.  Qd.^  whicb  I  have  to  get 
discounted,  or  return  on  demands"    It  was  objected^ 
that  this  paper  was  not  admissible  in  evidence  for  want 

of 
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1828*. 

MULLVTT 

againsi 
HvcHiioir* 


of  a  Stamp,  but  the  Lord  Chief  Justice  overruled  the 
objection,  and  the  plantiff  had  a  verdict 

F.  Kelly  now  moved  for  a  new  triaU  This  paper  **  was 
evidence  of  a  contract,''  and  therefore  required  a  stamp 
by  the,  55  G.  S.  c.  184.  Sched.  Pt.  1.  Tomkins  v.  -rfiJ- 
hf{a)  only  shewed  that  it  did  not  require  a  receipt 
stamp.  The  same  point  is  now  pending  before  the 
Court  in  Langdon  v.  Wilson  (&)• 

Lord 

(a)  6B.iC.54U 


(6)  Thii  case  has  since  been  disposed  of.  It  was  as  follows :  — 
Assumpsit,  in  consideration  that  the  plaintiff  would  retain  and  cmpltff 
defendant  as  his  attorney,  and  would  deliver  to  tne  defendant  a  certaia 
bill  of  exchange,  drawn  by  fT.  Pattenon  upon,  and  accepted  by,  TkomM 
ffarruon,  for  the  payment  of  3002.  at  six  months  after  the  date  thereof, 
and  indorsed  by  one  Sur  Paul  Bagthot  to  the  plaintiff^  in  order  that  he,  the 
defendant,  might  reooyer  the  amount  of  the  said  bill  from  the  lespectire 
parties  liable  to  pay  the  same  to  the  plaintiff,  or  malce  such  odier  anange- 
ment  for  the  benefit  of  the  plaintiff  as  might  appear  to  him,  the  dfffttndant, 
in  his  professional  capacity,  reasonable  and  proper,  defendant  undertook,  &c. 
to  do  and  perform  his  duty  as  such  attorney,  and  to  use  and  employ  rea- 
sonable and  proper  care  and  diligence  in  and  about  the  endeavouring  to 
recover  the  amount  of  the  bill,  and  to  re-deliver  the  bill  to  the  plaintiff. 
Averment  of  the  delivery  of  the  bill  to  the  defendant.  Breach,  that  he 
did  not  use  reasonable  diligence  to  recover  the  amount,  nor  make  any 
arrangement  for  the  benefit  of  the  plaintiff,  nor  rCi^ieliver  the  aame.  The 
declaration  also  contained  a  count  charging  the  defendant  as  indorscr  of  the 
bill.  At  the  trial  before  Lord  Tcnterden  C.  J.  at  the  Middleitx  sittings 
after  last  Trinity  term,  the  plaintiff  gave  in  evidence  the  fbllowing  letter, 
signed  by  the  defendant,  and  addressed  by  him  to  the  phuntiff :  —  ^  I 
have  this  day  received  a  bill  of  exchange  for  300.'.,  drawn  by  one  PatUr' 
ton  upon  Thomas  Harriton,  bearing  my  indorsement  and  the  indorsement 
<>f  Sir  Paul  Bmgihot,  which  /  hold,  as  your  atlomey,  to  recover  the  value  ^ 
Jfrom  the  respective  parties,  or  to  make  such  other  arran^etmeni  for  your 
benefit  as  may  appear  to  me,  in  my  professional  capacity,  reasonable  and 
proper.  15th  Nov.  1825."  It  was  contended  that  Uiis  letter  was  not 
receivable  in  evidence  for  want  of  a  stamp ;  but  the  Lord  Chief  JoslicB 
overruled  the  objection,  and  a  verdict  was  found  for  the  plaintiff  on  the 

count 
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Lord  T£KT£iiO£K  C.  J.  I  am  of  opi^iioii  thut  this 
paper  did  not  require  any  stamp.  If  ft^cUson  had 
bound  himself  absolutely  by  it  to  get  the  bills  discounted, 
it  might  then  have  required  a  stamp,  because  in  that 
case  it  would  be  evidence  of  a  contract  by  him  to  do 
something  which  he  otherwise  would  not  be  bound  to 
do.  But  by  this  instrument  he  binds  himself  only  to 
return  the  bills  on  demand.  He  therefore  makes  no 
other  contract  than  that  which  the  law  implies  in  every 
case  of  a  mere  deposit  of  bills. 


641 


1S28. 

Mui.i4sra 

against 

HucouoM. 


Bayley  J.     This  instrument  contains  a  mere  ac- 
knowledgment by  HuchisoTif  that  he  holds  the  bills  for 


count  on  the  bill.  A  rule  nisi  for  a  new  trial  was  obtained  by  Campbell 
in  lait  Miekadmas  term,  upon  the  ground  that  this  paper  was  not  admis- 
fible  in  et idence  for  want  of  a  stamp ;  and  that,  without  it,  there  w^  not 
e? idence  that  the  defendant  had  notice  of  the  di&honor,  to  as  to  entitle  the 
jilaintiff  to  recover  on  the  count  on  the  bill. 

Sir  J.  ScavUU  and  Qm^  now  shewed  cause.  This  paper  did  not  require 
a  stamp ;  it  was  a  mere  acknowledgment  of  the  purpose  for  which  the 
defendant  received  the  bill,  and  contained,  on  his  piirt,  no  other  contract 
than  that  which  the  law  will  imply.  Wa^ms  y.  ffewUU  (I  Brod.  ^ 
JQmg^  l.)jt  shews  that  Jt  djd.not  require  an  agreement  stamp,  and  TvnUcmi 
y.  AmU^  (6  B.  4f  C  541.),  that  it  did  not  require  a  receipt  stamp.  They 
also  dted  Chadwkk  w.  Siils  {I  Byan  f  Moody,  15). 

CampbeU  and  Paiteson  contriL  This  instniment,  though  signed  only  by 
one  of  the  parties,  is  evidence  of  a  contract.  It  would  have  proved  the 
contract  set  out  in  the  first  count  of  the  declaration;  and,  thevtfora, 
reqifiijed  a  iktafsp. 

Lord  TiKTERDKX  C.  J.  I  am  clearly  of  opinion  that  this  paper  was 
not  evidence  of  a  contract  within  the  meaning  of  the  65  G»  5»  c  184. 
Sched.  Ft.  1.  It  was  a  mere  acknowledgment  of  the  duty  which  the 
party  took  upon  himself  to  perform. 

Rule  discharged. 


Vol.  VII. 


Tt 


a  par- 


HUCHUOK. 
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1828.       a  particular  purpose.     Tomkins  v.  Ashby  (a)  is  in  point 
""""^       There  an  unstamped  paper  containing  an  acknowledg- 

MuLLxn 

agaimt  meut  by  the  defendant,  that  the  plaintifiP  had  deposited 
money  in  his  hands,  was  held  to  be  receivable  in 
evidence* 

HoLROYD  and  Littledalb  Js.  concurred. 

Rule  refused. 

(a)  eB,iC.SA\. 


RULE  OF  COURT. 

Hilary  Term^  8  th  and  9  th  Geo.4t. 

Whereas  great  expense  is  often  unnecessarily  in- 
curred in  making  up  demurrer  books,  from  setting  forth 
those  parts  of  the  pleadings  to  which  the  demurrers  do 
not  apply.  It  is  therefore  ordered,  that  from  and 
after  the  end  of  this  terra,  when  there  shall  be  a  de- 
murrer to  part  only  of  the  declaration  or  other  sub- 
sequent pleadings,  those  parts  only  of  the  declaration 
and  pleadings  to  which  such  demurrer  relates  shall  be 
copied  into  the  demurrer  books  i  and  if  any  other  parts 
shall  be  copied,  the  Master  shall  not  allow  the  costs 
thereof  on  taxation,  either  as  between  party  and  party, 
or  as  between  attorney  and  client. 

By  the  Court. 
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Doe  on  the  demise  of  John  Bywater  against 
Charles  John  Brandling,  W.  B.  C.  Stand- 
ridge,  and  J.  Dixon. 

T^JECTMENT  to  recover  certain  messuages,  lands.  In  construing 

"^^  1  •         •        1  •  f  r  -r  t   r-w  acts  of  pari ia- 

and  premises  m  the  parishes  of  Leeds  and  Hundet^  ment,  the  Court 
in  the  West  Riding  of  the  county  of  York.    At  the  trial  ^nsidera*tion 
before  BayleyS.,  at  the  York  Spring  assizes  1826,  a  ver-  Ta"!!^". Je'of  the 
diet  was  found  for  the  plaintiff,  subject  to  the  opinion  of  ^J^^^*''*'  ^ 
this  Court  on  the  followincr  case :  —  ^^^^^  clause, 

^  but  of  the  whole 

Elizabeth  B\fts:atei*  being  seised  in  fee  of  an  estate  near  •«*;  •"'^  »f"* 

.  ^  some  of  the 

LeedSi  in  the  county  of  Yorky  of  which  the  premises  in  enacting 
question  formed  part,   by  indenture  dated  the  1st  of  pressions  are 
August  1758,  and  expressed  to  be  made  by  virtue  and  ertensivelm- 
in  pursuance  and  under  the  authority  and  direction  of  ^hei?*or'aian 
an  act  of  parliament  of  the  31  G.2.,  between  the  said  bV^j^rCo^ 
Elizabeth  Bywater  of  the  one  part,  and  one   CJiarles  wiU  give  eflTect 

to  those  more 

Brandlings  Esq.  since  deceased,  of  the  other  part,  in  extensive  ex- 
pressions, ify 
upon  a  view 
of  the  whole  act,  it  appears  to  have  been  the  intention  of  the  legislature  that  they  should 
have  effect 

Upon  this  ground,  where  a  lease  of  certain  waggon-ways  was  granted  to  A,  B.  under 
the  authority  of  an  act  of  parliament,  in  which,  as  well  as  in  the  lease,  there  was  a  proviso 
for  re-entry,  in  rase  he  neglected  in  any  one  year  to  bring  a  certain  quantity  of  coals 
to  C.  for  the  use  of  the  Inhabitants  of  L.,  and  sell  them  there  at  a  certain  price;  and 
by  a  subsequent  act,  the  preamble  of  which  recited  that  the  price  was  inadequate,  and 
that  the  inhabitants  of  L.  would  sustain  great  inconvenience  if  ^.  B.  ceased  to  supply 
them  with  coals,  it  was  enacted,  first,  that  the  former  act,  confirming  the  lease  (except  such 
parts  as  were  thereby  altered  or  repealed),  should  continue ;  then,  that  A.  B,  might  sell  his 
coals  brought  to  and  deposited  at  C,  or  nt  any  other  place  near  there  o,  to  he  used  as  a  rejwsUory 
Jitr  cottis  instead  thereof^  at  a  certain  increased  price ;  and  another  section  provided,  that  if 
jt,  B.  neglected  to  bring  the  stipulated  quantity  of  coals  to  C*,  or  to  such  other  place  near 
thereto,  to  be  used  as  n  rejtository  for  cools  instead  there'J',  and  sell  thi-m  there  at  the  price 
fixed  by  that  act,  his  intere!>t  in  the  wngiron-ways  should  cease  :  Held,  that  alU)ough  the 
preamble  did  not  recite  an  intention  to  give  A.  B,  liberty  to  change  the  place  used  as  a 
repository  for  coals,  and  although  it  was  not  expressly  enacted  that  he  might  do  t>o,  yet 
that  the  intention  of  the  legislature  to  give  him  that  privilege  was  dear,  and  that  he  might 
do  so  without  forfeiting  his  interest  in  the  waggon-way*. 

T  t  2  con- 
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1828»  consideration  of  the  yearly  rent  and  covenants  therein- 
"~^  after  reserved  and  contained,  on  the  part  and  behalf  of 
Btwatik  C  Brandlings  his  executors,  administrators,  and  assigns, 
Beakouko.  to  be  paid  and  performed,  granted,  demised,  and  leased 
to  C.  Brandlings  his  executors,  &c.  two  closes  or  parcels 
of  land  in  the  indenture  described,  and  which  were  the 
premises  sought  to  be  recovered  in  this  action;  and  also 
a  certain  stable  or  helm  therein  mentioned,  and  also  fuH 
and  free  liberty,  power,  and  authority  to  him  C.  Brand' 
lingf  his  executors,  &c.  to  make,  lay,  and  place  such 
waggon-way  or  road,  waggon-ways  or  roads  as  were 
then  commonly  made  use  of  for  and  about  the  coal- 
mines and  coal-works  in  the  counties  of  Durham  and 
Nortkumberlandy  and  such  branches  from  the  same  in^ 
upon,  over,  and  through  the  said  parcels  of  ground 
thereby  leased,  or  any  part  or  parts  thereoi^  as  should 
be  proper  and  necessary  for  the  carriage  and  convey- 
ance of  coals  from  the  coal-mines  or  coal-works  of  him 
C.  Brandlings  within  the  manor  of  Middleton  or  else- 
where, to  Casson  Closer  near  Leeds  Bridge;  which  said 
place  called  Casson  Close,  was  and  is  mentioned  in  the 
said  act  of  parliament  of  the  31  G.  2.  as  a  coal-yard,  or 
repository  for  coals  to  be  brought  from  the  said  coat- 
mines  or  coal- works  for  the  purposes  in  the  said  act 
mentioned;  and  also  full  and  free  liberty,  power,  and 
authority  for  him  C.  Brandling,  his  executors,  &c.  by 
and  with  workmen,  servants,  horses,  and  carriages,  to 
break,  cut,  dig,  and  remove  the  soil  of  any  part  or  parts 
of  the  said  closes  or  parcels  of  ground,  and  to  carry, 
convey,  fix,  lay,  and  place  wood,  timber,  iron  rails,  &€• 
and  other  materials  unto,  in,  and  upon  the  said  closes 
or  parcels  of  ground,  or  any  part  or  parts  thereof;  and 
also  to  cut  and  make  any  trench  or  trenches,  bridge  or 

bridges, 
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^<%^  <^  to  do  all  other  acts  and  things  necessary  or  1828. 
Gomrenienty  as  well  for  the  making,  lajing,  and  placing 
the  said  waggon-way  or  ways,  and  branches,  as  for  the  BrwAna 
repairing  and  keeping  the  same  in  good  order  from  time 
to  time^  as  occanon  should  require;  and  also  Aill  liberty, 
power,  and  authority  for  him  C  Brandlings  his  exe- 
cutors, &c.  and  his  and  their  servants,  agents,  and 
workmen,  and  other  persons  by  him  and  them  em- 
I^oyed,  to  go,  pass,  and  repass  in,  upon,  and  along  the 
waggmi-way  or  ways,  and  branches  so  to  be  made  as 
aforesaid,  with  horses  or  other  beasts  of  burthen,  or 
draught  waggons  and  other  carriages  loaden  or  un« 
loaden :  habendum  the  same  unto  C.  Brandlings  his 
4aecators,  &c  from  the  1st  day  of  Mtof  1758,  for  and 
during  the  term  of  sixty  years,  fully  to  be  complete  and 
ended,  and  for  such  further  term  or  longer  time  as  the 
said  coal-works,  collieries,  or  coal-mines  then  belonging 
to  him  C  Brandlings  or  any  other  coal-^works,  collieries, 
or  coal-mines  wh'ereof  or  wherein  he,  his  executors,  or 
administrators  should  during  such  term  of  years  be 
seised,  possessed,  or  interested,  within  the  manor  of 
Middletons  or  elsewhere,  should  continue  to  be  used 
and  wrought ;  yielding  and  paying  therefore  yearly  and 
every  year  during  the  term  thereby  granted  for  the  said 
waggon-way  or  ways,  and  the  liberty  and  privil^^  of 
making,  using,  and  continuing  the  same,  the  yeariy 
rent  of  2/.,  and  for  the  rest  of  the  closes,  lands,  and 
grounds  the  sum  of  11/.  The  lease  contained  the  fol- 
lowing proviso :  *'  Provided  also,  that  in  case  C  Brands 
lings  his  Irars,  or  assigns,  shall  cease  and  leave  off  to 
work  the  said  collieries  or  coal-works,  or  the  same  shall 
by  means  of  fire  or  water,  or  by  any  other  inevitable 

T  t  3  accident 
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1828.       accident  fail  or  become  incapable  to  be  wroughtf  or  in 
case  C  Brandling,  or  any  other  owner  or  proprietor 
Btwatib      thereof  for  the  time  being,  shall  refuse  or  neglect  in  any 
Baamdumo.    one  year  to  bring  or  cause  to  be  brought  to  the  rqx>- 
sitory  or  coal-yard  aforesaid,  such  quantity  of  coals, 
(unless  prevented  by  fire,  water,  or  other  inevitable  ac- 
cident,) or  to  sell  and  dispose  thereof  at  such  rates  and 
prices,  and  for  such  purposes  as  in  and  by  the  said  act 
of  parliament  is  in  that  behalf  mentioned,  provided,  and 
appointed ;  then  and  in  any  of  the  said  cases^  it  shall  be 
lawful  for  the  said  E.  Bywater,  her  heirs,  &c.  to  enter 
into  and  upon  the  premises  hereby  leased,  and  then  and 
also  the  estate,  right,  title,  and  privilege  of  him  C.  Brand' 
lingj  his  executors,  8cc.  of  and  in  the  same,  shall  in  that 
case  and  from   thenceforth  cease,  determine^   and  be 
void."    The  lease  also  contained  a  covenant  by  the  lessee 
for  the  payment  of  the  rents,  and  covenants  by  the  lessor, 
for  quiet  enjoyment  on  payment  of  the  rent  and  per- 
formance of  the  covenants,  conditions,  and  agreements 
which  by  the  tenor,  purport,  and  true  intent  and  mean- 
ing of  the  said  act  of  parliament,  and  the  said  indenture, 
were  to  be  kept  on  the  part  of  the  lessee.     The  land 
demised  consisted  of  four  acres,  or  thereabouts.    £*  By- 
water  died  seised  in  fee  of  the  reversion  of  the  demised 
premises  in  1760,  and  by  her  will  (after  a  devise  of  an 
estate  for  life  to  her  uncle  John  Bywater\  devised  the 
reversion  to  her  cousin  C.  Bywater,  in  fee,  who  survived 
the  testatrix,  and  died  seised  in  fee  of  the  reversion, 
having  by  his  will  devised  the  reversion  to  his  brother, 
J.  Bi/waier,  for  life,  and  from  and  after  the  decease  of  his 
said  brother  Jo/in,  to  the  heirs  of  the  body  of  his  said 
brother  John  lawfully  to  be  begotten.    J.  Bywater^  the 

devisee, 
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devisee^  survived  his  brother,  C.  Bytoater,  and  died  in        1828. 
1824,  and  the  lessor  of  the  plaintiff  is  his  eldest  son.  ~ 

C.  Brandlitigj  the  lessee,  entered  into,  and  was  pos-      Btwatxr 

against 

sessed  of  the  demised  premises  under  the  lease  of  1758,  BKAVDuiia. 
and  C.  J.  Brandling  (one  of  tlie  defendants)  on  the  day 
of  the  demise,  laid  in  the  ejectment,  and^  also,  at  the 
time  of  the  conunencement  of  this  action,  had  succeeded 
his  father  as  the  owner  and  proprietor  of  the  collieries 
or.cgi^work?  fp^ntioned  in  tha  lease,  and,  together  with 
the  i^lber  defendants,  as  his  under-tenants,  was  in  pos- 
session of  the  premises  demised.  The  term  of  sixty 
yeara  mentioned  in  the  lease  expired  on  the  1st  May 
1818.  No  coals  whatever  have  been  brought  to  the 
repository  or  coal-yard  in  Casson  Close,  mentioned  in 
the  said  proviso,  since  December  1816,  and  Casson  Close 
ever  since. has  been,  and  is  now,  disused  as  a  repository 
for  coals;  the  collieries  have  been  ever  since,  and  still 
are,  regularly  used  and  wrought,  and  no  accident,  either 
from  fire  or  water,  nor  any  other  inevitable  accident, 
has  prevented  the  coals  procured  from  the  collieries  from 
being  brought  to  the  repository  or  coal-yard  in  Casson 
Closer  but  Mr.  Brandling,  in  1816,  determined  his 
contract  with  the  proprietors  of  Casson  Close  by  sur- 
rendering his  term  in  the  lease  thereof  for  a  valuable 
consideration.  Up  to  December  1816  Mr.  Brandling 
ddivered  at  the  repository  in  Casson  Close  the  quantity 
of  coals  mentioned  in  the  various  acts  of  parliament  of 
3lG.2.,19G.3.ccll.86.,  33G.3.and  43G.3.r.l2.(a), 

and 


(a)  The  31  G^2*  tntitliBd  <<  An  act  for  estobluhing  agreemenU  mode 
between  Charles  Brandlings  Esq.  and  other  persons,  proprietors  of  Und, 
for  laying  down  a  waggon-way,  in  order  for  the  better  supplying  the 

T  t  4  town 
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and  sold  them  there  according  to  the  directioiis  of  those 
acts.  In  December  1816  he  discontinued  the  staith  in 
Cassan  Chse,  and  made  a  new  repository  for  cxwds  at  a 

pkee 


town  and  neigfabourbood  of  Leeds,  in  the  county  of  York,  with  coalsy*' 
began  by  redting,  that 

Charles  Brandling,  Esq.  lord  of  the  manor  of  Middlelonf  in  the  OMintf 
of  Torkf  was  owner  and  proprietor  of  dirers  coal-works,  mines,  veins,  and 
seams  of  coals  lying  and  being  within  the  said  manor  of  MiddUtan  and 
places  adjacent ;  and  had  proposed  and  was  willing  to  eopige  and  nndar* 
take  to  furnish  and  supply  the  inhabitants  of  the  town  of  Leeds  with  % 
certain  quantity  of  coals  at  a  certain  price,  for  the  term  of  sixty  yean,  to 
commence  from  the  2d  day  of  January  1758,  and  for  such  further  twm  ot 
longer  time  as  the  said  mines  or  any  of  them  should  continue  to  be  used  nd 
wrought ;  and  at  hb  own  charge  and  expence  to  carry  and  ctHivey,  or  cause 
to  be  carried  and  conveyed  from  his  said  coal -works  yearly  and  every  yctf, 
S0,000  dozen,  or  840,000  oonres  of  coals  at  the  least;  and  to  l^f  up  aad 
deposit  such  coals,  or  cause  the  same  to  be  laid  up  and  deposited  iipoa 
a  certain  field  or  open  place  called  Casson  Close,  near  the  great  bridp  at 
Leeds,  in  order  to  be  there  sold  and  delivered  at  the  rate  or  price  aibie- 
■aidy  unto  the  inhabitants  of  the  said  town  of  Leeds^  or  to  such  othcK 
persons  as  should  purchase  the  same ;  that  it  was  necessary  to  have  a  imSi^ 
road  from  the  coal-works  to  Canon,  Close,  in,  over,  and  through  divers 
fields,  lands,  and  grounds  in  the  perish  of  L^s,  which  belonged  lo  and 
were  the  estate  and  property  of  divers  persons,  the  several  owners  and 
occupiers  whereof  had  consented  and  agreed  that  the  said  Cliarles  Brand- 
Ung,  his  executors,  &c.  should  and  might  make  such  rail-road  over  their 
lands;  but  as  some  of  the  owners  and  proprietors  of  the  lands  and 
grounds  so  to  be  used  and  employed  for  tlic  said  waggon-way  end  pur- 
poses thereinbefore  mentioned,  might  happen  to  have  only  a  liqaited  and 
not  an  absolute  interest  and  property  therein,  and  might  be  under  other 
disabilities  to  assure  to  the  said  Charles  Brandling  and  his  assigns  the 
enjoyment  of  the  said  powers,  liberties,  and  privileges  necessary  to  reader 
the  said  agreement  eflectual  for  the  purposes  aforesaid,  without  the  aid 
and  authority  of  an  act  of  parliament :  it  was  therefore  enacted,  that  it 
should  be  lawful  for  the  said  C.  Brandling,  his  executors,  &c.  at  any  time 
or  times  after  the  1st  May  1758,  to  make,  lay,  and  place  such  waggon- 
way  or  road  as  aforesaid,  and  such  branches,  &c.  as  should  be  proper  or 
necessary  for  the  carriage  and  conveyance  of  coals  with  horses,  &c  from 
any  of  the  said  coal-mines  or  coaUworks  of  him  the  said  C  BrundBngg 
to  the  said  repository  or  coal-yard  in  Cauon  Close  aforesaid,  as  the  said 

C.  Brartdl'mg, 
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place  adjoining  Casson  Close,  and  has  ever  since  used 
that  place  as  a  repository  for  coals,  instead  of  Casson 
Close,  and  has  supplied  at  the  new  repository,  and  has 

sold 
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C.  BmndHngf  bis  efeeuton,  adminiflUnton,  at  nsigiui  abduld  tbiidc  fit 
and  conrenient ;  and  that  he  the  said  C.  Brandlings  his  executors,  kc, 
should  and  mlgfat  baye,  hold,  use,  exercise,  and  enjoy  the  said  waggon^ 
way  or  ways  and  branches,  and  all  and  every  the  powers,  liberties,  pri- 
vileges, and  premises  ther^y  given  and  granted  to  and  Tested  in  him  as 
aAresaid,  from  the  said  1st  day  of  May,  for  and  during  the  term  of  ^xty 
years  frara  thence  next  ensuing,  and  fully  to  be  complete  and  ended) 
and  for  such  further  term  or  longer  time  as  the  said  coal-worics,  collieries, 
or  coal-mines  thcfn  belonging  to  him  C.  BrcmdHng,  or  any  other  coal- 
workiS,  tfoUieriea^  or  coal-mines  whereof  or  wherein  he,  his  executors  <st 
administrators,  should  during  the  said  term   of  years  or  longer  time 
be  seised,  possessed,  or  interested  within  the  said  manor  of  Middleton  of 
dsewh^re,  should  continue  to  be  used  and  wrought,  he  Brandling  ^ps^" 
ing  the  stipulated  rent.     By  another  clause,  the  several  owners  and  pro^ 
prietors  of  the  lands  and  grounds  in  and  upon  which  such  waggon- 
way  or  ways  Aould  be  made,  were  auUiorized  and  required  by  inden- 
tore  or  indentores  under  their  respective  hands  and  seals,  to  grant,  lease, 
or  demise  such  of  the  several  fields,  lands,  wastes,  and  other  ground! 
so  belonging  to  them  respectively ;  or  the  liberty  and  privileges  of  making, 
laying,  placing,  and  continuing  such  waggon-way  or  ways  in,  upon,  and 
over  the  same  respectively,  unto  him  C  Brandlingt  his  executors,  &c; 
lor  the  said  term  of  sixty  years  so  commencing  as  aforesaid ;  and  for  such 
fbrther  term  or  longer  time  as  such  coal-works,  collieries,  or  coal-mines 
within  the  said  manor  of  Middleton  or  elsewhere  as  aforesaid,  should 
continv  J  to  be  used  and  vrrought.    The  net,  then,  af^r  declaring  thst  thd 
indetitures  should  be  enrolled  in  the  register  oflSce  at  Wakefield,  in  York'* 
tklre,  enacted,  that  the  said  grants,  leases,  and  demises  so  made  as  aforesaid, 
should  be  as  good,  valid,  and  effectual  in  law,  to  all  intents  and  purposes, 
as  if  the  persons  making  the  same  were  respectively  seised  in  fee-  simple 
of  and  in  the  lands  and  grounds  thereof  respectively  to  be  granted,  leased, 
or  demised. 

By  another  clause  it  was  provided,  that  in  case  C.  Brandling,  his  heirs, 
or  assigns  should  cease  or  leave  off  to  work  the  said  collieries  or  coal- 
works  aforesaid,  or  the  same  should  ftul,  or  become  incapable  to  be  wrought, 
by  fire,  water,  or  other  inevitable  accident ;  or  in  case  the  sa'd  C.  Brand' 
Hng  or  other  owner  for  the  time  being  should  refuse  or  neglect  in  any 
one  year,  to  bring  or  cause  to  be  brought  to  the  repository  or  coal  yard 

aforesaid^ 
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sold  there  the  quantity  of  coals  prescribed  by  the 
statute  of  the  4S  G.  3.  c*  12.  The  new  repository  is 
about  hal&way  between  Cassan  Close  and  the  premises 


m 


aforeMudy  the  quantitj  of  dozens  of  corvct  of  coals  thermnbtfore  mcntioiied, 
unless  prevented  bj  fire,  water,  or  other  inevitable  aoeideBi;  or  should 
refuse  to  sell  the  same  when  brought  down,to  the  said  ooaUyard  fiir  the 
use  of  the  inhabitanu  of  Leedg,  at  the  rates  or  price  before  meoAioned,  as 
by  them  respectively  shottld  be  required,  then  in  either  of  the  said  cassi 
it  should  be  lawful  for  the  owners  and  proprietors  of  the  aeveral  laads  aad 
grounds  belonging  to  them  respectively,  which  should  be  used  fior  tfas 
purpose  of  such  waggon* way  or  ways  aa  aforesaid,  to  enter  into  and  upoi 
the  several  lands  and  grounds  belonging  to  them  respectivriy,  which  should 
be  used  and  employed  for  the  purpose  of  such  waggoo^way  or  ways  as 
aforesaid ;  and  then  also  all  the  estate,  right,  interest,  and  privilflge  «f 
him  the  said  C  Brandlings  his  executors,  administrators,  or  assigns^  ef 
and  in  the  same,  should  in  that  case  and  from  thenceforth  ceasey  detemuBS^ 
and  be  void. 

The  19  C  5.  c.  11.  entitled  *'  An  act  for  rendering  mora  bencfidal 
an  act  made  in  the  Slst  year  of  G.  S.,  entitled  *  An  act,*  (setting  oat 
the  title),  required  the  owner  of  the  colliery  to  bring  480,000  oorvci 
of  coals  to  Casson  Close  in  the  year,  and  empowered  him  to  aell  the  oosla^ 
which  should  be  deposited  in  or  upon  the  said  repository  at  Gssien  Clom 
aforesaid,  unto  the  inhabitants  of  Leeds,  or  to  such  other  persons  as  should 
purchase  the  same,  at  the  rate  and  price  of  S^d*  per  corf,  any  thing  in  the 
recited  act,  or  in  any  of  the  leases  granted  in  pursuance  thereof,  to  d» 
contrary  notwithstanding ;  and  contained  a  proviso  for  ro-«ntry»  similar 
to  that  in  the  former  act. 

This  act  contained  a  clause  authorising  the  owner  of  the  collieries  to 
deliver  1000  dozen  of  cor\-e8  of  coals  quarterly  at  any  conveoieat  place  near 
or  adjoining  to  the  said  waggon-way  within  the  borough  of  Leeds,  between 
the  said  coal-mines  and  the  said  repository  in  Casson  Close  aforesaid,  and 
they  were  to  be  accounted  as  part  of  the  said  40,000  doxens  or  480^000 
corves,  which  the  owner  of  the  mines  was  to  bring  down,  or  cause  to  hi 
brought  down,  to  the  said  repository  in  Casson  Close  aforesaid,  and  expossd 
to  sale  there. 

The  33  G.  3.  authorised  the  owner  of  the  coal  works  in  liiddleion  (o 
sell  and  dispose  of  his  coals,  which  should  be  deposited  in  or  upon  tfas 
said  repository  at  Casson  Close  aforesaid,  to  the  inhabitants  oiJLtedt,  at  the 
price  of  15s.  Id*  for  each  and  every  waggon  of  coals,  such  wmggwi  coo- 
taining  24  corves,  any  thing  in  the  said  recited  acts,  or  in  any  of  the  leasts 

or 
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in  question,  and  upwards  of  100  yards  nearer  the 
collieries,  and  further  from  the  town  than  the  old  one 
was.     Mr.  Brandling  continued  to  pay  the  rent  reserved 

by 
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oragreemeDts  granted  in  punuanee  thereof,  to  the  contrary  notwithstand- 
iBg,  and  enacted  that  the  right  and  interest  of  C.  Brandlings  hii  heirs, 
&c.  in  the  said  leases,  should  not  cease  and  determine,  but  that  he  and 
tfaey  should  continue  to  hare  the  same  interest  therein,  although  the  coals 
were  sold  at  13s.  14.  a  waggon  load  as  aforesaid ;  and  it  contained  a 
clause  of  re-entrj,  adapted  to  the  alteration  of  price.  It  also  (/•  7.)  au- 
lliorized  the  lessee  or  owner  of  the  mines  to  delirer,  if  required  by  any 
inhabitant  of  Leeds,  at  any  oonTenient  place  or  places  near  or  adjoining  to 
the  said  waggon-way  within  the  parish  of  Leeds,  between  the  said  coal- 
works  and  the  said  repository  in  Casson  Ctose  aforesaid,  any  number  of 
doiens  of  coab,  not  exceeding  tweWe  waggons  or  288  corves  of  coals  in 
each  day. 

The  43  G.  5.  c  13.,  after  reciting  the  former  acts,  proceeded  as  fol- 
lows: "  And  whereas  the  inhabitants  of  the  said  town  and  parish  of 
Zeeds  are  very  well  satisfied  and  convinced,  that  on  account  of  the  ad- 
vanced price  of  labour,  and  of  the  materials  used  in  and  about  the  said 
coal-works,  and  in  the  working  thereof,  and  that  as  C.  J.  Brandling,  Esq., 
the  present  own^r  of  the  said  coaU  works  has  been  at  a  very  great  expense 
in  making  fresh  winnings  in  the  said  coal- works,  and  in  making  and  lay* 
ing  additional  waggon-ways  therefrom,  the  sum  of  13«.  Id.  for  each  and 
every  waggon  of  coab  containing  twenty-four  corves,  each  corf  being  in 
weight  about  SIO  pounds,  and  in  measure  7680  cubical  inches,  allowed  to 
be  demanded  and  taken  by  the  last  recited  act,  is  not  an  adequate  and  suf- 
ficient price  to  be  demanded  and  taken  for  the  said  coals  so  brought 
down,  and  delivered  at  the  said  repository  at  Casson  Close  ;  and  that  the 
said  price  is  much  lower  than  the  price  demanded  and  taken  at  all  other 
coal-works  in  the  neighbourhood :  And  whereas,  if  on  account  of  the  price 
or  rate  of  the  said  coals,  the  said  C  J.  Brandling  should  discontinue  and 
give  up  the  said  waggon-way  or  repository,  it  would  materially  injure  the 
manufacturers  of  the  said  town  and  parish  of  Leeds,  and  be  a  cause  of 
great  distress  to  the  inhabitants  in  general :  And  whereas  the  said  C.  J. 
Brandling  cannot,  without  the  aid  and  authority  of  parliament,  sell  and 
deliver  his  said  coals  at  the  said  repository  in  the  borough  of  Leeds  at  a 
higher  price  or  rate  than  6^*  a  corf:  May  it  therefore  please  your  Ma- 
jesty, that  it  may  be  enacted ;  and  be  it  enacted,  that  the  said  recited  acts, 
and  all  and  every  the  rates,  clauses,  powers,  agreements,  penaltiea,  for- 
feitares,  rules,  remedies,  directions,  payments,  provisions,  articles,  mat- 
ters 
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by  the  lease  of  1758  to  John  ByoDOter^  the  father  of  the 
present  lessor  of  die  plaintiff,  till  Naoembet  1823,  and, 
since  that  time,  to  the  lessor  of  the  plaintifi^  who»  upio 

iu 


ten  and  thing*  wfaataoetcr  therein  contnned  (except  ladi  pflrti  of  the 
Hune  as  may  relate  to  any  eiemptions  from  stamp  datica,  and  as  «t 
hereiyy  varied,  altered,  or  repealed),  shall  be,  and  the  aanae  art  berrihf 
declared  to  be  in  full  force  and  cSect  from  and  after  the  paaaiiig  of  Ilii 
act,  during  the  continuance  of  the  time  or  tsnn  granted  by  tfie  and  ic^ 
cited  acts,  for  the  purpose  of  carrying  the  said  redted  acts  and  tfab  pi«- 
sent  act  into  execution,  as  fully,  largely,  and  amply  aa  if  the  wnm  wt 
repeated  and  re-enacted  in  the  body  of  thu  present  act.'* 

Sect.  9.  enacts,  **  That  it  shall  and  may  be  kwfiil  to  and  Ibr  the  ssii 
C  J.  JBrandlmg,  his  executors,  administratoriy  or  aarigna,  or  any  owaeier 
owners,  proprietor  or  proprietors  of  the  said  coal-woriu  in  Jfirfdlirtea,  It 
sell  and  dispose  of  his  and  their  cools  which  shall  be  deposited  and 
op  in  or  upon  the  said  repository  at  Casson  Close  aforesaid,  ar  af 
oiher  place  near  thrreto,  to  be  uted  as  a  repotUory  Jbr  eoab 
thereof,  unto  the  inhabitanta  of  the  said  town  and  parish  of  LmdM,  at  Ikt 
rate  and  price  of  16s.  for  each  and  every  waggon  of  eoala,  such  win>i 
containing  twenty-four  corves,  each  corf  containing  in  weight  about  tlO 
pounds,  and  in  measure  7680  cubical  inches,  any  thing  in  the 
acts,  or  in  any  of  the  leases  or  agreements  granted  in  pursuance 
the  contrary  notwithstanding ;  and  that  the  riglit  and  intereat  of  C.  /. 
Brandling,  his  heirs,  &c.  in  the  said  leases  or  agreements  shall  not  eeav 
and  determine,  but  that  he  and  they  shall  continue  to  have  the  ssav 
interest  (herein,  although  the  said  coals  are  sold  at  the  aaid  sum  or  prioi 
of  ]6f.  a  waggon  load  as  aforesaid.** 

The  third  section  prohibited  the  sale  of  coals  brought  doim  to  or  d^> 
posited  in  the  said  repository  at  Casson  Close  aforesaid,  or  m  asty  siktr 
place  near  thereto ,  to  be  used  as  a  rq)osUory/or  coals  instead  tkererf,  to  aoy 
person  but  an  inhabitant  of  Leedx. 

The  fourth  section  required  Mr.  Jfmndlmg,  or  other  owner  of  the 
works,  to  bring  down  to  the  said  repository  in  Casson  Ctom,  or  fa 
other  j)lace  near  thereto,  to  be  used  as  a  repository  for  coals  instead 
six  dajTS  in  every  week,  eighty  waggons,  whereof  not  less  than  ten 
ahould  he  laid  down  at  the  said  repository,  or  at  some  place  naar 
to  be  used  as  a  repository  for  coals  instead  thereof. 

The  sixth  section  enacted,  (hat  if  Mr.  Brandling,  or  odier  o 
coal-works,  should  refuse  or  neglect  to  bring,  or  cause  to  be  brooght  dova 
to  the  said  repository  in  Casson  Oosc,  or  to  such  other  place  near  tkenis, 

to 
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its  being  tendered,  has  refused  to  receive  it.  The  lessor 
of  the  plaintiff  gave  to  the  defendant  C  </.  Brandling  a 
DOtioe  to  quit,  which  expired  before  the  commencemeiit 
of  ihis  ejectmeiit,  but  he  and  the  other  defendants  con- 
tinue to  bold,  claiming  under  the  lease  of  1758  as  a  valid 
and  continning  lease. 
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Brot^ham  for  the  plaintiff.  First,  the  lease  is  void  at 
eoBunon  law  for  all  the  term  beyond  sixty  years ;  fear 
a  lease  for  years  most  have  a  certain  beginning  and 
esd,  Co.  Liu.  45  b.;  Bae.  Abt.  Ltase  (L) ;  C&m.  Dig.% 
Esttde  (G  10).  (This  point  was  conceded  on  the  part 
of  the  defendant)     That  being  so,   the  validity   of 


to.A^  umi  Of  a  repotUory/br  coaU  mUead  there^,  the  aforesaid  daily  nu|B« 
bar  of  waggons  or  coires  of  coals  from  the  coal-works  in  the  manor  of 
iUddleion,  unless  hindered  by  fire,  water,  or  other  unaToidable  accident, 
or  should  refuse  to  sell  the  stid  coals  when  so  brought  down  to  the  said 
veposiloiyy  or  to  some  other  place  near  thereto,  to  be  used  as  a  repository 
for  coals  instead  thereof,  or  should  refuse  or  neglect  to  lay  down,  or  cause 
to  be  laid  down,  at  the  said  repository,  or  at  such  other  place  near  thereto, 
to  be  used  as  a  repository  for  coals  instead  thereof  ten  waggons  for  Uie 
inhabitants  of  Leeds,  at  I6t.  per  waggon,  then,  and  in  every  such  case,  it 
should  be  lawful  for  the  owners  or  proprietors  of  the  several  lands  and 
grounds  in,  through,  or  of  er  which  any  waggon-way  or  ways  was  or  were 
Ifid  or  made  lor  leading  of  ooals  from  the  8ai4  coal-workss  and  for  each 
and  every  of  them,  to  enter  into  and  upon  the  several  lauds  and  grounds 
belonging  to  them  respectively,  which  should  be  used  for  (he  purpose  of 
•uoh  waggon-way  or  ways  as  aforesaid,  and  then,  also,  all  the  estate,  right* 
interests  and  privilege  of  him,  C.  J.  JBrandiin^,  his  heirs^  &c.  of  and  in 
the  same,  should,  in  that  case,  and  from  thenceforth,  cease,  determine, 
and  be  void.'* 

Sect.  19.  authorizes  justices  at  quarter  seiaions  to  fix  and  ascertain  the 
rates  and  prices  to  be  demanded  and  taken  for  leading  and  carrying  away 
coals  from  the  said  repository,  or  from  any  other  place  near  thereto,  to  be 
used  as  a  repository  for  coals  instead  thereof,  to  all  and  every  part  and 
pacts  of  the  sa]4  tow^  and  parish  of  Leetlt* 

the 
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1828.       the  lease,  for  any  term  beyond  sixty  years,  must  de-^ 
"        pend  upon  the  acts  of  parliament ;  it  is  B  mere  crea* 

Doi  dens*  i       <»  r^ 

BrwATSR  ture  of  the  legislature.  Now  the  first  act,  31  G.  2., 
BRAHDinro.  contams  a  proviso  that  m  case  the  owner  or  {Ht> 
prietor  of  the  collieries  shall  refuse  or  neglect  in  any 
one  year  to  bring,  or  cause  to  be  brought  to  the  re- 
pository or  coal-yard  aforesaid  (viz.,  Casson  Close)  die 
specified  quantity  of  coals,  or  refuse  to  sell  the  same  at 
the  stipulated  prices  to  the  inhabitants  of  LeedSj  it  shall 
be  lawful  for  the  owner  of  the  lands  used  for  the  pur* 
pose  of  the  waggon-way  to  re-enter,  and  then  the  estate^ 
right,  and  interest  of  C.  Brandling  in  the  same  shaU 
end  and  determine.  It  is  clear,  therefore,  that  if  the 
condition,  for  the  breach  of  which  the  lessors  by  the 
said  proviso  are  entitled  to  re-enter,  has  not  been  altered 
by  the  subsequent  acts,  the  lease  has  determined,  be- 
cause the  lessee  has  for  one  year  neglected  to  bringi  or 
cause  to  be  brought,  to  the  repository  at  Casson  Close  the 
specified  quantity  of  coals.  By  the  subsequent  acts  of 
the  19  G.  S.  c.  11.  and  33  G.  3.  c,  86.  the  condition  u 
altered  as  to  the  price;  the  lessee  is  authorized  ta 
receive  a  higher  price  for  his  coals,  and  each  of  those 
acts  contains  a  provision  that  tlie  right  and  interest  of 
the  said  owner  of  the  colh'eries,  &c.,  in  the  said  lease 
shall  not  cease  and  determine,  but  that  he  shall  continue 
to  have  the  same  interest  therein,  although  the  coals  an 
sold  at  the  increased  priccj  and  the  provisoes  for  re-entiy 
in  those  acts  respectively  are  adapted  to  the  alteration  of 
price.  But  those  acts  do  not  authorize  the  lessee  to 
deposit  the  coals  at  any  other  place  than  Casson  Close;  and, 
consequently,  the  depositing  them  at  any  other  would  be  a 
breach  of  the  condition  contained  in  the  original  act,  and 

would 
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would  operate  as  a  forfeiture  of  the  lease.    The  only  ques-        1 828. 
tion  is,  Whether  the  legislature  has  by  the  last  act,  48  G.  8.  " 

C.12.,    authorized   the  lessee  to   change  the  place  of      BywATi& 

ogtrinst 

deposit,  and  enlarged  in  that  respect  the  condition,  for  Bkanduxo. 
the  breach  of  which  the  lease  was  to  become  void. 
All  these  acts  having  been  passed  to  regulate  the  rights, 
first,  of  the  owners  of  the  land  over  which  the  waggon- 
ways  were  to  pass;  secondly,  of  the  inhabitants  of 
Leeds:  and,  thirdly,  of  Mr.  Brandlings  the  lessee  of 
the  waggon-ways,  they  ought  to  be  construed  as  one 
act,  and  the  last  act,  the  48  G.  8.,  must  be  read  as  if 
all  the  clauses  in  the  former  acts  were  repeated  in  it, 
and  it  ought  to  be  construed,  as  between  these  parties, 
in  the  same  manner  as  a  private  conveyance,  accord- 
ing to  the  intention  of  the  parties.  The  preamble 
recites  the  titles  of  the  three  former  acts,  and  that 
the  inhabitants  of  Leeds  were  satisfied  that  the  price 
allowed  to  be  demanded  was  not  an  adequate  price 
for  the  coals  brought  down  and  delivered  at  the  said 
repository  at  Casson  Closer  and  that  if,  on  account  of  the 
then  inadequate  price  of  the  coals,  Mr.  Brandling  should 
discontinue  and  give  up  the  said  waggon-way  or  re» 
posiUny^  it  would  be  a  cause  of  great  distress  to  the  in- 
habitants in  general,  and  that  Mr.  Brandling  could  not, 
without  the  authority  of  parliament,  sell  and  deliver  his 
said  coals  at  the  said  reposiiory  in  Leeds^  at  any  higher 
price  than  6\dn  a  corf."  Now  in  this  recital  Casson 
Close  is  again  mentioned  as  the  repository,  but.it  is  not 
mentioned  that  any  inconvenience  had  arisen  from  its 
being  the  repository,  or  that  there  was  any  intention  of 
changing  it.  The  only  inconvenience  to  be  remedied 
by  the  act,  as  far  as  it  can  be  collected  from  this  recital, 

was 
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X82S*       was  the  inadequate  price  paid  for  the  coais*    The  first 
■"       section  then  enacts,  ^  that  the  said  recited  act%  and  all 
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Btwatu      and  every  the  rates,  clauses,  powers,  agreements,  and 
BaAMouiro.    forfdtures,  therein  contained,  shall  be,  and  the  same  are 
hereby  declared  to  be  in  full  force  and  eBasct^  as  fully, 
largely,  and  amply  as  if  the  same  were  repeated  and 
re-enacted    in   the  body  of  this  present  aiOL**    The 
clauses  in  the  former  acts  which  rendered  the  leaae  void, 
if  the  lessee  did  not  deposit  the  coals  at  Casion  Clase, 
must  be  considered  as  incorporated  in  this  act.    The 
first  section,   therefore,  so  far  from  shewing  any  in- 
tention to  relieve  the  lessee   from  the  condition  of 
depositing  the  coals  at  Cassmi  Close  shews  the  contrary, 
because  it  incorporates  the  old  condition.     The  second 
section  then  authorizes  the  lessee  to  sell  and  dispose  of 
the  coals  deposited  upon  the  said  reporitory  at  Cattm 
Goscj  or  at  any  other  place  near  thereto,  to  be  used  u 
a  repository  for  coals  instead  thereof,  at  a  price  higher 
tlum  that  allowed  by  the  former  acts,  and  then  eoadi 
tliat  the  right  and  interest  of  the  lessee  in  the  leases 
shall  not  cease  and  determine,  but  shall  continue,  al- 
though the  coals  are  sold  at  the  increased  price.    This . 
clause  in  express  terms  relieves  the  lessee  from  thst 
part  of  the  condition  wliich  requires  him  to  sell  the 
coals  at  the  price  allowed   by  the  former   acts,  but 
it  does   not  relieve  him  from  the  other  part  of  die 
condition,  which  requires  the  coals  to  be  deposited  at 
Casson  Close.     The  condition,  therefore,  as  far  as  re* 
spects  the  place  of  deposit,  continues  in  force.     There 
has  been  a  breach  Iff  it,  and  the  lease  has  been  thereby 
forfeited.     Besides,  if,  as  between  these  parties,  this  act 
is  to  be  construed  as  a  private  conveyance^  the  clause  re- 

lieviog 


BiAlrsuiia* 
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liering  the.  lessee  from  a  condition,  being  introduced  for       1828. 
bis  hexkeRty  ought  to  be  construed  most  strongly  against  . 

Jjos  dan* 
him*  Btwats» 


»  The  Solicitor  General  for  the  defendant.  Although 
the. act  of  the  48  6.3.  might  have  been  expressed  in 
much  deafer  terms  than  it  has  been,  still  tliere  is  suffi- 
cient to  lead  to  the  conclusion  tliat  it  was  the  intention 
of  the  legislature  that  the  leases  which  had  been  made 
under  the  first  act,  should  not  be  avoided  by  breach  of 
the  condition  contained  in  that  act,  but  that  a  new 
condition  should  be  substituted  in  the  place  of  the 
former.  It  must  be  conceded^  that  the  lessee  having 
n^lected  to  deposit  his  coals  at  Casson  Close  for  one 
year,  has  committed  a  breach  of  the  condition  con- 
tained in  the  first  act,  and  that  if  that  condition  has  not 
been  altered  by  the  subsequent  acts,  the  lease  has 
thereby  become  forfeited.  The  acts  of  the  19  G.  S.  and 
SS  6.  S.  have  altered  the  condition  contained  in  the  first 
act  as  far  as  respects  the  price  allowed  to  be  taken  for 
the  coals.  They  have  even  altered  the  condition  par- 
tially in  respect  of  the  place  of  deposit,  for  the  lessee  is 
authorized  to  deliver  a  specified  quantity  at  a  place  be- 
tween the  mines  and  the  repository  at  Casson  Close.  It 
is  not  disputed  that  this  was  a  valid  and  subsisting  lease 
at  the  time  of  the  passing  of  the  act  of  the  43  G.  3.,  and  the 
question  is.  Whether  that  act  has  not  relieved  the  lessee 
from  that  part  of  the  condition  which  required  him  to 
deliver  his  coals  at  Casson  Close.  It  is  entitled  an  act 
for  amending  and  enlarging  the  powers  of  the  several 
former  acts,  and  it  recites  those  acts,  and  also,  among 
other  things,  that  if  on  account  of  the  then  inadequate 
price  of  the  sai4  coals,  C.  Brandling  should  discontinue 
Vol.  VII.  U  u  or 
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iA28f      er  give  up  the  waggon-way  or  repositoryt  i%  werid 

-  materially  injure  the  manu&cturers  of  Leeds^  and  be  a 

J^TWATSR     cause  of  great  distress  to  the  inhabitants  m  generaL 


Bi4iTiMiF^  If  the  construction  contended  for  on  the  other  &de 
were  to  prevail  it  will  be  in  the  power  of  tbe  owobrs 
of  the  lands  over  which  the  waggon-way  pasyes*  to 
make  it  impossible  for  the  owner  of  the  ccdlieriea  to 
carry  his  coals  to  Le^bf  and  the  inhabitanta  of  that 
town  will  be  subjected  to  the  inconv^icDce  which  it 
was  the  intention  of  the  legislature  to  prevent.  Such  a 
construction  of  the  act  would  therefore  contravene  the 
manifest  and  declared  intention  of  the  legialatiue.  Bot 
then  the  first  enactment  of  the  45  6. 3.  is  deciaive  of  the 
question ;  it  is,  **  that  the  said  recited  acts,  and  all  and 
every  the  clauses,  icc^  &c.  therein  contained  sbaU  be  in 
fidl  force  and  effect,  as  fully,  lar^ly^  and  amply  aa  if 
^e  same  were  repeated  and  re-enacted  in  tbe^  body  of 
tbia  present  act."  The  act^  therefore^  of  the  45  GL  Sw  is 
to  be  interpreted  as  if  it  had  originally  conferred  on  the 
owner  of  the  lands  over  which  the  coals  were  to  be 
carried,  the  power  of  granting  leases,  and.  as  if  in  one 
clause  it  had  required  that  the  leases  should  be  subject 
to  a  condition  that  the  lessee  should  deliver  the  coals  al 
Cassan  Close^  and  in  another  clause,  that  it  should  be 
subject  to  a  condition  that  he  should  deliver  the  ooals 
at  Cassan  Closer  or  same  other  place  near  thereto.  Then, 
in  order  to  ascertain  the  meaning  of  the  I^islature,  it 
would  be  necessary  to  consider  together  not  only  the 
two  clauses,  the  one  containing  the  restrained  conditaipBt 
,,tbe  other  the  enlai^^  condition,  but  the  whole  of 
the  act,  and  it  ought  to  be  construed,  so  aa  to  eflbct.tbe 
principal  object  of  the  legialature>  which  was  to  aecwe 
(p  the  inhabitants  of  Z^^^ds  a  regular  simply  of  ooal%  and 

with 
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HHtfi  that  view  it  would  be  necessary  to  give  efleet  to  the       182ft. 

larger  condition,  and  to  consider  that  as  virtiiaUy  incor* 

)x>rated  in  the  lease.     If  the  words  '*  anj  other  place      BrwAvta 

near  thereto,"  which  are  in  the  enacting  clauses  of  the    BiAirmsi; 

statute,  had  been  in  the  preamble  also,  the  construction 

of  the  act  would  not  have  admitted  of  any  doubt,  but 

those  words  in  the  enacting  clauses  cannot  be  rejected 

because  they  do  not  occur  in  the  preamble,  for  it  is  a 

general  rule  in  the  construction  of  acts  of  parliament, 

that  particular  words  in  a  preamble  shall  not  restrain  or 

Goniroul  larger  words  in  the  enacting  clauses.     Caison 

IChse  is  mendoned  in  the  subsequent  clauses  of  the  act 

twenty  times,  and  wherever  it  occurs,  it  is  always  tcA* 

lowed  by  the  words  *^  or  other  place  near  thereto."   The 

^th  section  enacts,  *^  that  if  Mr.  A,  or  other  owner 

of  the  coals  shall  refuse  or  neglect  to  bring,  or  cause  to 

be  brought  to  Cassan  Chse^  or  some  other  place  near 

■ 

thereto,  to  be  used  as  a  repository  for  coals  instead 
fliereof,  the  quantity  of  coals  specified,  (and  after  men- 
tiohing  other  acts,)  then  and  in  every  such  case  it  shall 
be  lawful  for  the  proprietors  of  the  lands  through  which 
the  waggon^way  is  made,  to  enter."  By  that  clause  the 
l^slature  have  substituted  a  new  condition  in  lieu  of  the 
old  one,  and  this  new  condition  must  be  considered  as 
incorporated  in  the  lease.  The  4S  6.  d.  contains  a  clause 
by  which  the  magistrates  are  authorized  to  fix  the  rate 
6f  carrying  coals  not  ortly  from  Casson  Close^  but  fitnn 
6ther  places  near  to  the  said  repository.  That  shews 
clearly  that  it  was  the  intention  of  the  legislature  to  make 
a  provision  perfectly  collateral  to  the  interest  of  the  lessor 
tod  lessee,  namely,  for  the  interest  of  third  persons. 
The  argument  on  the  other  side  is  founded  on  the  sup- 
porition  that  CaisM  Close  was  named  in  the  firM  act  of 

U  u  i  parlia* 
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1828*       parliament  as  a  repository  for  coals  for  the  benefit* of  the 
■  lessors,  but  in  fact  it  was  so  named  for  the  benefit  of 

Dos  dem. 

BzwATu      the  inhabitants  of  Leeds.     It  is  wholly  immaterial  to 
BftAxouHo.    the  lessors  whether  the  place  of  repository  were  Casson 
Close  or  any  other  place  near  to  it     If  the  alteratioa 
of  the  place  of  repository  had  been  prejudicial  to  the 
lessors,  that  would  have  been  stated  in  the  case.     It 
was  the  manifest  intention  of  the  legislature,  the  state 
of  the  circumstances  being  the  same,  that  there  should 
be  a  right  of  way  in  order  that  there  might  be  a  supply 
of  coals  for  the  inhabitants  of  Leeds^  and  such  a  con- 
struction ought  to  be  put  upon  the  statute  as  will 
effectuate  that  intention. 

.  Lord  Tenter  DEN  C.J.  The  question  in  this  case 
d^ends.  entirely  on  the  construction  of  a  particular  act 
of  parliament  In  construing  acts  of  parliament  we  are 
to  look  not  only  at  the  language  of  the  preamble,  or  of 
any  particular  clause,  but  at  the  language  of  the  whole 
act  And  if  we  find  in  the  preamble,  or  in  any  parti- 
cular clause,  an  expression  not  so  large  and  extensive  in 
its  import  as  those  used  in  other  parts  of  the  act,  and 
upon  a  view  of  the  whole  act  we  can  collect,  from  the 
more  large  and  extensive  expressions  used  in  other 
parts,  the  real  intention  of  the  legislature,  it  is  our 
duty  to  give  effect  to  the  larger  expressions,  notwith- 
standing the  phrases  of  less  extensive  import  in  the 
preamble,  or  in  any  particular  clause.  The  lease  in 
question  is  entirely  the  creature  of  the  acts  of  parlia- 
ment. At  the  time  of  passing  the  first  act  the  legislature 
had  before  them  (as  appears  by  the  preamble),  first,  the 
inhabitants  of  Leeds,  who  were  anxious  to  obtain  a 
supply  of  coals  at  a  moderate  price ;   secondly,   Mr. 

Brand-- 
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Brandlings  the  owner  of  certain  coal  mines,  who  was  1828* 
willing  to  supply  them  with  a  quantity  of  coals  at  that  _  ~ 
price,  but  who  could  not  afford  to  supply  them  at  that      Btwaw*  - 

agabui 

price  unless  he  could  have  a  particular  line  of  road  by  BmAjmuwi. 
which  he  might  carry  the  coals  to  the  town  of  Leeds  ^ 
and,  thirdly,  the  owners  of  certain  lands  lying  between 
the  mines  and  the  town  of  Leeds.  The  owners  of  those 
lands  (before  they  came  before  the  legislature)  had 
made  certain  agreements  to  grant  to  Mr.  Brandling 
leases  either  of  those  lands  over  which  his  coals  were 
to  be  conveyed,  or  of  a  right  of  way  over  those  lands, 
for  a  term  of  sixty  years,  and  for  such  further  term  as 
the  mines  might  be  worked  for  the  supply  of  the  town 
of  Leeds.  The  legislature  having  all  these  parties  before 
them,  passed  an  act  to  carry  their  agreements  into 
effect  That  act,  after  reciting  what  was  intended, 
enacts,  in  the  first  place,  that  Mr.  Brandling  may 
convey  his  coals  over  the  lands  and  grounds  of  the 
persons  who  had  agreed  with  him  for  that  purpose. 
The  legislature,  therefore,  gave  him  authority  to  do 
this  (independently  of  any  liberty  granted  to  him  by 
any  lease)  upon  condition  that  he  should  convey  a  fixed 
quantity  every  year,  and  should  sell  them  at  a  specified 
price.  The  clause  under  which  the  lease  was  granted 
authorizes  the  owners  of  the  land  by  indentures  under 
their  respective  hands  and  seals,  to  grant,  lease,  or 
demise  such  of  the  several  lands,  wastes,*  and  other 
grounds  so  belonging  to  them  respectively,  or  the  liberty 
and  privileges  of  making,  laying,  placing,  and  continuing 
such  waggon-way,  in,  upon,  and  over  the  same  re-, 
spectively,  unto  him.  Brandlings  his  executors,  &c,  for 
the  said  term  of  sixty  years,  commencing  as  aforesaid,- 
and  by  another  clause  it  is  enacted,  that  the  leases  shall 

Uu  S  be 
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be  as  valid  and  effectual  as  if  the  persons  making  the 
same  were  respectively  seised  in  fee  simple.  There  is  a 
provisp  that  in  case  Brandling  shall  refuse  or  neglect  io 
brir^g  to  the  repository  or  coaUyard  aforesaid^  the  quantity 
of  coals  required  by  the  act,  and  shall  refuse  to  sell  the 
same  at  the  specified  price,  the  owners  and  proprietors 
of  the  lands  over  which  the  way  is  made^  may  re-eoteri 
and  tliat  the  lessee's  interest  shall  cease,  determine,  and 
be  void.  $o  that  if  the  leases  had  contained  uq  clause 
of  re-entry  or  cesser  of  the  terms,  the  owners  of  the 
lands  (if  Mr.  Brandling  had  not  conveyed  the  proper 
quiintity  of  coals,  or  l^id  them  at  the  proper  place^) 
^ould  fa^ve  had  a  right  by  authority  of  the  act  of  par^ 
liaroent,  independently  of  any  provision  in  the  lease,  ta 
put  an  end  to  the  leases,  and  resume  their  rights^  It 
was  afterwards  found  that  the  quantity  of  coals  supplied 
was -not  equal  to  that  which  the  inhabitants  of  Ijeedt 
quired,  and  that  the  price  allowed  by  the  former  ac^ 
was  not  an  adequate  remuneration  to  Mr.  Brandlings 
and  it  being,  therefore,  apprehended,  that  if  he  (as  he 
might  lawfully  do,)  discontinued  to  convey  his  coals  to 
Leedsy  it  would  be  a  great  inconvenience  to  the  in- 
habitants, the  act  of  the  19  G,  3.  was  passed ;  that  act 
requires  him  to  convey  a  larger  quantity  of  coals  than 
he  was  bound  to  do  by  the  first  act,  and  authorizes  him 
to  receive  for  them,  when  brought  to  Casson  ClosCf  ft 
higher  price.  It  also  enables  him  to  dispose  of  1000 
dozens  of  corves  of  coals  (a  portion  of  the  entire  quantity 
required  to  be  conveyed,)  at  a  place  short  of  the  re* 
pository  at  Casson  Close;  and  it  contains  a  new  power  of 
re-entry  adapted  to  the  alteration  made  as  to  the  quantity 
and  price,  and  enacts  that  the  right  and  interest  of  Brands 
ling  in  the  leases,  shall  not  cease  and  determine,  but  that 

he 
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be  shall  continue  to  have  the  same  interest,  although  the       I8S& 

coals  are  sold  at  the  higher  prices.    The  ^8  Gf.  S.  ooA<^       — — - 

mjow  ana* 
tains  a  similar  clause,  adapted  to  the  altieration  of  price      BrwATiRi 

allowed  by  that  act.     Then  the  preamble  to  the  43  6. 8«, 

after  reciting  the  several  former  acts,  and  that  the  in« 

habitants  of  Leeds  were  willing  to  pay  a  higher  price  fbt 

the  coals,  enacts,  **  that  the  said  recited  acts,  and  all  and 

ev^ery  the  rates,  clauses,  powers,  agreements,  forfeitures, 

&c  &C.,  matters  and  things  therein  contained,  riiall  be^ 

and  the  same  are  hereby  declared  to  be,  in  full  force  and 

effect  from  and  after  the  passing  of  this  act,  during  the 

continuance  of  the  time  or  term  granted  by  the  said 

recited  acts  for  the  purpose  of  carrying  the  said  recited 

acts,  and  this  present  act,  into  execution,  as  fully, 

largely,  and  amply  as  if  the  same  were  repeated  and  re* 

enacted  in  the  body  of  this  present  act.**    The  clause 

contained  in   the  former  acts,  by  which  the  lessor  is 

authorized  to  re-enter,  unless  the  coals  were  delivered 

at  Cassott  Ctose^  would  have  remained  in  full  force,  if 

there  had  been  nothing  in  this  act  to  the  contrary ;  but 

by  the  second  section  it  is  enacted  ^*  that  BrantUing 

may  sell  and   dispose   of   the   coals   which    may  be 

deposited  at  Casson  Close^   or  at  any  other  place  near 

ikeretOf  "aohich  may  be  used  as  a  repository  for  coals  instead 

thereof^  to  the  inhabitants  of  Leeds  at  the  price  of  I6s. 

per  waggon-load,  any  thing  in  the  said  recited  acts,  or 

in  any  of  them,  or  in  any  of  die  leases  or  agreements 

granted  in  pursuance  thereof,  to  the  contrary  notwith* 

standing;  «id  that  the  right  and  interest  of  Brandlings 

his  heirs,  &c.,  in  the  said  leases  or  agreements  shall  not 

cease  aiid  determine,  but  that  he  and  they  shall  continue 

to  have  the  same  interest  thereni,  although  the  said  coi^ 

are  sdd  at  the  sind  sum  or  price  of  IBs.  a  waggoti-load 

U  u  4  as 
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1828.       as  qfaresdtdJ*    This  clause  appears  to  faave  be«  trao*- 
•""■^       scribed  by  tlie  person  who  drew  the  act  from  the  former 

DoEdem. 

BrwArmK     acts,  but  he  did  not  attend  to  the.  alteration  introduced 
JBaansuno.    by  the  act  43  G.  3.     The  words  **  as  aforesaid,"  how- 
ever,  shew,  that  the  new  repository  was  to  be  in  the 
place '  of  Cassan  Close ;  for  the  said  coals  which  .  Mr. 
Brandling  is  allowed  to  sell  at  165.  a  waggon,  are  coals 
deposited  at  Casson  Close^  or  some  other  place  near  thereto^ 
to  be  used  as  a  repository  instead  thereqf.    Casson  Close 
b  mentioned  frequently  in  other  parts  of  the  act  as  a 
repository,  and  wherever  it  is  so  mentioned  it  is  in- 
variably followed  by  the  words  **  or  ary  other  flace  netar 
thereto  to  be  used  as  a  repository  for  coals  instead  thereof^ 
In  the  dause  of  re-entry  in  thb  latter  act,  the  new  place  of 
dei)osit  b  carefully  introduced  throughout.    It  is  dear, 
therefore^  that,  under  the  act  of  parliament,  there  could 
be  no  re-entry  on  the  ground  that  the  coals  were  de- 
posited '  at  the  new  place  of  deposit  substituted  fiir 
Casson  Close  /  '  and  if  that  be  so,   can  the  lessor  be 
allowed  to  re-enter  for  breach  of  the  covenant  contained 
in  the  lease  ?    The  lease  is  the  creature  of  the  legislature^ 
and  under  its  controul.     The  clause  of  re-entry  con- 
tained in  it,  was  unnecessary,  for  the  legislature  had  in 
the  first  instance  provided  for  re-entry  in  the  very  event 
in  which  it  is  provided  for  by  the  lease,  and  they  have 
continued  to  provide  for  it,  with  the  necessary  variations, 
from  that  time.     A  clause  of  re-entry  was  properly 
introduced  into  the  intermediate  acts,   by  which  the 
owner  of  the  mines  was  allowed  to  raise  the  price  of 
his  coals,  and  such  a  clause  was  necessary,  in  this  actf 
not  merdy  by  reason  of  the  alteration  of  price,  but, 
also,  of  the  alteration  of  place  at  which  the  coals  were  to 
be  deposited.    Takipg  the  whole  of  these  acts  of  par* 

liament 


IK  THE  8th  &  9th  Ysars  OF  GEORGE  IV.  665 

liament  together,  it  seems  to  mo^erfectly  clear  that  the        1828. 
legislature  did  intend  by  the  last  act  to  control,  not      J    7" 

Dob  dem* 

merely  the  clause  of  forfeiture  which  had  occurred  in  Bywam* 
the  former  acts,  but  the  clause  of  forfeiture  contained  in  Beavduxq. 
the  lease ;  otherwise  this  absurdity  would  follow,  that  a 
proviso  for  re-entry  contained  in  a  lease  granted  in  pur-, 
suanoe  of  an  act  of  parliament,  corresponding  with  the 
proviso  for  re-entry  contained  in  that  act  of  parliament, 
would  be  efficient  after  the  act  of  parliament  had  ceased 
to  be  in  force.  It  appears  to  me  impossible  to  put  on 
this  act  a  construction  which  will  produce  such  a  con- 
sequence. I  am,  therefore,  of  opinion  that  this  lease 
has  not  been  forfeited,  and  that  judgment  must  be 
entered  O^r  the  defendant 

/IIatley  J.     I  have  entertained  in  this  case  very  con- 
siderable doubts  during  the  course  of  the  argument,  and 
those  doubts  were  not  removed   until  a  late  period. 
It  is  incumbent  on  persons  who  obtain  acts  of  parlia- 
ment of  this  description,  to  express  the  object  they  have 
in  view  in  plain  and  distinct  terms.     The  recital  in  the 
43  G.  3.  imports  that  the  only  inconvenience  to  be  re- 
medied by  that  act  was  the  inadequate  price   then 
allowed  to  the  owner  of  the  collieries  for  his  coals.     If 
it  had  been  the  object  of  the  legislature  to  allow  him  in 
future  to  deposit  the  coals  at  any  other  place  than  Cas^ 
son  Close,  I  should  have  expected  that  intention  to  have 
been  disclosed  either  in  the  preamble  or  in  some  enact- 
ing clause,  and  in  terms  much  more  distinct  than  it  is 
specified  in  the  second  section.    I  should  have  expected 
an  enactment  that  the  lessee's  interest  in  the  lease 
should  continue,  not  merely,  although  the  coals  were 
sold  at  the.  higher  price,  but  although  the  coals  should 

be 
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MSSl       be  dqx>8ited  at  Casson  Chsej  or  at  some  place  near 
thereto.    I  should  also  have  expected  some  other  re- 
BrwATER      striction  on  the  lessee,  as  to  the  place  to  be  subatitQted^ 
BiuirDuyo;     than  its  contiguity  to  Casson  Close.    For  though  the 
substitttted  repository  may  be  near  to  Casson  Clostf  the 
dtenition  may  subject  the  inhabitants  of  Leeds  to  great 
inconvenience.     It  seems  to  me,  when  once  this  daoae 
had  passed^  the  inhabitants  of  Leeds  could  have  been 
protected  only  by  the  provbo  in  the  lease^  giving  to  llie 
landlord  the  power  of  continuing  Casson  Cbse  as  dii 
rep<^ttory,  not  for  the  sake  of  his  own  interest,  (for  tnk 
him  it  would  be  quite  immaterial,)  but  for  the  sake  of 
protecting  the  interests  of  the  inhabitants  of  Leed$.    And 
if  the  proviso  in  the  lease  had  been  unconnected  iritU 
the  first  act  of  parliament;  if  it  had  not  been  a  mere 
creature  of  that  act,  and  liable  therefore  to  be  varied  bj 
subsequent  acts,  I  should  have  been  of  opinion  that  die 
representatives  of  the  lessor  would  have  had  a  right  to 
insbt  that  the  lessee  had  no  power  of  his  own  authority, 
without  the  consent  of  the  lessor,  to  vary  the  proviso, 
and  therefore  that  it  could  not  be  varied  by  a  clause  in 
a  private  act  of  parliament  except  by  veiy  plain  un- 
ambiguous language,  and   that  the  language  used  in 
this  act  was  not  sufficient  for  that  purpose..    Bnt  the 
short  ground  upon  which  my  opinion  has  been  altered 
in  this  case  is  this :  This  lease  has  been  made  in  pur- 
suance of  the  act  of  parliament,  and  contains  a  proviso 
for  re-entry,  framed  in  the  very  language  of  the  act  of 
pariiament.     So  long  as  that  act  continued  to  be  the 
only  act  in  force,  the  proviso  in  the  lease  could  have 
no  operation  whatever,  for  the  lessor  would  have  had^ 
tinder  the  first  act  of  pariiament  exactly  the  same  power 
of  re-entry  as  he  would  have  by  the  proviso  in  the  lease. 

The 
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The  pro?i$o  in  this  lease,  which  is  made  under  the  18S8* 

powers  of  the  act  of  parliament,  is  not  a  distinct  and  bun  ^^   , 

dq)endent  proviso,  but  d^endent  upon  and  oo-extensiv^  Btwati» 


with  the  proviso  in  that  act  of  pariiamenl;  and  liable    BAAvoLuifk 

virtually  to  be  repealed  or  controlled  by  any  subsequent 

aa  of  parliament.    Now  the  19  G.  S.  varies  the  quantity 

of  coals  required  to  be  delivered.    It  does  not  leave  the 

proviso  contained  in  the  31  G.2.  in  force  as  to  the 

quantity  which  had  been  required  to  be  delivered  by 

that  act,  but  it  contains  one  entire  proviso  applicable  to 

the  whole  -quantity  to  be  delivered  in  future,  and  then 

when  an  additional  alteration  U  made  by  the  dS  G.  S. 

there  is  an  enactment  not  framed  in  the  usual  language  of 

m  proviso,  but  corresponding  in  every  particular  with  the 

terms  of  the  proviso  contained  in  the  act  of  the  81  G.  2. 

It  gives  to  the  lessor  a  right  of  re^ntjry,  not  merely  if 

the  lessee  n^lects  to  deliver  the  additional  quantity  re*- 

quired  by  that  act,  but  if  he  neglects  to  deliver  the  entire 

quantiqr  of  coals  required  to  be  delivered.    Then  the 

43  G.  3.  contains  an  additional  proviso,  and  the  question 

is^  Whether  that  proviso  has  not,  to  all  intents  and 

purposes,  obliterated  the  proviso  in  the  31  G*8^     That 

proviso  is,  **  that  it  shall  be  lawful  to  Mr.  Brandlingf  or 

a^y  owner  of  the  coal-works,  to  sell  and  dispose  of  his 

coals  which  shall  be  deposited  in  the  said  repository 

et  Cofson  Close  aforesaid,  or  at  imy  other  place  near 

thereto,  to  be  used  as  a  repository  for  coals  instead 

thereof."    I  have  looked  through  the  different  provU 

lions  in  the  act  of  the  43  G.  3.,  and  it  seems  to  lae^  that 

it  was  in  the  contemplation  of  the  legislature  to  hav^ 

pne  repotttory  only,  so  that  if  Qa$son  Qlo^e  was  %q  be 

the  repository,  it  was  to  be  considered  m  mch  wl;. 

moeAy  ibr  20,000  dosens  of  conres,  but  Unt  tb#  ^»0Q0 

which 
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1828.        which  were  required  to  be  deposited  trader  the  last  act; 

^  7"  and  if,  on  the  other  hand,  there  was  to  be  a  new  rcpo- 
BrwATBK      sitory,  it  was  to  be  a  new  repository  for  the  whole 

BtLAMDuw.  quanti^.  Then  there  is  a  proviso  applicable  to  the 
whole  quantity.  By  that  proviso  the  lessor  nu^  re- 
enter only  **  in  case  the  quantity  has  not  been  ddivered 
at  Casson  Closer  or  at  some  other  place  near  thereto^ 
to  be  used  as  a  repository  instead  thereof,'*  I  am  there- 
fore inclined  to  think  that  there  ought  to  be  judgment 
of  nonsuit.  •  If  our  opinion  is  wrong,  the  plaintiff  may 
bring  another  action,  and  put  the  facts  upon  the  record, 
and  submit  the  case  to  the  decision  of  a  court  of  error. 

HoLROTD  J.  I  am  of  the  same  opinion.  I  thmk 
that  it 'Was  intended  by  the  second  section  of  the 
43  6. 3.  that  if  in  a  particular  event  there  was  to  -be 
a  substitution  of  another  place,  instead  of  Casson  dostf 
near  thereto,  it  should  be  for  the  whole  quanti^  of 
coals  to  be  delivered;  and  that,  notwithstanding  the 
proviso  for  re-entry  in  the  lease,  this  section  does  allow 
a  substitution,  though  by  the  provisions  for  re-entry  in 
the  former  acts  of  parliament,  and  in  the  lease,  such  a 
substitution  would  have  been  a  forfeiture  of  the  lease. 
This  section  permits  such  a  substitution,  any  thing  io 
the  Jbrmer  acts  or  in  ihe  lease  to  the  contrary  notwith- 
standing ;  and  enacts,  '^  that  the  right  and  interest  of 
the  lessee  in  the  lease  shall  not  determine,  but  that  he 
shall  continue  to  have  the  same  interest  therein,  although 
the  coals  are  sold  at  the  price  of  165.  a  waggon-load  as 
aforesaid/'  The  words  **  as  aforesaid "  shew  that  fint 
latter  part  of  the  section  applies  to  coals  deposited  *'  at 
Casson  Closer  or  any  other  place  near  thereto''  subsli* 
tuted  as  a  repository  instead  of  Casson  Closi.  -  It  seems,* 

there- 
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thereforei  to  allow  of  a  substitution  of  a  higher  price  1828. 
for  a  smaller  one,  in  consequence  of  an  additional  *—— - 
quantity  of  coals  being  required,  and  likewise,  a  sub-      Btwatir 

tiwtrinft 

8titution  of  one  place  for  another,  supposing  the  place    Braxdunq. 
substituted  to  be  allowed  by  this  clause  of  the  act.     I 
therefore  think  that  the  defendant  is  entitled  to  the 
judgment  of  the  Court 

LiTTLEDALE  J.  I  have  not  been  present  during  the 
whole  of  the  argument,  but  I  was  present  at  the  former 
one  (a),  and  having  heard  the  opinion  of  my  Lord  and 
learned  Brothers,  I  shall  only  say  that  I  entirely  concur 
with  them  that  tlie  judgment  ought  to  be  givan  for  the 
defendant. 

Judgment  for  the  defendant. 

(a)  The  case  was  previously  argued  before  three  of  the  Judges  of  this 
Comt  during  tbeir  sittiogt  in  banc  after  3iichatlmat  term. 


The  King  against  Gourlay. 


THE  prisoner  was  committed  to  the  house  of  correc-  A  commitment 
of  an  insane 

tion.for  the  county  oi  Middlesex,  by  the  following  person  under 
warrant,    signed    by    a    magistrate    of  Middlesex :  -—  q.  s,  c.  94. 
**  Whereas  Robert  Gourlay  YiBih  been  discovered  and  ^'mitmentin 
apprehended  under   circumstances  that  denote  a  de-  S^^f^i,!^ 
rangement  of  mind,  and  a  purpose  of  committing  a  JjJIJJiji^^^*^" 
crime  (that  is  to  say)  an  assault  and  breach  of  the  peace,  "^  strictness; 

y^  J*  r       -y  ^^^  therefore, 

a  warrant,  stat- 
ing that  A^  S.  had  been  discorered  and 'apprehended  under  circumstances  that  denoted  a 
derangement  of  mind,  and  a  purpose  of  committing  soma  crime,  for  whiqliy  if  committed, 
he  would  be  liable  to  be  indicted,  to  wit,  an  assault,  and  that  the  said  J,  B„  being  brought 
before  the  justice,  he  committed  him,  was  held  to  be  sufficient,  although  it  did  not  state  the 
name  of  the  person  whom  the  prisoner  intended  to  asaaulty  and  it  did  not  appear  that  the 
committing  magistrate  rcc«i?ed  any  e?ideiice  on  oath. 

for 
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TbeKm 

GOOUAT. 


1SS8.  for  wbich,  if  eomntittod^  lie  wdtitd  be  IkMe  fb  hthh 
dieted;  and  the  said  Bobert  GowrUnf  being  brofoglil 
before  me^  one  of  die  justices  of  tbe  peace  far  the  aM 
Goontyy  and  it  appearing  to  me  that  I  ought  to  iane  a 
warrant  for  committing  him  aa  a  dangerous  pelMf 
suspected  to  be  insane^  these  are  therefore  ta  cMiolaDd 
you  and  each  of  you  to  receive  into  your  costddy  the 
body  of  the  said  Babert  GourUnf^  herewith  sent,  as  a 
dangerous  person,  suspected  to  be  insane,  and  him  safely 
to  keep  in  your  custody,  untit  he  shall  be  bailed  as  fi- 
fected  by  the  statute  in  that  case  made  and  provided^ 
or  until  he  shall  be  dischaif[ed  by  due  coora^  of  bar; 
and  for  so  doing  this  shatt  be  your  sufficient  warrant* 
The  prisoner  being  now  brought  into  Court  by  Tirtiie 
of  a  habeas  corpus, 

Campbell  moved  diat  he  might  be  discharged  out  of 
custody,  because  the  warrant  did  not  disclose^  with  sof* 
ficient  certainty,  the  cause  of  commitment.  He  cited 
Dr.  Groenvelfs  case  (a),  to  shew  that  the  cause  of  com- 
mitment ought  to  be  certain ;  to  the  end  that  the  party 
may  know  for  what  he  suffers,  and  how  he  may  regain  bis 
liberty ;  and  he  contended  that  this  was  in  the  nature  of  a 
commitment  in  execndon,  for  the  party  might  be  confbed 
for  an  indefinite  time.  A  commitment  in  execution  bj  a 
magistrate,  must  state  that  the  party  has  been  convicted. 
Merely  setting  forth  that  he  was  charged  on  oath  with  die 
offence  is  insufficient.  Rex  v.  Cooper  (&)•  So  a  commit- 
ment in  execution  of  a  rogue  and  vagabond  under  die 
statute  28  G.  S.  c.  38.  should  state  that  the  defendant 
was  apprehended  with  the  implements  of  housebreidking 

(a)  1  Ld.  Raym.  815.  {fi)  CT.R.  509. 

upon 
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The  KfM 


nfkm  him  at  the  time  of  at)prdieii8toii»  Bex  ▼•  Bmim  (ft>  IMS. 
Tbb  eoDunitment  does  not  shew  that  the  magistmte 
heard  any  evidence  on  oath,  nor  does  it  disclose  the 
name  of  the  partj  whom  the  prisoner  intended  to  assault. 
It  m&reiy  follows  the  words  of  the  act  of  parliament ; 
bat  that  is  not  sufficient.  By  the  bankrupt  acts  the 
commissioners  may  commit  the  bankrupt  or  other  peiw 
aons  examined  before  them,  for  not  answering  lawful 
questions  to  their  satisfaction.  But  all  the  examinatiomr 
CQPnected  with  the  cause  of  commitment,  must  be  stated 
ia  the  warrant  of  commitment^  so  as  to  present  on  the 
&oe  of  the  return  authentically  and  immediately  ta  the 
<^nsideration  of  the  Court  the  propriety  of  the  detention* 

<  Lord  Tenteuden  C.  J.  The  statute  S9  &  40  6.  S. 
^94.  5.S.  under  which  this  commitment  took  place, 
enacts  as  follows :  —  ^^  And  for  the  better  prevention  of 
crimes  being  committed  by  persons  insane  if  any  person 
shall '  be  discovered  and  apprehended  under  circnm«> 
stances  that  denote  a  derangement  of  mind,  and  a  par* 
pose  of  committmg  some  crim^  for  which^  if  committed,^ 
he  would  be  liable  to  be  indicted;  and  any  justice  before 
whom  such  person  may  be  brought,  shall  think  fit  to 
issue  a  warrant  for  committing  such  person  as  a  dan« 
gerotts  person,  suspected  to  be  insane ;  sudi  cause  oS 
eommitment  being  plainly  expressed  in  the  warrant,  the 
person  so  committed  shall  not  be  buled^  except  by  two 
justices,  one  whereof  shall  be  the  justice  who  issued  sudi 
warrant,  or  by  the  quarter  sessions,  or  by  one  of  die 
judges  or  lord  chancellor,  lord  keeper  or  commissioners 
of  die  great  seaL"    The  commitment  authorized  by  thisi 

(a)  8  r.  M.  26. 

ad 
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3828.       act  of  parliament  is:  very  peculiar.    It  is  not  a  oommit- 

^^^  ment  for  safe-custody,  in  order  that  the  party  may  after- 

againu       wards  be  brought  to  trial.     Nor  is  it  a  commitment  io 

GOUELAT* 

execution ;  but  it  is  a  commitment  for  safe  custody,  in 
order  to  secure  the  party  and  prevent  mischief  to  his 
Majesty's  subjects.  That  being  the  object,  I  ■  thuok  the 
warrant  ought  not  to  receive  the  same  strict  construction 
as  a  warrant  in  execution.  It  bas*  been  contended,  that 
the  warrant  ought  to  have  stated  the  name  of  the  person 
whom  the  prisoner  shewed  a  purpose  of  assauTting.  In 
many  cases  that  might  be  impossible;  as  for  instance  in 
the  case  of  a  man  in  a  high  state  of  excitement,  running 
through  a  street  with  a  knife  or  a  sword  in  his.hand^ 
intending  to  murder  any  person  he  may  meet  wTth;  or 
with  a  fire*brand  in  his  hand,  intending  to  set  fire  to 
any  house.  I^  therefore,  we  required  the  same  certainty 
in  this  as  in  other  cases,  we  might  render  the  provisions 
of  the  act  of  parliament  nugatory.  Then  it  is  said,  that 
there  was  no  evidence  on  oath  before  the  magistrate. 
But  the  magistrate  states  as  a  positive  fact,  that  the 
party  was  discovered  and  apprehended  under  circum- 
stances which  bring  him  within  the  operation  of  the  act 
of  piarliament  I  think  that  is  sufficient  It  is  to  be 
observed,  too,  that  this  statute  requires  a  greater  d^iee 
of  caution  to  be  used  in  taking  bail  than  is  required  in 
ordinary  cases ;  for  it  must  be  taken  by  two  justices  (one 
of  them  being  the  committing  justice),  or  the  quarter 
sessions,  or  a  judge.  This  shews  an  anxiety  on  the 
part  of  the  legislature  that  a  party  who  has  been  once 
detained  under  this  statute  should  not  be  permitted  im- 
properly to  go  at .  large.  Upon  the  whole,  I  thiQk  that 
the  warrant  not  being  a  warrant  of  commitment  in  exe- 
cution is  sufficiently  certam,  and  that  the  prisoner  must 
be  remanded. 
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«      1 


£x  parte  Charles  Baxter.  Thursday, 

February  Tib. 

ARCHBOLD  had  obtained  a  writ  of  habeas  corpus^  Where  a  party, 

directed  to  th.e  keeper  of  Newgate^  commanding  him  commisttonera 

to^bring  up  the  body  of  Charles  Baxter^  for  the  purpose  andwu^F^d 

of  being  discharged  out  of  custody.     The  warrant  of  Jfew  ^J^* 

commitment,  on  being  returned,  stated  that  a  commission  ^J!^®'*-« 

dated  the  29th  oiNooember  1827,  had  duly  issued  against  ^^  »>««  con- 
certed between 

WiUiaim  Baxter^  under  which  he  bad  been  declared  a  him  and  the 

i       .  bankrupt^  and 

bankrupt;  and  that  Charles  Baxter^  the  brother  of  the  how  the  stock 

11^  11  1  1   i*  1  of  the  latter 

ENUiknipt,  was  duly  summoned  to  appear,  and  did  appear  had  been  dia- 

beibre  the  commissioners  to  be  examined.    It  then  set  ^^^Vith^ 

^ut  his  ei^amination  in  form,  by  which  it  appeared  that  he  he^J^/ll^*'^^ 

had  struck  a  docket  acainst  William  Baxter,  that  about  ban^nipt  had 

°  come  to  him  on 

a  week  before  the  docket  was  struck  against  Wtiliam  « certain  day 

before  the  doe* 

Baxter^  he,  Charles  Baxter^  had  written  to  Gissing^  the  ket  was  struck; 

abopman  of  his  brother,  and  desired  him,  Gissingt  to  answered,  that 

take  his  master's  stock,  which  was  done.     He  was  then  j^qq^  ^^  i^„^ 

askedt  whether  his  brother  had  seen  him  at  Ipswich^  tlo?  Mid^did 

or  elsewhere,  between  the  time  of  his  writing  the  letter  °°*  know  what 

'  D  to  say  as  to  oia 

taOissingj  and  the  day  when  he  absconded?  To  which  belief;  Held, 

^  ''  that  the  ques- 

he  answered,   that  he  did  not  recollect,   but  that  he  tion  was  not 

material,  and 

would  not  swear   that  he  had  not  seen  him  in  that  that,  therefore, 
interval,  that  he  could  not  possibly   say  whether  be  answer  might 
had  seen  him  between  those  times,  but  he  believed  tory,thT  com- 
be did  see  him  at  Ipswich,  that  he  thought  he  was  ^ot'^^^rfj^ 
at  Ipsfwich^  with  his  own  attorney,  Mr.  Mxwston,  who  <»^"»»*  *® 
was,  also^  witness's  attorney,  and  who  lived  at  Norwich, 
.and  that  that  was  after  he  had  written  the  letter  to 
Gissing,    and    before  the  bankrupt  absconded.    The 
.Vol.  VII.  X  x  warrant 
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1828.  warrant  then  set  out  the  following  questions  and  an- 
r~~  swers :  Q.  Why  did  you  not  state  this  at  first  ?  A,  I 
Baxter.  did  not  recoUect  it.  —  Q.  You  are  requested  to  consider 
that  last  answer,  as  it  is  suspected  you  intended  to  with- 
hold that  fact;  did  you  not  recollect  from  the  first  that 
he  had  been  orer  to  you  at  Ipswich  ?  A*' I  tlioughtyou 
meant  by  himself.  —  Q.  No^  state  what  paescid  in  that 
interview  between  ytm  ?  Av  Mr.  MerMoA  came  over 
to  strike  the  docket. -—The  question  wai'Yepeated. 
A.  Nothing  of  importance  passed  bettK<een  >tAy^f  and 
my  brother.  —  Q.  State  what  did  pass  relative  to  his 
circumstances,  whether  important  or  not  important,  in 
your  view  of  it,  state  the  whole  truth?  A,  I  have 
stated  that  the  attorney  came  over  to  strike  the  docket. 
—  Qf  You  are  requested  to  state  what  passed  between  yoa 
and  your  brother,  relative  to  his  circumfitanciiB  ?  A.  No- 
thing.—  Q.  You  have  before  said  nothing  important ; 
what  did  pass  ?  A.  I  now  mean  to  fi»y  tfafat  nolhisg  at 
all  passed.  —  Q.  For  what  purpose  did  your  brother  then 
come  over  to  you  ?  I  suppose  to  drive  Mr.  Marst^Hj  the 
attorney,  to  Ipswich^  where  I  lived.  —  Q.  Do  you  not  know 
that  your  brother  did  go  from  Norwich  to  Ip^midkj  widi 
MarsfoTiy  to  you,  for  the  purpose  of  getting  yon  to  strike 
a  docket  ?  A*  Mr.  Marston  would  have  done  as  well 
alone.  —  Q.  Have  you  any  other  answer  to  give  to  that 
question?  A.  No. —  Q.  It  is  pointed  out  to- yon  that 
you  have  not  answered  it ;  have  you  any  other  to  give? 
A.  No.  —  Q.  You  are  requ^ited  xarefiilty  to  OMsider, 
as  it  is  a  question  easily  to  be  answered  ?*- >4.  J  can 
give  no  other  answer;  my  brother  tiright' hate  had 
business  at  Ipswich^  although  not  with  Jiiiei '•^  The 
question  Was  repeated.  A.  1  have  no  other  nmnrer  to 
give.  —  The  question  was  again  repeated.     A*  If  he 

did, 
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did,  it  is  unknown  to  me.  —  Q.  Do  you  not  believe  that        1828. 
your  brother  went  with  Marston  from  Norwich  to  yourself      £^  ^^^ 
at  Ipswich  to  get  you  to  strike  a  docket?     A.  I  do  not       Baxtii, 
know  whether  he  did  or  not;  I  do  not  know  his  intention 
in  coming.  —  Q,  You  are  not  asked  as  to  your  know- 
ledge^ but  your  belief?    A,  I  would  have  answered  the 
question  long  ago«  -^  Q,.  Answer  it  now  as  to  your 
belief j?    A^  I  do.  not  know  wtuit  to  say.  —  Q.  Is  that 
the f^ only,   answer   you    mean    to   give?    A.  Yes. — 
QriHifiving   had  time   for   reflection,    have  you  any 
addition  to  make  to  your  examination  ?    A.  Na  *—  The 
answers  not  being  satisfiictory  to  the  commissioners, 
they  ilsued  the  warrant  in  question.     The  prisoner 
betflg  now  brought  into  Court, .   . 

Sir  James  Scarlett  and  ArchboUL  contended,  that  he 
ought  to  be  discharged^  because  it  appeared,  by  the 
warcant  of  commitment,  that  he  was  committed  to 
custody  for  giving  an  unsatisfactory  answer  to  an  im* 
material  question.  By  the  statute  6G.4.  c.l6.  5.3S; 
the.  commissioners  are  authorised  to  summon  before 
them  any  person  known  or  suspected  to  have  any  of  the 
estate  of  the  bankrupt  in  his  possession,  or  who  is*  sup- 
posed, to  be  indebted  to  the  bankrupt,  or  any  person 
whont  the  commissioners  believe  capable  of  giving  in- 
formation oonceming  any  act  of  bankruptcy  committed 
by  him,  or  any  information  material  to  the  full  disclosure 
of  the  dealiofi^  of  the  bankrupt.  Section  S4.  authorizes 
the  .ffommissipners  to  e^camine  such  person  on  oath 
conc^itning  the  person,  tra4e,  dealings,  or  estate  of  such 
bankrupt,. ^r  any  act  .^f  bankruptcy  by  such  bankrupt 
Gonunitted,.  and  if  any  person  shall  irefuse  to  answer  any 
lawful    questions  put  to  him   by  the  commissionen^ 

X  X  3  touching 
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1828.       touching  any  of  the  matters  aforesaid,  or  shall  not  fully 
^  answer,  to  the  satisfitction  of  the  siud  commissibnersy 

Ex  parte  ' 

Bastxb.  any  such  lawful  questions,  they  may  commit  him.  The 
commissioners,  therefore,  are  authorized  to  commit,  if 
there  be  an  unsatisfactory  answer  to  a  lawful  question. 
The  questions  to  be  lawful,  must  be  touching  the  person, 
trade,  dealings,  or  estate  of  the  bankrupt.  Here  the 
question  was  as  to  the  belief  which  the  prisoner  enter- 
tained as  to  the  intention  of  his  brother.  His  belief  as 
to  such  intention  could  not  hate  any  relation  to  the 
estate  of  the  bankrupt. 

C  ZftftD  and  JS.  Knight  contri.  The  question  was 
material,  considered  with  reference  to  the  preceding 
examination.  The  statement  of  the  belief  of  the  intent 
was  material,  because  the  grounds  of  that  belief  would 
have  formed  the  next  question.  That  would  have  led 
to  questions  as  to  the  conversation  which  passed  between 
them,  and  that  was  very  material ;  for  the  state  of  the 
bankrupt's  affairs,  and  how,  and  in  what  manner  he  had 
disposed  of  his  effects,  would  be  the  probable  topics  of 
conversation  between  the  parties  to  the  concerted  com- 
mission. 

Cur.  ado.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterden  C.  J.  We  have  met  and  con- 
sidered of  this  case,  which  was  argued  before  iis  yester- 
day. It  is  impossible  to  read  the  whole  of  the  examin- 
ation, without  seeing  that  the  party  brought  before  the 
commissioners  was  moist  uiiwilling  to  make  that  fiill  and 
fair  disclosure,  touching  the  subject-matter  of  their 
inquiry  which  he  was  required  to  do.      But  althongh 

this 
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this  is  apparent  upon  all  the  questions  and  answers  1828. 
taken  together,  still  we  must  inquire  whether  the  final  ^ 
question,  whereupon  the  party  was  committed,  was  of  a  Bax»». 
nature  to  warrant  that  proceeding.  The  question  was 
respecting  the  supposed  intention  of  his  brother,  the 
bankrupt,  in  coming  to  Ipswich.  And  before  we  decide 
as  to  the  sufficiency  or  insufficiency  of  the  answer,  we 
should  see  whether  this  question  was  material  to  the 
duty  which  the  commissioners  had  to  discharge.  Their 
object  being  to  ascertain  the  real  state  of  the  affiiirs  of 
the  bankrupt  at  that  time,  whether  the  bankruptcy  had 
been  concerted  between  the  two  brothers,  and  the 
manner  in  which  his  stock  had  been  disposed  o^  they 
might  have  put  various  other  questions  to  bring  them  to 
the  same  conclusion,  and  such  as  the  witness  might 
have  been  more  reasonably  expected  to  answer,  than  a 
direct  question  as  to  intention  of  a  third  person  in  doing 
a  certain  act.  The  answer,  in  fact,  given  was,  that  he 
did  not  know  whether  his  brother  did  or  did  not  come 
with  the  alleged  intention,  that  he  did  not  know  his 
intention  in  coming;  and  then,  on  his  being  pressed  to 
answer  as  to  his  belief,  he  answered,  he  did  not  know 
what  to  say.  It  is  not  surprising  that  the  commissioners 
should  think  this  unsatisfactory,  their  object  being  to 
obtain  a  full  disclosure  of  all  that  the  witneuss  knew, 
and  not  merely  to  rest  upon  an  examination  taken  as 
between  party  and  party.  We  cannot,  however^  say 
that  he  refused  to  answer  a  material  q^ut^tion  so  as  to 
justify  l^is  detention  in  custody ;  ^nd  the  cpnsequence  is, 
that  Yfe  are  boi|nd  to  dischar^  him. 

Prisoner  discharged^ 
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1828. 


TA«r,rf«v,  The  KiMG  against, Tlw  Justices  of  the  .West 

Riding  of  Yorkshire.    ,     :  -^^ 

By  a  local  act,      A  T  the  Midsummer  sessions  for  the  West  Riding 

certain  trustees    £jL  ■  ^^  '   ,  .  '    V>'        i-    '■'-** 

of  roads  were  of  Yorkshire^  John  Hutchinson  and   sevto   other 

to  make  an  persons  entered  an  appeal  against  the  confirmation  of 

ping  up'part^  ^^  order  made  by  certain  trustees  of  roads,  (appbmted 

SStwiysf  ^y  ^  \ocb\  act  of  parliament,)  for  stopping  up  as  useless 

■nda  right  of  3^^  unnecessary,  part  of  a  public  highway  leadiiig  m>m 

given  to  any  the  village  ot  Padsey^  in  the  West  Riding  of  the  county 

person  or  per- 
sons who  might  of  Yorkf  through  the  township  of  FamUy^  towards  the 

lie  affgriered  by      ,  ^  ^        ^    ,■-'.»'  jf  .*<!  ■ 

the  making  of  village  of  Gildcrsome  in  the  said  riding.  The  appeal 
Heidi!  that  in  a  was  given  by  the  following  clause :  ^^  Be  it  enacted,  that 
Deal  aninrt^  1^  ^\idX\  be  lawful  for  any  person  or  persons  who^may  be 
tni^l^'^ror  aggrieved  by  the  making  of  any  order,  hereby  authorised 
^ppmg  up  a  foij.  stopping  up  and  discontinuing  the  respective  parts 
necessary  to       of  the  said  several  old  highways  or  roads,  or  any  of 

sute  that  the  .  B         /  V         .     .f^ 

party  intending  them,  to  appeal  against  the  same  at  any  quarter  sessions 

to  appeal  was  ,  ..'■'*■*  ^ 

aggrieved  by      for  the  said  riding,  which  shall  be   held   within  three 

calendar  months  next  after  the  making  of  tlf e  saii^  9rder, 
upon  giving  a  notice  in  writing  of  such  appeal  duly, 
signed  by  him,  her,  or  them,  to  the  clerk  to  the  trustee^ 
for  the  time  being,  at  least  fourteen  clear  dajrs  before 
such  quarter  sessions,  and  the  justices  assembled  at  such 
quarter  sessions  are  hereby  authprised  upon  due  proo^ 
before  them  upon  oath  by  the  appellant  or  appellants,  of 
such  notice  having  been  regularly  given  by  hqr  or  .tljem 
as  aforesaid  to  hear  and  determine  the  said  appeal.  .  In 
the  notice  it  was  stated  that  the  undersigned  (the  appel- 
lants) being  inhabitants  of  the  townships  of  Padsey  and 
Gildersomey  in  the  West  Riding  of  Yorkshire^  intended 
to  appeal  against  the  confirmation  of  an  order,  &c. ;  but 

it 
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it  was  not  stated  that  the  parties  intending  to  appeal        1828. 
were  aggrieved  by  the  order.     The  court  of.  quarter 
sessions  held  the  notice  to  be  insufficient,  and  refused        aadna 

The  Justices  of 

to  hear  the  appeal.     A  rule  nisi  for  a  mandamus,  com-       the  West 
roanding*the  justices  to  cause  continuances  to  be  entered,     Yokksbxiib. 
und  to  hear  and  determine  the  merits  of.  the  appeal  at 
the  next  quarter  sessions,  had  been  obtidned  upon  an 
affidavit,  by  which  it  appeared  that  the  appellants  were 
aggrieved  by  the  order. 


The  Solicitor-General  and  Mderson  on  a  former  day 

r  *  •  - 

in  this  term  shewed  cause.  Rex  v.  The  Justices  of 
Essex  [a)  is  an  authority  to  shew,  that  in  a  notice  of 
appeal  against  an  order  for  stopping  up  a  footway  under 
the  55  G.  S.  c.  68.,  the  appellant  roust  be  stated  to  be  a 
party  aggrieved.  Here,  the  local  act  gives  the  right  of 
appeal  to  the  party  aggrieved ;  the  former  case  is,  there- 
fore,  directly  in  point. 

Sir  James  Scarlett  and  BlacJcbume  contrk.  It  ap- 
pears now,  upon  affidavit,  that  the  appellants  were 
parties  aggrieved  by  the  order.  In  that  respect  this 
case,  difers  from  TTie  King  v.  The  Justices  of  Essex. 
But  one  object  of  the  present  application  is  to  have 
that  decision  reviewed.  The  general  understanding  in 
the  profession,  before  that  decision  was,  that  although 
it  was'  necessary  for  the  party  appealing  to  shew,  at 
the  trial  of  the  appeal,  that  he  was  aggrieved,  it  was 
not  necesski'y  to  state  that  m  the  notice.  The  act  of 
parhament  does  not  t^quire  the  grounds  of  the  ap- 
peal to  l)e  stated  in  the  notice,  but  merely  that  the 
appellant  should  give  a  notice  in  writing  of  such  appeal. 
It  does  not  prescribe  any  precise  form  for  the  notice, 

(a)  5J9.4-C,451. 

X  X  4  and 
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1628.       and  it  need  hot,  therefore,  state  in  what  manner  the 
'  parties  are  aggrieved ;  and  it  must  be  wholly  useless  to 

again$t       State  the  fact  generally,  that  they  are  aggrieTed;   but 
the^West      here,  it  appears,  npon  the  face  of  the  notice,  that  the 
ToftxvaiRx.     appellants  were  inhabitants  of  Padsey.     Now,  the  stop- 
ping up  of  a  road  leading  from  Padsey  to  Cnldersomgf 
must  prim&  facie  aggrieve  the  inhabitants  of  Padzey. 

Lord  Tbnterden  C.  J.  I  certainly  cannot  ^stiih- 
guish  this  case  from  that  of  The  King  v.  The  Justices  cf 
Essex  (a) ;  but  if  we  came  to  a  wrong  decision  in  that 
case,  we  ought  now  to  correct  it  We  will,  therefore, 
consider  the  case  before  we  deliver  our  judgment* 

CW%  iuto.  vulL 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

The  objection  to  the  notice  of  appeal  in  this  case  was, 
that  it  did  not  allege  that  the  parties  appealing  were 
aggrieved  by  the  order,  and  in  support  of  that  objection 
The  King  v.  771^  Justices  of  Essex  was  relied  on.  Wc 
have  considered  that  decision,  and  if  it  had  been  fbiHided 
on  mistake  we  should  have  been  ready  now  to  correct 
It.  But,  after  the  best  consideration,  we  think,  that  if  the 
question  had  now  arisen  for  the  first  time,  we  should  have 
been  bound  to  decide,  that  the  party  appealing  against  an 
order  for  stopping  up  a  footway,  must,  on  the  face  of  bis 
notke,  shew  that  he  is  injured.  By  the  appeal  clause  in 
this  act  of  parliament,  it  is  lawful  for  any  peraon  ag^ 
grieved  by  the  making  of  any  order  for  stopping  up  a 
road,  to  appeal  against  the  same,  upon  giving  a  hodce 
in  writing  of  such  appeal,  fourteen  days  before  the  aea* 
sions.     We  think  the  fiiir  meaning  of  that  is,  that  the 

party 
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party  appealing  must  give  notice  that  he  has  sustabed        1828. 
en  injury  by  the  making  of  the  order.     The  rule  for  a      J 

^  /        The  Kiva 

mandamus  must,  therefore,  be  discharged.  agahut 

The  Jusdcet-pf 

Rule  discharged  (a).       the  West  * 

Riding  of 

YOUUKIRS. 

(a)  The  following  case,  being  of  a  similar  nature,  is  introduced  here, 
although  not  decided  until  Trinity  term :  — 

The  KING  againtt  The  Justices  of  SOMERSETSHIRE. 

On  the  SStfa  ciJune  1827,  TkomAt  Pulman  gave  Uie  following  notice   A  noUce  of  ap- 

of  his  intention  to  tiy,  at  the  Jtdu  sessions  for  the  county  of  S<menet,  his  ^^  ^*?*' 
.        ,  overseers  ac- 

appeal  against  the  accounts  of  the  churchwardens  and  oveiseart  of  Si.   counts,  merely 
J>ecumii9U,  in  that  eountjr ;  the  appeal  having  been  duly^  entered  and  'tAting  that  tho 
rwpited  at  the  April  sessions:  —"  I  do  hereby  give  you  and  each  of  j^hka^ 
700  notice,  that  at  the  next  general  quarter  sessions  of  the  peace  to  peal  against  the 
bo  holden  ftnr  the  said  county,  I  sbaU  try  my  appeal  against  the  accounts  accounts,  on 
made  op  by  you  or  some  or  one  of  you  as  such  churchwardens  and  j^„^  £^  ^^ 
oveneersy  or  as  such  overseers  as  aforesaid,  for  the   year  ending  the   reasons  there* 
S5th  of  March  last,  and  by  you  or  one  of  you  sworn  to,  and  aUowed  by,  iniAer  set 
Ac.  two  Juaticas,  on  the  4th  of  April  instant;  and  which  said  appeal  was  gp^fwjQ|.  ||,^ 
entered  and  respited  at  the  last  general  quarter  sessions  held  for  the  said  items  against 

county,  on  the  grounds  and  for  the  reasons  hereinafter  set  forth,  that  is  which  he  in> 

,»     rwm     .  .      .  .  . .  .    t      •  .    J  J   *     tended  to  ap- 

to  say.       The  items  in  the  accounts,  against  which  he  mtendea  to  ^^|  ^^^  ^^ 

appeal,  were  then  specified,  as  well  as  the  several  objections  which  he  objection  which 

intended  to  make  to  each  item ;  and  those  oljecUons  were,  that  the  charges  ^^  intendedto 

'Were  unlawful,  and  ought  not  to  be  aUowed  in  the  accounts ;  but  it  was  j^^^  ^^  j,^^ 

not  Btaied  that  he  was  a  party  aggrieved,  and  the  justices  upon  that  ground  to  be  sufficient, 

lefuaei  to  knt  the  appc^.     A  rulo  ni&i  having  b«sn  obtained  for  a  num-  although  it  was 

.  not  stated  that 

damus,  commanding  the  justices  to  cause  continuances  to  the  next  setsioiis  ^^  party  in- 
to be  entered,  and  to  hear  and  determine  the  merits  of  the  appeal,  tending  to  ap- 
peal was  a  rated 

»• .  inhabitant  of 

Sm  ^f9^np$  ScfttleU,  CabbeU^  and  Bcer^  shewed  cause.     This  case  must  ^^  parish,  or  a 

be  governed  by  The  £ing  v.  The  Justices  of  Essex  (5  B,^  C  43].)>  and  party  aggrieved. 
Mex  ▼.  The  Justices  of  thd  Wett  Riding  of  Yorkshire.  The  48Eiix,  c.  3. 
9. 6.  < gi^te  the  rigbt>*f  appeal  ^  to  any  penon  or  persons  who  shaU  find 
themselves  gpewtA  with  any  se^or  taat,  or  other  act  done  by  the  church- 
wardens and  other  persons.*'  That  statute,  therefore,  only  gives  the  rigbt 
of  appeal  to  a  (krty  aggrieved.  The  17  G.  S.  c.  38.  «.  4.  gives  the  right 
of  appeidiagaiiHl)  «nf  rate  or  assessment  either  to  any  person  who  shall  find 
himself  aggrieved,  or  to  any  person  having  aqy  material  objection  to  the  rate, 
upon  the  grounds  therein  specified ;  or  in  the  case  of  overseers*  accounts  tp 
any  p«Moa  Ac*ifi^  OTiy  #?olaria/ o^ion  to /A«  Mtd  ac«»afi^ 
■onabla  notice.  In  order  to  entitle  a  party  to  appeal  under  this  statote^  be 
must  either  be  a  person  aggrieved  by  a  rate,  or  a  party  having  an  objec- 
Ucn  to  the  rate  or  accounts.  It  must  have  been  the  intention  of  the  legis- 
lature 
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1828*         lature  to  give  •  right  of  appeal,  not  to  etery  penon  who  wis  captbkof 

_,,...^         pointing  out  objections  to  the  accounts  of  the  OTarseen»  but  to  tfaoie  oolj 

The  KiKG       ^^0  ^^  ^^  interest  that  the  parish  funds  should  be  properly  applied.    In 

tt^ainti  Rex  ▼.  CutHngham  (6  7.  R.  20.),  an  inclosure  act  directed  that  the  public 

^ihe  Wb?        foads  to  be  set  out  by  the  commissioners  should  be  repaired  in  such  mannv 

Riding  of       <^  other  public  roads  are  by  law  to  be  repaired;  and  that  the  priTate  roads 

YoaxsHxai.       should  be  repaired  by  such  person  or  persons  as  they  should  award.    !%• 

words,  person  er  persons,  were  held  to  be  confined  to  those  penooi  vlit 

had  an  interest  in  the  inclosure.     So>  though  the  highway  act  directs  thit 

erery  justice  may  make  presentment,  upon  information  upon  path  to  him 

given  by  any  surveyor  of  the  highways;  yet  the  words,  aicy  suroeyar^  have 

been  held  to  be  confined  to  the  surveyor  of  the  district.  Rex  t.  JF)fimgitln, 

(7  B.  4f  C  438. )    Then,  if  the  right  of  appeal  is  confined  to  those  pcnoM 

who  have  any  interest  in  the  proper  application  of  the  parish  fonds.  It 

is  necessary  for  a  party  intending  to  appeal  to  shew,  by  bis  ootiee,  tfatf 

he  is  a  person  who  has  such  an  interest.     He  may  shew  this  cither  by 

stating  that  he  is  a  rated  inhabitant  of  the  parish,  or  that  he  finds  hioMlf 

aggrieved  in  consequence  of  such  a  sum  being  charged  in  tfao 

But  in  this  case,  he  merely  states  that  he  intends  to  appeal,  on  the 

that  particular  charges  are  unlawful,  and  ought  not  to  be  allowed.    It 

that  were  sufficient,  a  mere  stranger,  who  had  no  interest  in  the  funds  sf 

the  parish,  but  who  was  capable  of  pointing  out  objections,  mi^it  appesL 

The  41  G.  3.  c.  23.  «.  4.  requires  that  all  notices  of  appeal  against  nM 

or  overseers*  accounts  shall  be  specified  in  writing,  and  it  nsakea  no  altCN 

ation  as  to  the  persons  entitled  to  appeaL 

Lord  Tektirdxn  C.  J.  I  think  the  rule  for  the  mandamus  ought  to  be 
made  absolute.  It  has  l)cen  contended,  that  the  principle  of  the  dedsioe 
upon  the  highway  act  is  applicable  to  this  case,  and,  therefore,  that  the 
notice  of  appeal  vrta  insufficient,  because  it  was  not  tlierein  alleged  tbit 
the  appellant  was  a  party  aggrieved.  But  the  language  of  the  act  of  parlia- 
ment, which  gives  the  right  of  appeal  in  this  case,  is  very  difletttni  Ami  the 
language  used  in  the  act  which  gave  the  right  of  appeal  im  the  loniMr 
case.  The  statute  55  G,  3.  c.  68.  5.  3.  (which  relates  to  the  highways), 
gave  the  right  of  appeal  against  an  order  for  stopping  up  a  highway  to  any 
party  aggrieved ;  and  as  the  stopping  up  or  diverting- of  s  liighwtyjpght 
in  some  degree  be  considered  to  aggrieve  all  his  majesty's,  subject^  ws 
thought  that  (as  the  statute  had  not  given  the  right  of  appeal  to  all  psr- 
sons,  but  to  those  persons  only  who  had  sustained  an  injury)  the  Itgfils 
ture  intended  to  confter  that  privilege  upon  those  persohs  tmiy  who  had 
sustained  some  special  and  particular  injury ;  and,  therefore,  that  it  was 
necessary  to  allege  on  the  face  of  the  notice,  that  the  party  intendiof  to 
appeal  was  aggrieved  ^  but  the  language  of  the  17  G.  2.  c.  38.  s.  4.  which 
gives  the  right  of  appeal  against  overseers'  ateounts,  is  very  dURrent* 
It  is  in  the  alternative,  and  gives  a  right  of  appeal  to  a  psr^  itggiieved 
by  a  rate,  or  to  a  person  having  any  material  objection  to  it  on  particular 

grounds, 
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groundsy  or  to  a  person  having  any  material  objection  to  the  ofei«cr*s  1828* 

accounts.     The  fourth  section  of  that  statute  enacts,  **  that  in  case  any  _^-. 

person  or  persons  shall  find  him,  her,  or  themselves  aggrieved  by  any  rate        The  Kino 

or  assessment,  made  for  the  relief  of  the  poor,*'  so  far  the  statute  gives  the  ^    againH 

*^  ,  ,         i       J  The  Jusuces  of 

appeal  to  <*  the  party  aggrieved  ;**  but  then  those  words  are  dropped,  and        ^^  West 

it  goes  on  :  '*  Or  shall  have  any  material  objection  to  any  person  or  per-        Riding  of 
ions  being  put  on  or  left  out  of  such  rate  or  assessment,  or  to  the  sum       x  oaxsHiaz. 
charged  on  any  persons  therein ;  or  shall  have  any  material  objection  to 
mch  account  as  aforesaid,  &c.  it  shall  be  lawful  for  such  person  in  any 
of  the  cases  aforesaid  to  appeal.**     This  statute,  therefore,  gives  the  right 
of  i^peal  in  the  case  of  overseers*  accounts,  to  any  person  having  a  material 
olfaction  to  those  accounts.    The  statute  41  G.  5.  e,  23.  makes  no  alter- 
ation in  the  law  as  to  the  persons  intitled  to  appeal,  but  merely  requires 
that  all  notices  shall  be  in  ^Titing,  and  shall  specify  the  grounds  of 
oljection.     Now,  in  this  case  the  person  giving  the  notice  of  appeal,  says 
in  his  notice,  I  have  material  objections  to  your  accounts ;  and  he  then 
proceeds  to  specify  those  objections,  according  to  the  provisions  of  the 
41  G.  5.     He  has,  therefore,  brought  himself  within  the  description  of 
persons  entitled  to  appeal  by  the  17  G.2.  c.  38.  «.  4.  '  If  it  should  turn 
out  that  he  is  a  mere  stranger,  the  court  of  quarter  sessions  may  refbse  to 
hear  him.    The  rule  for  a  mandamus  must,  therefore,  be  made  absolute. 

Rule  absolute. 

TautUon,  Jenmy,  and  JRoggrif  were  to  have  argued  in  support  of  the 
rule. 


MouNSEY  against  Watson.  jSl^Vth. 

TTHE  plaintiff  in  this  case  was  an  attorney,  but  sued  An  •»^*™«y 
by  latitat  and  not  by  attachment  of  privilege.    The  and  not  byat- 

,     tachnicnt  of 

venue  being  laid  in  Middlesex  the  defendant  changed  it  privilege,  losea 

.      ,  ,  his  nght  to  re- 

to  Cumberbmdj  on  the  oommon  anidavit  that  the  cause  tain  the  veoua 
of  action  aros6  there.     A  rule  nisi  was  obtained  to  bring 
back  the  venuci  on  the  ground  that  the  plaintifi,  being 
an  attorney,  had  a  right  to  retain  it  in  Middlesex. 

Alderson  shewed  cause,  and  contended,  that  unless 
the  plaintiff  sued  as  an  attorney  he  could  not  insist  upon 
that  privilege ;  Hetherington  v.  Lofootk  (a). 

(a)  2  Sir,  837. 

The 
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1628. 


MouN^rf 

againtt 
Watsok. 


The  Solicitor^General^  contrd,  contended,  that  lU 
plaintifiF*  did  not  waive  hiis  privilege  to  lay  the  venue  in 
Middlesex^  by  waiving  that  of  suing  by  attachment  of 
privilege. 


Per  Curiam.  Where  an  attorney  sues  as  a  commoa 
person^  and  not  as  an  officer  of  the  court,  the  proeeed- 
ings  must  be  governed  by  the  ordinary  rules  of  pracdoe. 
The  rule  for  bringing  back  the  venue  must,  therdbn^ 
be  discharged. 

Rule  discfaaigei 


Thursday, 
Fthruaty  7thi 


A  second  com- 
mission, issued 
against  a  trader 
before  a  former 
commission  has 
been  disposed 
of,  is  a  nullity  $ 
and  where  a 
bankrupt  ob- 
tained his  cer- 
tiBcate  under  a 
second  commis- 
sion issued  un- 
der such  cir- 
cumstances: 
Held,  that  he 
was  not  entitled 
to  be  discharaed 
out  of  custody, 
although  the 
debt  for  which 
he  was  detained 
was  contracted 
before  the  is- 
suing  of  that 
commission. 


Till  and  Another,  Assignees  of  Brett,  a 
Bankrupt,  against  Wilson. 

nPHIS  was  an  action  of  assumpsit  for  goods  sold  and 
delivered  by  Brett  before  his  bankruptcy.  Tlie 
defendant  obtained  a  rule  to  shew  cause  why  he  sbodd 
not  be  discharged  out  of  custody  in  this  action,  on  the 
ground  that  he  had  obtained  his  certificate  under  a 
commission  of  bankruptcy  issued  against  him  after  the 
debt  for  which  the  action  was  brought  had  been  in- 
curred. It  appeared  by  the  affidavits,  that  in  1816) 
Wilson  became  bankrupt,  a  commission  was  issued,  and 
assignees  chosen,  but  the  defendant  never  obtained  a 
certificate  under  it.  In  1818  he  commenced  trade 
again,  and  in  1823  contracted  the  debt  in  question; 
and,  in  1827,  a  second  commission  was  awarded  and 
issued  against  Wilson^  under  which  he  obtained  his 
certificate. 


The  Solicitor  General  and  Chitty  shewed  cause.    TTie 
second  commission  having  issued  against  the  bankrupt 

before 


(0  Amk.e30. 


trator 


Wii*(rtr. 
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before  he  got  his  certificate  under  the  first  (that  having        18^1^. 
been  in  legal  operation),  is  wholly  void.    The  statute  ! 

6  6. 4.  c.  16.  leaves  the  law  as  to  this  question  unaltered*  tgainst 
Section  2.  enacts,  ^^  that  all  persons,  who  either  for  them- 
selves, or  as  agents  or  factors  for  others,  seek  their  live- 
lihood by  buying  and  selling,  or  by  buying  and  letting  for 
liir^  or  by  the  workmanship  of  goods  or  commodities, 
shall  be  deemed  traders^  and  liable  to  become  bankrupts/' 
Now,  before  that  statute,  it  had  been  held  that,  as  all 
the  property  of  the  bankrupt  vested  by  the  assign- 
ment in  the  assignees  under  the  first  commission,  he 
was  incapable  of  trading,  and  that  the  subsequently 
iaequired  property  being  affected  by  the  assignment, 
and  vesting  in  his  assignees,  there  was  nothing  to 
pass  under  a  second  commission,  and,  therefore,  it 
was  inoperative.  Ex  parte  Proudfoot  (a),  Matiin  v. 
&Hara  (i).  Ex  parte  Bold  (c).  Ex  parte  Creno  (d)^ 
£x  parte  Btdlen  (e).  Ex  parte  Martin  (/),  Ex  parte 
Thompson  (g).  Ex  parte  Bremen  {h).  The  case  of  Tivughn 
ion  V.  GiOey  (i ),  may  be  relied  on  in  support  of  the  rule^ 
tnit  in  that  case  there  was  no  second  commission.  There 
the  bankrupt  bought  his  own  stock  in  trade  of  his 
asrignees^  and  sureties  joined  in  a  security  to  them  foot 
the  consideration,  and  the  bankrupt  continued  to  trade 
Ibr  four  years  afterwards,  and  thea  died  without  having 
obtained  his  certificate,  having  contracted  fresh  debts 
subsequently  to  his  bankruptcy.  Lord  Camden  held 
'diat  the  subsequent  creditors  had  an  equity  on  the  snb- 
'seqnently  acquired  goods  in  the  hands  of  the  adminis- 

(a)  1  Jik,  S51.  (6)  Cowp.  SSS; 

(c)  C,  B.  L.  12.  (d)   16  Ve*.  236. 

(tf)  1  Roie,  134.  (/)   15  Vet.  114. 

{g)  1  Rote,  285.  (A)  1  Ve$*  ^  B.  60. 


i 
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1828.       trator  of  the  buiknipt,  and  directed  the  residue  to  be 
_  paid  over  to  the  assignees.     But  the  anthority  of  that 

a^nu  case  was  called  in  question  by  Lord  Eldan  in  Ex  parte 
Martin  (a).  In  Warner  v.  Barber  (*),  there  were  two 
commissions,  bat  the  first  was  never  acfed  upon  or 
superseded ;  and  it  Was  held,  that  anch  eomfaiBsion,  not 
being  in  legal  operation,  did  not  invalidate  a  aebond 
commission.  But  no  property  passes  undeir  m  oommif- 
sion  without  an  assignment*  The  commission  is  a  mere 
authority.  It  is  true  that  fimnerly  it  was  the  practice 
to  sue  out  joint  commissions  against  two  personst  and 
afterwards  a  separate  commission  agafnst  eachr.  Bat  rinoe 
in  Ex  parte  Baudier  {c\  Lord  Hardwiete  allowed  two 
distinct  accounts  to  be  kept,  one  of  the  joint  and  the 
other  of  the  separate  estate^  the  practice  has  been  dii- 
continued.  If  the  assignees,  indeed,  allow  the  bankrupt 
to  trade,  he  may  sue  on  contracts  made  personally  wi& 
himself.  But  that  is  because  the  party  wlio  has  coo^ 
tracted  with  and  is  sued  by  the  bankrupt,  is  estopped 
from  saying  that  he  was  incapable  of  contracting^  CM 
V.  Calvert  {d) ;  the  assignees  may  at  any  time  elaim  tlie 
property  of  the  bankrupt,  for  all  the  property  em- 
barked in  his  trader  as  well  as  the  prints  of  that  trader 
belongs  to  them.  If  the  second  eommissioli-wefe  not 
void,  the  eflect  of  section  1 27.  of  the  6  6^  4.  e^  1 6*  might 
be,  that  a  bankrupt  would  be  better  ofip  wbeK  be  dii 
not  obtain  his  certificate,  than  where  he  did.  For  thtf 
section  enacts,  ^'  that  if  any  person  who  shall  bav<e  bca 
so  discharged  by  such  certificate  as  aforesaid^  &&  shaH 
become  bankrupt,  and  have  obtained,  or  shall  hereafter 
obtain  such  certificate,  unless  his  estate  shall  produce 


(a)  15  Fes.  116.  (6)  8  Taunt.  17S. 

(e)  I  Alk.  98.  (d)  5Moor€y  96. 


suflicieBt 


WiLtoir, 
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sufficient  to  pay  155.  in  the  pound,  such  certificate  shall  1828. 
only  protect  his  person  from  arrest  and  imprisonment,  """" 
but  his  future  estate  and  effects  shall  vest  in  his  as-  ogauui 
signees."  This  clause  does  not  apply  to  a  case  where  a 
bankrupt  has  not  obtained  his  certificate  under  the  first 
comnussioQi'  consequently  a  bankrupt  who  has  not  ob- 
tained such  certificate  under  the  first  commission,  but- 
who  obtaias  it  under  the  second,  though  he  does  not 
pay  1 5s.  in  the  pounds  may  acquire  subsequent  property. 
But. in  ,tbe,case  of  a  bankrupt  who  has  obtained  his 
certili^t^,  under  both  coQunissions,  and  who  does  not 
pay  IBs.  in. the. pound,. under  the  second,  all  his  future 
eflbcta  i^rill  vest  in  .his  assignees. 

P^ke  conirjL  There  are,  undoubtedly,  several  dicta 
in.tbe^,r^poi:ts  of  cases  in  the  cpurts  of  equity,  that  a 
second  fCommission  taken  out  against  a  party  who  has 
not  j^biaimd  his  certificate  under  the  first  is  void.  But 
it  will  he  foupd  that  most  of  them  are  founded  upon  the 
authority  oC  l^ord  Hardwkke^  who,  in  the  case  of  Ex 
p2X\i^Prm4fw^  (fi\  said  that  a  second  commission  was 
void.at  }av«  The  ground  wasj  that  the  bankrupt's  pro- 
peiSty;.WB^y^tf4.,in  :his:fir^t  assignees,  and  there  was 
2iOtb.iog  foit  jth^iSeppqd.  commission  to  operate  upon ;  but 
ivbeq ^ii^L  .p^f  .was  ^decided,  i^ .  was  .considered  that  an 
nncjpi^fi^ted  banki;iipt  could  in, np, case  acquire  any 
pr^fWty.i,.  It jias, since,  however^  been  fully  settled  that 
b^.llilil'.a^sp^cj^.prQp^rty  in  goods  acquired  by  himself 
eftei^bonfe^ptc^}  and.  that,  he  may  maintain  trover 
for  thfem. against  strangers,  JVM  \.Fox{fi).  The  opi- 
nion, of  lx>rd,  i^ordwic^e  may  therefore  have  proceeded 
upon   a  wrong  impression  as  to  the  law  in  this  re- 

(a)  1  Aik.  253.  (*)  7  T.  E.  SSi. 

spect. 
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1B2S.  spect  Ata11eTeiDt8,anuDceitificatedb«iikni]ptbats(Mna 
Y^  interest  which  would  pass  to  his  assignees   micler  a 

J^*^  seeond  commission ;  for  he  has  an  eqaitable  interest  b 
4be  surplus  of  his  effects  administered  under  the  fint 
commissioiii  wliidi  remains  after  payment  of  his  ddits. 
A  second  commission  may,  therefore^  issue,  and  be  sojh 
ported  at  law,  at  least,  until  it  is  avoided  bj  a  super- 
sedeas. In  Butts  v.  Btlke{a\  it  was  considered  by 
Lord.  Chief  Baron  Thomson  as  a  question  of  great  diffi- 
culty, whether  a  second  commission  was  void,  or  merely 
voidable ;  but  the  point  was  not  decided.  Adinittio|^ 
however,  that  a  second  commission  is  absolutely  void 
at  law,  on  the  ground  that  an  nncatificated  bankrupt 
cannot  acquire  property,  or  cannot  be  a  trader,  itb 
void  only  in  the  same  way,  and  to  the  same  extent,  Ast 
a  commission  against  a  person  not  being  atmder,  ooold 
be ;  but  under  such  a  commission,  a  bankrupt  ^vho  hsi 
obtained  his  certificate,  is  entitled  to  the  benefit  of  it| 
and  in  any  action  which  is  brought  against  himr  the  cer- 
tificate is  conclusive  evidence  of  all  the  requisites  to 
support  the  commission.  «  If  his  certificate  is  pleaded, 
no  inquiry  can  be  entered  into,  at  Nisi  Priua*  or  in  any 
other  way  in  a  court  of  law,  whether  the  batikmpt  was 
a  trader,  or  whether  an  act  of  bankruptcy  was  -com- 
mitted,  Bateson  v.  Hartsinck  (6).  This  case  was  decided 
upon  the  5  G.2.  c. SO.  s.  7.  But  the  6  G. 4.  r.  16.  «.  IS^ 
has  a  similar  clause  which  midces  the  certificate  con* 
elusive  evidence.  The  invalidity,  thenefore,  of  the  com- 
mission under  which  the  certificate  is  obtainedy  cannot 
deprive  a  bankrupt  of  the  benefit  of  such  a  certificate. 
If  the  commission  itself  is  superseded,  the  certificals 
falls  of  course.     The  case  of  Martin  v.  .(yHara{c)  mpy 


(a)  4  Price,  240. 

(6)  4  E^.  43. 

(c)  Cnop,  82S. 

i 

be 

WlUOM* 
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be  supported  on  the  ground  of  the  commissioa  behig        1628« 

fraudulent*    At  all  events,  tlie  argument  founded  upon  • 

the  5  G.  2.  c.  SO.  that  the  certificate  was  conclusive  evi-        agaimu 

'  dencci  does  not  appear  to  have  been  offered  to  the 

attention  of  the  Court*     IBm/ley  J.    In  Ea:  parte  Hodg- 

kinson  {a)  a  third  commission  was  held  valid,  although 

the  bankrupt  had  not  paid  155.  in  the  pound  under  the 

second.] 

Cur.  adv.  mil. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterden  C.  J.  This  was  an  application  on 
behalf  of  the  defendant  to  be  discharged  out  of  custody 
on  the  ground  that  he  had  obtained  his  certificate  under 
a  commission  of  bankrupt  awarded  and  issued  against 
him,  and  that  the  debt  for  which  he  is  in  custody  might 
have  been  proved  under  that  commission.  The  answer 
given  was,  that  the  certificate  was  obtained  under  a  second 
commission  against  the  defendant,  a  former  one  having 
been  awarded  and  never  disposed  of;  and  the  case  of 
Martin  ▼.  OHara  (&)  was  cited  in  support  of  the  ob- 
jection, where  the  Court  refused  to  enter  an  exoneretur 
on  a  bail-piece,  on  account  of  the  defendant's  having 
obtained  his  certificate  under  a  second  commission,  it 
having  been  refused  under  the  first.  It  is  true  that  in 
that  case  the  second  commission  was  a  mere  trick  and 
contrivance  to  cheat  the  creditoi*s,  and  that  the  plaintiff* 
was  ft  creditor  before  the  issuing  of  the  first  commission. 
Here  there  is  not  any  evidence  of  that  nature,  but,  on 
the  other  hand,  there  is  not  any  evidence  that  the  as- 
signees under  the  first  commission  or  the  creditors  ever 
assented  to  the  subsequent  trading.  In  addition  to  the 
case  of  Martin  v.  CfHara^  several  cases  were  quoted  in 

(a)  SBoie,  172.  (i)  Cottp.  8S3. 

Vol.  VII.  Y  y  which 


WlUOK. 
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1828.       which  Lord  Chancellor  Mdan  expressed  aa  opinion  thit 
""""^       a  second  commission  iasned  onder  such  cincomatanoes  is 

TltL 

agahui  altogether  void.  On  the  other  hand,  th^  case  of  WM 
V.  Fox  (a)  was  cited,  bat  that  meretf  decided  that  an 
uncertificated  bankrupt  might  maintain  trover  against  a 
stranger  for  goods  acquired  after  his  bankruptcy,  because 
he  had  a  right  to  them  as  against  all  persons  except  his 
assignees.  Reference  was  also  made  to  the  case  of  Butts 
V.  Bilke  {b),  in  which  the  Court  of  Exchequer  expressed 
a  doubt  as  to  the  absolute  nullity  of  the  second  com- 
mission. They  seem  to  have  thought  that  tbe  hord 
Chancellor  might  supersede  the  first  commission,  and 
that  then  the  second  would  be  in  fi>rce.  We  are  not 
called  upon  to  decide  what  would  be  the  ^fSMft  of  super- 
seding the  first  commission,  it  is  sufficient  for  th^  pifesent 
case  to  say  that  upon  the  authorities  aod  ^<ffmA9m  te- 
ferred  to  we  are  of  opinion  that  tbe  second  obmtnission 
is  a  nullity,  inasmuch  as  there  is  nothing  upon  which  it 
can  operate,  all  the  bankrupt's  property  being  vested  in 
the  assignees  under  the  first  commission.  The  case 
mentioned  by  my  Brother  Bayley  does  not  tnJKtate 
against  this.  There  three  commissions  had  tesued 
against  the  bankrupt;  he  had  obtained  Ms  etertifibate 
under  the  first  and  second,  but  had  not  under  the  latter 
paid  a  dividend  of  155.  in  the  pound;  and  en  that 
ground  a  petition  was  presented  for  supersedhig  the 
third  commission.  But  the  Lord  Chancellor  refutsedl  to 
do  so,  inasmuch  as  the  statute  then  in  force,  which 
made  the  future  effects  liable  where  a  bankrupt  had  not 
paid  155.  in  the  pound  under  a  second  commission,  did 
not  vest  those  effects  in  the  assignees.  That  has  since 
been  altered  by  the  6  G.4.  c.l6.  5. 127.;  and,  for  the 

(a)  7  7.  A.  391.  (()  4  Mc»»2«a 

reason 


IN  THE  8th  &  9tb  Years  of  GEORGE  IV.  6&1 


^ 


reason  afiligiiecl,  tbe  oase  is  no  anthoritj  dni  die  present        18SS. 
occasion^"  On  these  grounds  we  feel  bound  Ad  refuse  to 
the  party  making,  this  application'  the  benefit  of  his 

the  seeoDd'cotniniibion. 

?-     •'■^•'■'-  .  •  Raie disehsrged (a). 


Till 

agmmi 

Wiijoir. 


Oj. 


(p\  iJM-^HMCta'f  Lam  ^Bankrppiqff  roi  i.  p.  1S7. 


The  Snn'agemgt  Tbe  Justicei  of  LiMCASHiss.  ^^^.j^ 

A  RULE  had  been  obtained  for  a  nuindamus  to  the  Wh«reMi«|i- 
pod  Bgtiint  til 

jditifMio  QOt^r  qoi^tinuaocesy  and  bear  aa  appeal  order  of  i«. 
wbic|^bll^  been  diMBissed  f(^  want  of  sufficient  notice.  miMdootiM 
It  appMr^  by  tbe  affidavit  o(  James  M'Qftem^  attorney,  f^JSun^^l?* 
that  onrlbe  «ih  of  «;iM^  1827  he  vas  instructed  by  one  of  ^^"il^^ 
the  oKeenseers  of  Flaggy  in  the  county  of  Derhf^  to  appeal  ^^^^^  ^ 
against  an  ord^  of  removal  dated  the  28th  of  Jbn^,  and  th»  Coun, 

^'  thinking  it  rau 

he  wM  iinfori9<ed  b^.  the  overseer  that  he  had  received  a  loaabie  thattiM 

a|ip€tl  ihoiild 

copy^fpf  j^fit  prfleK  <9p  the  4tb-     At  the  nesU  quarter  beheaid, 
sessbi9JlieIdiWtbf|  A6th  of  J^i^,  from  the  distance  of  £^ui  to  dw 
wit^ism^  ,wd,di^uUy  of  access,  be  had  not  had  iwffi-  ^JSIJIJ!^^ 
dent  ,t|m^,teBif^  ^^juqi^rieS)  and,  collect  evidence  for  ^^^^^ 
those)  ^lessiOPSi  jsi»cl  tjie  jy pj9al  was,  therefore,  lodged  and 
i^esgit^djKQu^^  QiBtob^,  sessioi^s,  which  w^re  held  on  tbe 
2id.<gXrP(4^bt^P:On  the  8th  of  <7i:i^oi^  he  served  notices 
of  app^^pn  .the.  parisb-o^ncers  of  the  removing  parish. 
By  4kr79)|i[,  qfrtbe.  couprt^  of  quarter?: sessions,  made  in 
Januoij/i  i9i6t  it  ifw  resolved  th^tt  for  tbe  future,  in  all 
cases  of  appeals  to  be  tried  (unless  otherwise  directed  by 
act  of  parliament,}  the  appellants  should  give  to  the 
respondents  fourteen  days'  notice  in  writing  of  such 
appeals,  escdume  of  the  day  of  noHce^  and  the  day  ^ 

Yy  2  holding 
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l8S8.       holding  the  sessions  at  which  the  same  were  to  be  tried. 
The  attorney  thought  the  fourteen  days  were  to  be 

TIm  Kivq  

againtt       Calculated  one  day  exclusive,  the  other  inclusive.     The 

Th«  Justices  of  ,  ,.      .       i  '«  i  '  r.     i_ 

LukMCAfHiRK.    court  of  quarter  sessions  dismissed  the  appem,  on  the 
ground  that  the  notice  was  one  day  too  late. 

Armstrong  shewed  cause,  and  contended  that  the 
justices  had  power  to  make  rules  for  the  government  of 
the  proceedings  in  their  court;  that  the  rule  in  question 
was  perfectly  clear  and  free  from  ambiguity,  and,  there* 
"fore,  they  were  well  warranted  in  dismissing  tbS  appeal 
of  a  party  who  had  not  complied  with  that  rule. 


I  • , 


CoUman^  contra,  relied  on  the  case  of  ^x  v.  The 
justices  of  Wiltshire  (a),  where  this  Court  ordered  the 
justices  to  hear  an  appeal  which  had  been  dismissed  for 
Hon-coRlpliance  with  the  rule  laid  down  by  them  as  to 
giving  notice. 

Lord  Tenterden  C.  J.  We  think  that  justice  will 
be  most  satisfactorily  administered  by  ordering  the 
justices  to  enter  continuances  and  hear  this  appeaL 
They  certainly  have  a  discretionary  power  to  make 
rules  for  the  governance  of  the  practice  at  the  sessions, 
but  the  case  cited  shews  that  this  Court,  for  the  pur- 
poslfs' of  justice,  will  interfere  to  controul  that  discretion. 

Rule  absolute. 

(a)  10  East,  AOi, 
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FuRNELL  against  S.  Smith  and  W.  Smith,  Bail  Tkuinday,^ 
of  J.  Stroudfield  in  a  Cause  of  Furnell  t;« 
Stroudfield, 

In  this  case  the  ca.  sa.  against  the  original  defendant  Inordorto 

was  lodged  in  the  office  of  the  sheriff  of  Middlesex^  «  ca.  m.  aguiMt 
on  Friday  the  18th  o{  January^  returnable  on  Wednesday^  feodant  must 
after  eight  days  of  Saint  Hilary.     The  ca.  sa«  remained  riff's  office  four 
in  the  office  until  Thursday  the  24th  day  of  January,  the  ^^^^^  ^ 
day  after  the  return-day ;  it  was  then  fetched  away,  and  SJf^^^*  ^ 
on  the  same  day  a  scire  facias  was  lodged  in  the  office  i^^"*  i«Jg«i  *nd 

of  the  return 

of  the  sheriff  of  Middlesex,  returnable  on  Tuesday  next  ^y»  and  «n  m- 

tervening  Ani- 

after  fourteen  days  of  Saint  Hilary.     A  Sunday  inter-  dcry  is  not  to  be 
vened  between  the  lodging  of  the  ca.  sa.  and  the  return,  of  the  four 
A  rule  nisi  had  been  obtained  by  Archbold  for  setting     ^ 
aside  the  proceedings  against  the  bail  for  irregularity, 
on  the  ground  that  the  ca.  sa.  had  not  remained  in  the 
sheriff's  office  four  entire  days  before  the  return  day, 
exclusive  of  the  day  when  it  was  lodged,  and  of  the 
return  day  and  the  intervening  Sunday,  and  he  cited 
Howard  v.  Smith  (a),  to  shew  that  the  Sunday  was  not 
to  be  reckoned  as  one  of  the  four  days. 


Chitty  now  shewed  cause.  In  Howard  v.  Smith  it 
was  assumed  that  the  four  days  were  to  be  reckoned, 
exclusive  of  the  day  of  lodging  the  ca.  sa.  and  the  return 
day.  But  the  general  rule  is,  that  where  the  law  re- 
quires an  act  to  be  done  within  a  specified  number  of 

(o)   \  B.^A.  528. 

Y  y  3  days. 
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1828.        daysi  one  day  is  to  be  reckoned  exclusive^  the  other  in* 
dusiye. 


FumwiLL 
tunAut 


The  Codrt  h'aVhl^  ^diMrtbd  thb  A&st^r  Uf^  mitkktan 
what  the  practice  was,  he  certified  the  practice  to  be, 
that  to  charge  the  bait  the  ca«  sal  inoSit  renfiAm  m^'tbe 
office  four  entire^  days  bl^re  the  return  day,  ^cfiisiTe 
of  the  day  when  it  is  loditea,  ana  of  the  return  Skfi' 

IfOrd  Tenterden  C.  J.   That  being'^  practice^' this 
rule  must  be  made  absouite;  for  the^qase  of  Hawarar. 
&mth  shews,  that  the  intervenii;g^p<^is'i>Si'U^ 
reckoned  as  one  of  those  days. 

'     ^    Ride  aEwdale. 
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1828« 


TJie  K»iNa  (i;g4rii?iS<  $u;.G«:  Cj^etwynd,  Bart.      Friday. 

Fdruary  8th. 


oorpo. 
pr«- 


ION,  in  the  nature  of  a  quo  warranto,  Infomifttumfbr 
against  tl^e  defendant,  for  ysurping  the  office  of  a  ^oToftmr- 
bur^  o^^tiie  bqrojigt'of  Sia^i     Plea,  that  the  said  ^^g^^ 
borouirh  then  was,  and  ifrom  time  immemorial  had  been  an  ^^  '^  ^^ 

^  burgwses  wera 

ancient  borough,  and  tha(  the  burgesses  of  the  borough  «  b^ 
had  beeiLand  stiH  were  4  body  corporate,  in  deed,  fact,  scHptioD  1 
apd  n^me,  as  w,ell  by  prescription  as  by  divers  charters,  tcr,  and  that 

''^    j'^»rT   ^'       /,  .  *'■! ,'  .  =  '  '    •  *■•   .      ■  a  ,    .  •  1  •      the  common 

by  various  names  of  incorporation,  ccc. ;  and  that  withm  council,  or  tho 
the.  bc^ougl^  during  all  the  time  aforesaid,  there  had  ^^^  bring 
been  and  still  was  an  indefinite  number  of  burgesses,  ^^^TcOTnl** 
and  also  a  common  council,  consisting  at  different  times  "®!J  «>«n«i>ft* 

^  tuch  purpose 

of  different  persons  and  descriptions  of  persons,  and  within  the  bo- 

ronghf  frcnn 

that  the  common  council  for  the  time  being,  or   the  time  to  time, 

eod  ei  often  as 

major  part  of  them,  whereof  the  mayor  of  the  borough,  it  had  teemed 
when  there  had  been  a  mayor,  had  been  one,  or  the  two  nient  to  them, 
bailiffs  of  the  borough,  when  there  had  been  such  niany  perwM 
bailifis,  and  no  mayor  thereof,  had  been  two,  being  duly  ^  to  AraT^ 

■eemed  fit. 
Hm  plea  then  (aAer  setting  out  a  charter,  by  which  the  king  granted  that  there  ihonid  b«  a 
mayor,  ten  aldermen,  and  ten  capital  burgesses,  and  that  they  should  be  the  common 
council  for  all  things  touching  the  government  of  the  borough),  stated,  tlwt  from  thence- 
forth there  had  been,  and  still  were  within  the  borough,  a  mayor,  ten  aldermen,  and  ten 
capital  burgesses,  and  an  indefinite  number  of  burgesses,  and  a  common  council ;  thait  on, 
&C.,  the  then  mayor,  and  divers,  to  wit,  nine  of  tlie  aldermen  of  the  borough,  being  the  migor 
part  of  the  aldermen,  and  nine  of  the  capital  burgesses,  btwg  the  major  part  of  such  ten 
a^ital  burgesses,  so  granted  by  the  charter,  being  the  major  part  of  the  common  council  of 
the  borough  for  the  time  being,  duly  assembled  and  met  together  as  such  common  oounctl, 
for  the  purpose  of  electing  a  burgess,  and  being  so  assembled,  it  seemed  fit  to  them  to  electa 
and  they  did  elect,  the  defendant  to  be  a  burgess.  Heplication,  that  notice  of  the  purpoae 
for  which  the  supposed  assembly  of  the  common  council  was  to  be  held  was  not  at  any  time 
before  the  said  assembly  was  held  given  to  the  aldermen  or  capital  burgesses  of  the  borough, 
or  any  or  either  of  them :  Held,  upon  demurrer,  tliat  the  replication  was  bad,  because  It 
assumed,  as  a  general  proposition  of  law,  that  there  could  not  be  any  lawful  assembly  for  tbe 
purpose  of  electing  a  burgess  without  previous  notice  of  the  purpose  of  the  meeting  having 
been  given  to  every  member  of  each  select  body  of  the  common  council ;  whereas,  if  all  tbe 
members  of  such  select  body  were  present  at,  and  concurred  in  the  election,  such  notice 
would  have  been  unnecessary. 

Y  y  4  assembled 


Chktwthd. 
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1828.        assembled  and  met  together  at  such  common  council  for 
"  such  purpose  within  the  borough,  from  time  to  timet 

against  when  and  as  often  as  it  had  seemed  fit  and  oonTenient 
to  them^  had  elected,  $wom,.and  admitted  4U€h  aod  so 
many  person  and  persons  to  be  a  burgess  or  burgeasesy 
and  into  the  office  of  ^  burgess  or  burgesses  of  tke  bo- 
rough, as  to  them  from  time  to  time  had  seemed  fil  and 
convenient  The  plea  th^  set  out  a  chatter  of  King 
James  ^he  First,  by  which,  after  reciting  that  die  bo* 
rough  was  an  ancient  borough,  oud  that  the  bui^iposes 
of  the  same  borough,  from  time  immemoria],  had  used 
and  enjoyed  divers  privileges,  as  well  by  charter  as  by 
reason  of  divers  prescriptions,  the  king  granted*  that 
there  should  be  a  mayor,  ten  aldermen,  and  ten  capital 
burgesses,  and  that  the  mayor,  aldermen,  and  capital 
burgesses  should  be  called  the  common  council  of  the 
borough,  for  all  things  touching  the  borough,  or  the 
rule  and  government  thereof.  It  then  stated  that  the 
charter  was  accepted,  and  that  from  the  time  of  the 
granting  and  accepting  the  charter,  the  corporation 
thereby  constituted  had  been  and  still  were  a  body  oor» 
porate,  by  die  name  of  ^'  The  Mayor  and  Burgesses  of 
the  Borough  of  Stafford^  in  the  County  pf  Stqfford^* 
and  that  from  thenceforth  there  had  been  aod.  stall 
were,  widiin  the  borough,  one  mayor,  and  divers,  to 
wit,  ten  aldermen  and  ten  capital  burgesses,  and  an 
indefinite  number  of  burgesses  of  the  borough,  and 

such  common  council  thereof  as  last  aforesaid.     The 

» 

plea  then  stated,  that  on  the  6th  oi  March  1820»  the 
then  mayor,  and  divers,  to  wit  (a),  nine  of  the  aldermen 

of 

(a)  The  allegation,  as  it  originally  stood,  was  as  follows :  — 
"  The  then  mayor,  and  divers,  to  wit,  ten  of  the  aldermen  and  ten  of 
the  capital  burgesses  of  the  said  bbrough,  being  then  and  there  the  major 

part 
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of  the  said  borough^  being  then  and  there  the  major  part  of  1828. 
such  ten  aldermen  of  the  said  borougli  so  grimted  by  "~"~^ 
the  said  letters  patent  to  be  within  the  said  borough  as  ^gomu 
aforesaid,  and  divers,  to  wit,  nine  of  the  capital  burgesses 
of  the  said  boronghi  being  then  and  there  the  major  part 
of  suck  ten  capital  bui^sses  of  the  borough  so  granted 
by  the  said  letters  patent  to  be  within  the  said  borough 
as  aforesaid^  being  then  and  there  the  major  part  of  the 
oornmon  council  of  the  borough  for  the  time  being,  dufy 
as9embl&d  and  met  together  4U  sack  common  council  within 
tbo4sorangh  for  the  purpose  of  electing,  swearing,  and 
admitting  a  burgess  of  the  smd  borough ;  Imd  being  so 
assembled  and  met  together,  and  so  being  the  nuyor  part 
qf  the  mmfOTf  aldermen^  and  capital  burgesses  of  the  said 
bovoQgh,  and  of  such  common  council,  it  seemed  fit  ahd 
convemdnt  to  them  to  electa  swear,  and  admit,  and  they 
did  eitct,  9wear,  and  admit  the  defendant  to  be  a  burgess, 
and  intO'  the  office  of  a  burgess  of  the  said  borough, 
and 'he  was  then  and  there  after  such  his  dection  by 
the  lastmientioned  mayor,  aldermen,  and  capital  btir« 
gesMSf .  so  being  the  major  part  of  the  Same  common 
conapoi^'daly  sworn,  and  took  the  oaths  required  for  the 
du6>ei^ctftion  of  his  office  of  a  burgess  of  the  borough, 
and)  tddfe?  upon  himself  the  office  of  «  burgess  of  the 


pflit'allikftcoinmbn  council  of  the  said  borough  ^^r  the  time  being,  duly 
asftmbled  ind  net  togtthtar  aa  tnch  comnioii  council  within  the  said 
borou^,  for  the  purpose  of  eleaing,  swearing,  and  admitting  a  burgess 
of  the  said  borough,  and  being  so  assembled  and  met  together,  and  so  being 
the  najbr  p«rt  at  such  common  council,  it  then  and  there  seemed  fit,  &c»" 
It  WM  objtated,  that  the  plea  was  bad,  beoutse  it  did  not  shew  that  a 
major  part  of  each  integral  body  was  present  st  the  election,  but  merely 
the  major  part /or  the  time  being.  The  defendant  bad  leave  to  amend, 
and  the  plen,  when  it  was  amended,  was  in  the  terms  set  forth  in  the  teit. 

borough, 


698  CASES  IN  HILARY  TERM 


TIm  Knra 


1898.       borovglr,  aad  from  thence  «Bttl  die  eachiMting  of  the 
inlbnnatiot  was  and  still  is  a  baiigsss  of  the  bproa|^. 
BepUcation  (a)  to  the  pl^  that  notice  of  the  pQipote 
for  which  the  supposed  assemblj.or  ineefiog  of /the 
oommen  oomieil  was  to.  be  heldi  was  adt^.  afc  «iy  tiaie 
before  the  said  assemUy  or  meeting  wm  heldptgmA  to 
the  aldenoea  and  .capital  burgesses  of  the  .bfetfeogl^  or 
any  or -either  of  themi;  end  tha^  ihe^saidfasseqihly  or 
meeUng  was  held  without  an|r  notiea  Jiaving'  4ieeii  gjwen 
that  the  same  was  to  be^beU  foi?  the<p«P«pQse  of.  elsothv 
a  borgess  or  burgesses*  i.  Rq^tnder  >tb  lUe  repticn^oB^ 
that  the  ssid  asseBiUy  or  i meeting  was.  «held  ,«t.rtfas 
instance  of  the  then  mayor  of  theilKHfoegb  file  tbftfmr- 
pose  of  eleoling  a  burgess,  heretofore,  to  vrh^  5m!  .the 
6th  March  1620,  at  the  then  office  of  th»-^m,mBgtfK'id 
and  in  the  said  borough,  at  11  o'clock  io  the  Udyof^kg; 
and  that  before  the  holding  of  the  said  9t9t»w^„^ 
notice  thereof  was  given  to  the  then  al^^^ncn.raed 
capital  burgesses  of  and  within  the  borough,  in  manner 
following;  that  is  to  say,  by  the^  then  mayor  of  the 
borough  on  the  day  next  before  the  same  was  so  held, 
to  wit,  on  the  5th  March  1820,  at  the  borough  afiiie- 
said,  causing  to  be  delivered  to  or  .left,  at  tbe  phitti.  of 
abode  of  each  of  tbe  then  aldermen  and  cspit^l  bfuv 
gesses  of  and  within  tbe  borough^,  a  certain. pi^ier, 
whereby  he  was  requested  to  take  his  seat  tt.tly  Msnf 

(a)  Tb«r«  were  aererml  other  replications;  one  of  them  itated  iSbal  ibt 
nayory mldermen,  and  capital  bnrgeaii!>  alleged  to  have  bedr mtie^0kiim 
tbe  6th  ofMtrch  18iO»  were  not  duly  aaienbie^^fertlit  piurpqaf^4»C  aleci- 
ing,  swearing,  and  admitting  a  burgea^  and  concluded  to  tbe  ootimrjr; 
and  upon  that  inue  was  joined.  Another  slated  ^at  the  major,  abfar- 
men,  &e.  did  not  duly  «leet  the  deAndaat  to  b««  bmtgtis^  aad  opoii  thai 
also  iitae  wai  joined. 

mayor's 
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mayor's  office  oft  the  tnomkig  lAsstrrmxt^stAvmot  die  IBSB. 
dodlr^^Hiid  by  isiiutiiig  «  certain,  kr^  h€&  at.w^settm 
chuveh  wkfain  the  borough^  called  St.  Matj^  duarohj  M 
be  t^^e  tolled,  dWer^  to  wit,  tweD^'Neiie  time%  on  die 
mbrhitig  of  or  before  the  holding  Df  the'  jaaie^aiseably 
01^  teeing,  leatieg  a  reasonabtei  pause  betweed  eaeh't>f 
the  e#o  times  of  tlbe^ame  beiilg'  sptHotM^  beings  tbm 
and  there'- tb^' usual  and  oMtomary  nlanner*  of  givhig 
netioe  te''tb0'ald^fnieii''atid  4iq>itai  bni^estesr.of^tfae 
holdiiig  of  a  ecMnmon  ^^k)Ondi  fiirthe  purpose  of  eiecling 
btifg<^dsei;  Md  befag«'^9iii andvthere  well  known  to 
tK^m-^to- be  sndi  fiustemaryonnagner  of  giving  notioel 
Ssrr^nderv'  that  tfie^imenner^of  giving  notice  of  :die 
bMding  of  the  conitooft  eoundi  in  <  that .  rgoinder  nen- 
tioiied'bath  tieeb  and  is  tbeHsnal  and  customaiy,  and 
unU^mfcl'  md  only  manner  of  gi^^teg  notice  to  the  alder- 
jtiki  ibd'ospital  burgesses  of  and  within  the  said  borough 
of^e  holding  of  a  common  oonncil  ,/&r  «ibi/avr  jem^* 
p^*4ke  "Same  hath  been  or  is  summoned  or  Adlt^  or  .what- 
ever-business  bath  been  to  be,  or  hath  betn  transacted 
olf^tte  threat;  and  that  fbr  fifty  years  last  past  sndi 
ndtice  dF'the  holding  of  the  common  eounril  hath  been 
f^^HStif^  the  kldehnen  and  ci^tal  bni^jesses  for  whatewn: 
pttr^>6ib  the  said  dsMnou' council  hath  been  summoned 
<^iKriJ/'iE^  whatever  busincjii  badi  been  to  be  or  hath 
bten  tiiintiscted  or  ^  done  thereat  rand  that  theve  bath 
not  been  and  i^  not  any  usual  or  customary  manner  of 

giBiliBjW?ti<;;^  9ili^k<^V^^^  *  common  council  for 
dH^  deeikm^df  burg^wses^^  diftrent  or  distinct  fromi  the 
saijoT  manner  bf^  notice  of  the  holding  of  the  saale, 
for  whatevei.piurpose  theaaoie  hath  been  sumippaed  or 
held,  or  whatever  business  hath  been  to  b^  or  haith  been 

trans- 
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transacted  or  done  thereat*  Demurrer  and  joinder  in 
demurrer.  Tlie  case  was  argued  in  Michadmas  term 
1826»  by 

iZ.  Bayly  in  support  of  the  demurrer.  The  plea  states 
a  prescription  or  grant  for  the  common  council,  duly 
assembled  for  such  purpose,  to  dect  burgesses;  and 
then  alleges,  that  the  common  council  b^ng  duly 
assembled,  did  elect  the  defendant.  The  replication 
does  not  deny  the  &ct,  that  the  common  council  was 
duly  assembled  for  the  purpose  of  electing  burgessei^ 
but  merely  alleges  that  no  notice  of  the  purpose  fcr 
which  the  common  council  was  to  be  held,  was  given 
to  the  aldermen  or  capital  burgesses.  Neither  the 
prescription  nor  charter  stated  in  the  plea  requirei 
any  such  notice.  The  replication,  therefore^  aasumeii 
that  by  law  previous  notice  of  the  purpose  for  whidi 
a  corporate  meeting  is  to  be  held,  is  in  slU  casei 
necessary.  If  any  case  can  be  put  in  which  the  comman 
council  could  for  the  purpose  of  electing  burgesses,  be 
duly  assembled  without  notice>  the  replication  is  bad 
Now,  if  every  member  of  the  common  council  were 
present  at  the  time  of  the  election,  and  concurred  in  it, 
notice  of  the  purpose  of  meeting  would  be  unnecessary, 
Sex  V.  Theodorick  {a\  Rex  v.  Strangeways  {b\  and  Bex 
V.  Waite  (c).  In  Rex  v.  Hughes  {jd)^  to  an  information 
in  the  nature  of  a  quo  warranto  for  usurping  the  office 
of  mayor  of  Monmouth^  the  plea  was  that  the  defendant 
was  duly  elected,  according  to  the  governing  charter  of 
the  borough.     Replication,  that  there  were  two  can- 

(a)  8J?a5/,  543. 

(6)  Cited  in  Rex  v.  Mayor  tif  Shrewsbury,  Rej),  temp,  Hardw,  151. 

(c)   1  Bamardiston,  Sa  (d)  A  B.  ^  C,  368. 

didates ; 
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didates;  Xh^  fifty  gb6d  vot^  t««idef«d  fbi^  tlif^'lcaiii^ 
candidate,  weris  itiiproperiy  f^<e(5t«d';  mA  that  HArtf^ 
dght  persons  who  had  been  undaly  elected,  "iibd' tfd^- 
mitted  as  burgesses,  were  received  as  voters  for  the 
defendant;  and  that  a  majority  of  the  legal  voltes  ten* 
dered  was  in  favour  of  the  otlij^r  candidate.  On  de- 
iDdrrel*,  W^ums  held  that  t^e  Mplicatidn  was  tiiid,  for 
that  it  W^  only  an  argumentative,  and  ^dt  it  direet 
dehial  cf  the  validity  of  the  defehdantfs  dection;  -Here 
llie  repK)(Atioh'  is  argumentative,  for 'it  does  licit  daiy 
that  the  cbmirio^  cbiinctl  was  dulj^  'assj^mbled,  bcit  merely 
alleges  thatno  notice  <yf  the  partH>8e  of  -th^  meeting  was 
^en;  iiind'  from  that  a  condosion  is  to  be  drawn,  thit 
the  common  conncil  ^was  not  dnly  assembled.  All  the 
iacts;  stat63  in  the  plea  might  be  given  in  evidenbe 
upoii*  tlie  issue,  that  the  common  council  was  not 
dtdy  cotrvened.  The  surrejoinder  is  bad,  becanse  die 
r^inder  states  that  tt  previous  nodce  was  giiren,  and 
describes  it,  and  then  avers  that  it  was  the  usittil  usode 
of  gi^h^  nbtice  of  hdlBing  a  common  council  ibr  the 
piif^e  of  Meeting  burgess^;  Imd  that  it  was  wdl 
known  to  be  so.  The  ^urrtjoinda^  does  not  deny  tbirt 
chat  Was  tb^  ustkd  matmer  df  ^ving  notice  fbr  ihait 
purpos^b,  btlt  dlefge^  that  it  w^it  the  usual  and  only 
mtoni^t'  d(  giving  notice  df  the  holding  of  a  common 
council %r  ani/  purpose;  And  then  alleges,  that  there 
wa^  not  any  usual  manner  bf  giving  notice  of  the 
holdhig  of  a  common  cbiiricil  fbr  electhig  burgesses, 
different  from  the  manner  of  gividg'notice  bf  die  hiding 
of  a  cbinmbn  council  fbr  any  other '  purpose.  But  the 
question  is,  What  was  the  manner  of  giving  ^notice,  at 
the  time  when  it  was  given,  and  the  common  council 

held 
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ISiS;  bdd  for  .eleotiiig?theJ;defin&dit?  avd^'iWiwAer  the 
notice  given  was  the  usual  notice  for  holding  a  conmoii 
council  for  the  purpose  of  electing  buigesses  ?  and  not, 
Whether  notices  like  it  were  given  for  the  holding  of  a 
common  council  for  other  purposes  ? 


Thm  Kiv« 
CavwvirD. 


"'  I     rr. -.  « 


.'"        ^i'* 


Campbell  conlriU  ^  The  repliadoti'  is  good,  fiirithe 
prosecutor  is  at  Kbertf  ta-^enym'thcl  nefAicudan'flDy 
fiict  upon  ^idi  theToUdi^tof  the^e^ctioniataled^  the 
plea,  depends.  - 'Now»;nvhete'*ft  80eotibMiyta904iBiBeet 
and  do'  soine.fiinimihr  Juct^onotice^ifliost'.^ 
each  member,,  and  if  the  nitetbgibenot  aii(acduucl»> 
day,  notice  of  the  particular  bitttticW  Id  ^b«  ^tdmM 
must  also  be  given;  Be:^  t.  Tlle<Mtybt''€fG^KMii^{m\ 
Bex  T.  Tht  Mcttfor  rf  J^V^*)ioo/(iV  iZ^^ 
of  Donoaster  {e\  Mmghwe  y.  Nerfinson^d)l  ^^'^Ani  Meii^. 
HiU{e)  is  a  decisive  audk>rity  to  s!tew<  thaT^tii^tf 
the  purpose  for  which  this  €orporate'iideetiii%  vrtt»tM^ 
ought  to  have  been  given.  If  notic^'bb  |friki6' Aide 
necessary,  it  lay  on  the  defendant  io  ^h^^  dMNie  &eis 
which  rendered  it  nnneoessaiy.  Notr  %be<^deft0diBt 
merely  shews  by  his  plea,  that  diverse  abfamleil-itiid 
burgesses,  being  the  m^jorpait  of  the  cconmcsB^Widl, 
were  presait  at  the  meeting.  •  tie-doe»  tiot  6?eii  sImw 
that  they  all  CNicarred  in  the  /elisction*  AffMimipg^thf 
replication  to  be  good,  the  .rejoinder  isi-bady  jfor  it 
neither  traverses  any  &ct,  nor  does itoaofesg  a^KtsMid 
the  matter  stated  in  the  replication.  Theaiimi^iiiiider 
b  sufficient,  because  it  shews  that  proper  nociee  of  ibe 


■  •■;  i .    ■  i.  J 


(a)  IStr.Z^.  {b)  SBurr.lSS. 

(c)  S  Burr.  738.  (d)  2  Ld.  Rat/nu  1558. 

(#}  4^.^C.  4S6. 
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zneetiDg  at  Vhidi'-tfae^'ddiBiidtttniras^ncleoted,  ^was  not       M98. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  wms  an  information  in  the  nature  of  quo  war- 
ranto^ to  try  by  what  right  the  defendant  exercised 
the  office  of  bux^ess  in  the  borough  of  Stafford.  It 
is  sufficient  for'  the*  present  purpose  to  state  that  the 
plea  8elt/Q9th  an  election  of  the  defendant  by  the  mayor 
and  common  council  of  thmt  beroagh  duly  assembled. 
The  pkay  as  it  now  stands,  appears  to  be  good.  The 
repltcdticHi^  stated,  in  substance^  that  no  notice  was  given 
of  this  ussembiy^  or  of  the  purpose  for  which  it  was 
aboul  fch  Asseoible.  There  is  then  a  rejoinder,  and, 
afterwapd%  a  sur-nejoinder,  and  to  that  there  is  a  de- 
rourreffp.  NiQw  the  proper  way  of  raising  the  question 
intended  to  have  been  raised  by  the  replicaticm,  would 
have  bo€n>  ^  have  denied  that  the  assembly  was  duly 
assembled,  aod  that  form  of  replication  would  have  been 
Adopted  some  years  ago;  all  the  faots  necessary  to  a  due 
eonsidera^n.  and  decision  of  that  question  might  then 
have  been  received  in  ^evidence  upon  the  issue  joined  on 
such  a'Peplicauon,  and  might,  if  necessary,  have  been 
put  upon>  the  record  in  the  shape  of  a  special  verdict 
The  otepect  of  the  replication  is  to  bring  the  question  of 
law  inimtdiatdly  before  the  Court,  without  resorting  to 
the  expence  of  a  trials  and  that  is  a  proper  object,  if  it 
can  be  legitimately  obtained ;  when  it  cannot,  the  prac- 
tice leads  only  to  perplexity.  Now  the  replication  that 
no  notice  of  the  purpose  for  which  this  meeting  was  to 

be 
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be  held  was  given,  assumes  as  a  proposition  of  law  thai 
there  cannot  be  a  due  assembly  of  a  select,  definite  body 
of  a  corporation   (as  this  is)  for  the  purposes  of  an 
election,  unless  previous  notice  has  been  given  of  the 
purpose  of  the  intended  meeting.     If  that  proposition  is 
not  universal,  the  replication  is  bad.     If  there  may  be^ 
under  any  circumstances,  a  good  elective  assembly  of  such 
a  body,  without  notice  of  the  purpose,  the  replication  has 
not  done  enough ;  and  we  are  all  of  opinion  that  it  is  not 
a  general  proposition  of  law  that  there  may  not  be  a  good 
elective  assembly  of  a  select  body  of  a  corporatioD,  ub* 
less  notice  of  the  purpose  of  that  meeting  has  been 
previously  given.     The  case  relied   upon   in  support 
of  the  proposition  that  there  cannot  be  a  good  elective 
assembly  without  previous  notice  of  thc'purpose  for  wbidi 
it  is  held,  was  The  King  v.  Hill  (a).     The  difierence  in  the 
pleadings  in  that  case  and  the  present  is,  that  there  the 
defendant  claiming  under  the  election,  pleaded  specially 
the  form  and  manner  in  which  the  meetings  were  held,  and 
upon  his  plea  it  appeared  that  they  were  not  well  held. 
Here  the  plea  is  good,  because  it  alleges  that  the  elective 
assembly,  at  which  the  election  took  place,  was  duly  held. 
That  is  the  distinction  between  the  two  cases.     It  ap- 
pears to  me  impossible  to  say  that  there  may  not  be^ 
under  some  circumstances,  a  valid  elective  assembly  by 
a  select  part  of  the  corporation,  without  previous  notice 
being  given  of  the  object  of  such  assembly.     Suppose 
all  tlie  members  of  each  select  body  to  have  been  present 
at  the  time  of  election,  and  to  have  agreed  that  they 
would  proceed  to  an  election,  and  that  they  did  pro- 
ceed, we  could  not  say  it  would  not  be  a  good  electiiHi. 


(a)  4B,^C.  426. 
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Suppose  a  long,  oninterropted,  and  undispated  UBgg&f  18M. 
tipon  dne  warning  to  every  member  of  the  common 
Gomicil,  to  proceed  to  the  election,  although  the  special 
^rpose  of  the  meeting  had  not  been  previously  in- 
timated, it  would  be  very  difficult,  at  least,  to  say  that 
an  election  so  made  would  not  be  good :  and  if  thisr^ 
may  be  any  case  in  which  there  may  be  a  good  election 
without  noUce  of  the  purpose  of  the  meeting  having 

been  previously  given,  this  replication  is  not  a  good 

•       •  •    . 

one.  We  are  all  of  opinion,  that  in  the  instance 
befiyre  put  the  election  would  be  valid;  and>  there- 
fore^ the  judgment  in  thb  case  must  be  for  the  de* 
fendant. 

Judgment  for  the  defendant 


Haswell  against  Ihorogooj}.  iSSi^ysui. 

BY  an  order  of  Nisi  Prius  made  in  this  cause  on  the  Wbcn  «  caust^ 
Mid  all  matttfi^ 

26th  May  1825,  a  verdict  was  entered  for  die  ofdiffcmMM, 
plaintiff  for  500/.  damages,  subject  to  the  award  of  an  ^t  Nisi  Print 
iwbitrator  to  whom  the  cause  and  all  matters  in  dif-  ^dhe^ound^' 
fisrence  between  the  parties  were  referred,  and  he  was  ^*  *II^^a« 
to  order  whatever  he  should  think  fit  to  be  done  by  «]«» the  pWn- 
fither  of  them;  and  tiie  costs  of  the  cause  were  to  abide  Pendant,  and 

ordered  that 

the  event,  and  the  costs  of  the  reference  were  to  be  in  sum  to  be  paid 

to  the  latter ; 

the  discretion  of  the  arbitrator.    On  the  7th  of  January  and  between 
1826^  a  commission  of  bankruptcy  issued  against  Hasr  maicing  th* 
ttd^  the  plaintiff,  under  which  he  was  duly  declared  a  fere^ilceand 
Itenkrupt     On  tiie  24th  January  1826,  tiie  arbitrator  J^°Jg^ 

judgment,  the 
plainUff  became  bankrupt :  Held,  that  the  amount  of  the  taxed  costs  did  not  oonstituto  a 
debt  provable  under  the  commission,  and  that  the  bankrupt  was  not  discharged  as  to  that 
debt  by  his  certificate. 

Vol.  VII.  Z  z  made 
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}99S«  made  his  award,  a|i4  ordered  the  pk^ntiff  (o  ptgr  to  the 
dj^endant  S^L  I9s.  9cU  on  accomit  of  a  matter  iu  dit 

Hfdna  ffsrence  between  the  parties,  and  he  furthef  qrdefed  the 
plaintiff  to  pay  the  costs  of  th^  awgrd^  and  pf  the  de- 
leudant  in  the  reference.  The  p}ainti^pbt||ined  }ua  cer- 
tificate on  the  27th  November  1826,  which  .wa^^^f^enranb 
duly  allowed.  Qn  the  21st  of  4pril  1826»  the  cqsu  qf 
the  cause  and  of  the  reference  ^ere  taa^ed  at  40C|^  }0^ 
and  judgment  of  nonsuit  sigped.  fliitchinwn  had  pb> 
tained  a  rnle  nisi  for  ap  attachmept  against  the  plaiqtif 
for  non-peyn^ent  of  the  sum  of  1082*  lOs^  the  tuxe^  coi^ 
of  the  cause  and  of  the  reference. 

Chiaj^  now  sheqred  pause.  The  plaintiff  is  dischaiged 
by  his  certificate  from  paying  the  taxed  costs  of  the 
causey  because  the  judgment  relates  back  to  the  time  of 
the  trial,  and  the  costs  may  therefore  be  proved  under 
the  commission.  He  cited  Sunt  t.  Mead  (a).  Waits  t. 
Hari  (&),  and  Beeston  v.  White  (c). 

Lord  Tenterdek  C.  J.  The  rules  deducible  from  all 
the  cases  are  laid  down  in  Mr.  Deacon^s  TVeatise  on  dr 
Law  of  Bankruptcy ;  and  after  stating  the  rules  applicabk 
to  cases  where  the  plaintiffs  have  obtained  verdicts,  snd 
the  defendants  have  become  bankrupt  before  judgment^ 
he  says,  ^^  WiA  respect  to  costs  upon  a  judgment  of  non- 
suit, the  statute  (6  6. 4.  c.  16.)  is  wholly  silent,  making 
no  provisionwhatever  for  the  proof  of  a  defendant^  costs, 
whetheronajudgmentofnonsuitorjudgmentafterverdict. 
it  was,  indeed,  formerly  determined,  that  where  the  non- 
suit was  before  the  bankruptcy  of  the  plainti£^  the  costs 

(a)  5  r.  /L565.  (&)  1  JS^^P.  134.         (5)  7iV«a^S09. 

might 


IN  THE  i^TW  *  9w  YwKs  m  GEORGE  IV.  to7 

might  be  proved,  though  the  judgment  was  not  obtained  I896« 
till  afterwards,  on  the  ground  that  the  costs  related  "— ^ 
back  to  the  nonsuit,  by  virtue  of  which  the  debt  might  agahui 
be  said  to  exist  l^fore  the  bankruptcy.  But  this  position 
is  to  be  found  only  in  two  of  the  cases  which  were  im- 
ppgn^  by  Lord  Eldan  in  JBr  parte  HiU  (a)y  and  which 
Wiere  overruled  in  Ex  parte  Charles  {b).  And  it  has  since 
jieen  decided,  that  where  a  defendant  obtains  a  verdict 
aad  the  plaintiff  becomes  bankrupt  before  judgment  is 
^ignedf  the  costs  cannot  be  proved  under  the  commission^ 
'can  the  principle  that  no  ddH  arises  in  such  case  until 
judgment  is  signed.  Walker  v.  Barnes  {cy^  That  is, 
J  think,  a  correct  statement  of  the  decisions  upon  the 
subject  Now,  here  the  plaintiff  became  bankrupt  after 
the  oonsoit,  but  before  judgment  was  signed.  The  costs 
pf  the  cause  did  not  constitute  any  debt  until  judgment 
vHs  signed,  for  there  is  no  distinction  is  this  respect 
betweea  a  case  where  a  defendant  obtains  a  verdict, 
and  one  where  the  plaintiff  is  nonsuited.  The  verdict 
or  nonsuit  only  entides  a  defendant  to  tax  his  costs,  but 
no  debt  arises,  and  no  action  can  be  maintained  for 
them  until  judgment  is  signed.  The  case  of  Walker  ▼• 
Barnes  b  a  decisive  authority  to  shew  that  the  amount 
of  these  costs  could  not  be  proved  as  a  debt  under  the 
plaintiff's  commission ;  and  if  tliat  be  so,  then  he  is  liable 
to  pay  them.  As  to  the  costs  of  the  reference,  there 
can  be  no  question.  They  clearly  did  not  constitute  a 
debt  proveable  under  the  commission.  The  rule  for  the 
•ttacbment  for  non-payment  of  the  costs  of  the  cause 
i^d  of  the  reference  must,  therefore,  be  made  absolute. 

Rule  absolute. 

"  (a)  11  Ve*.  646.  {h)  14  EaMt,  197.  (c)  5  TaunU  778. 
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sahirday.  The  KiNo  agoifist  Hughes. 

Where  a  new  A   RULE  had  been  obtained,  calling  upon  Hugjkex  to 

graoted  to  an  shew  cause  why  an  information,  in  the  nature  of  quo 

the  mi^oiNMnd'  Warranto^   should  not  be  filed  against  him  for  iisur|nng 

JjhS^it't^'  the  office  of  mayor  of  Staffbrd.    The  affidavits  in  sop- 

SwJrtiouid  be  P^^  ^^ ^^^  ^^  Stated  the  following  fiu^ts.    By  a  charter 

onrtain  definite  of  the  12  Joc.  1^  it  was  granted  that  the  boroogfa  of 

indefinite  body  Stafford  should  be  a  free  borough,  and  that  the  bailifi 

of  burgenti;  *^ 

and  the  definite  and  burgesses  should  thenceforth  be  a  body  corporate^ 
majority  of  the  by  the  name  of  mayor  and  burgesses  of  the  borough  of 
fiedj^dTdoire  ^^^iff^^i  '^^  ^^  county  of  Stafford.  That  there  should 
^tfttfMtto  ^  ^^^  mayor,  ten  aldermen,  and  ten  chief  burgesses 
1^  acting  under  ^^j  which  should  be  called  the  common  council  of  tiie 

ity  or  by  a  writ- 

^ '2?*"***"'*.  borough,  and  the  rule  of  government  of  the  boroi^ 
Held,  that  thii   was  Vested  in  them.     This  charter  was  accepted  by  the 

was  a  valid  ac-  .  i  ,  ,        ,  nm  i. 

ceptance.  Corporation,  and  acted  upon  by  them.     The  mayor  of 

Whether  it  wm  Stafford  is  the  returning  officer  at  the  election  of  mem- 
^^^^  '      bers  of  parliament  for  Stafford,     Hughes  was  elected 

S^b^r"  ^^y^*"  ^"  ^®  ^^^^  of  October  1825,  and  held  the  office 
TOuori^r^of  the    for  one  whole  year,  and  on  the  2Sd  of  October  1 826, 

was  re-«lected,  and  held  the  office  for  a  year  after  such 
re-election.  On  the  9th  and  10th  otjune  1826,  Hughes 
presided  as  returning  officer  at  the  election  of  memberi 
of  parliament  for  the  borough  of  Stafford.  An  inform- 
ation, in  the  nature  of  quo  warranto,  was  filed  aginnst 
him,  for  taking  upon  himself  the  office  of  mayor  by 
virtue  of  the  election  on  the  £dd  of  October  1826,  where- 
upon judgment  of  ouster  was  given  in  Easter  term  1827. 
In  the  year  1826,  six  aldermen  and  five  capital  bur- 
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gesses  presented  a  petition,  signed  by  themselves  only,  to  1828. 
the  king,  slatbg  that  they  were  the  only  reoudning 
aldermen  and  capital  burgesses,  ^fmd  were  not  sufficient 
in  number  to  constitute  a  legal  meeting  of  the  corpor- 
ation fi>r  the  transaction  of  business,  and  the  ordinary 
government  of  the  borough,  and  praying  ibr  a  new 
charter,  investing  them  and  the  burgesses  of  the  borough 
with  the  same  powers  and  privileges  as  they  had  befqre 
enjoyed  under  the  charter  of  Jac.  1 .  By  letters  patent, 
8  G.  4.,  his  majesty  granted  that  the  burgesses  of  Staf^ 
ford  should  be  a  body  corporate,  by  the  name  of  mayor 
and  burgesses  of  the  borough  of  Stqjffbrds  that  there 
should  be  one  mayor,  eleven  aldermen,  including  the 
mayor,  and  ten  ci^ital  burgesses,  &c.  as  in  the  former 
charter.  By  the  new  charter,  Hughes  was  nominated 
the  first  mayor  to  continue  in  office  until  Monday  next 
after  the  feast  of  St.  Luke  1828,  and  certain  commis- 
sioners were  named  to  administer  the  oaths  to  him. 
This  charter  was  not  at  any  time  accepted,  and  on  the 
contrary  was  rejected  by  the  said  burgesses.  On  the 
8th  of  October  1827,  the  commissioners  attended  at  the 
tpwn  hall,  pursuant  to  notice,  in  order  to  administer  the 
oaths  to  Hughes.  A  request  was  made  by  one  Flintf  on 
behalf  of  several  burgesses,  to  have  the  question  of  accept- 
ance or  rejection  of  the  charter  put  to  the  burgesses 
then  present,  but  the  commbsioners  refused.  Almost 
uil  the  burgesses  then  present  retired  into  an  adjoin- 
ing room,  where  the  question  was  put,  and  carried 
unanimously,  that  the  charter  should  be  rejected ;  and 
there  were  present  on  that  occasion  a  majority  of  the 
burgesses  of  the  borough.  Hughes  and  all  the  other 
persons  named  in  the  charter  as  aldermen  and  chief 
burgesseS)  with  one  exception,  took  the  oaths  on  that 

Z  z  S  day. 


Hm  Knio 
Hvoan. 


tl6  OASES  IN  HILARY  TERM 

183&.  day«  On  the  11th  oi  October^  Hughes  acted  ds  mHyor; 
by  presiding  at  an  election  of  a  town-serjeant :  fbriy*-iilne 
burgesses  polled  on  that  day,  and  then  the  mayor  aci^ 
joumed  the  meeting  to  the  22d,  and  then  again  ad^ 
journed  to  the  23d,  when  the  election  was  finished^ 
262  burgesses  out  of  820,  the  aggregate  number,  hkTing 
polled.  A  meeting  of  the  burgesses  was  called  by  FKnl 
an  the  11th  of  October^  when  those  assembled  agdtf 
voted  to  reject  the  charter. 

The  affidavits  in  answer  stated,  that,  besides  the 
petition  of  the  surviving  aldermen  and  chief  bargesses, 
500  burgesses  presented  another  petition,  praying  that 
the  request  in  the  former  might  be  granted.  These 
petitions  were  notorious  in  the  borough,  and  a  counter 
petition  was  procured  by  Flintf  who  canvassed  fei^ 
signatures  to  it  The  first-mentioned  petition  was  re^ 
ferred  to  the  Attorney  and  Solicitor  General,  who  ap« 
pointed  several  meetings  for  taking  it  into  consideration, 
when  Flint  attended  with  counsel,  and  the  subject  of  the 
new  charter  was  fully  discussed  by  counsel  on  both 
sides,  and  the  draft  of  the  proposed  new  charter  was  at 
last  settled  and  agreed  upon  by  the  counsel  on  both 
sides,  with  the  exception  of  the  names  of  the  persons 
who  should  form  the  new  common  council,  and  as  to 
that  it  was  ultimately  agreed  that  each  party  should  send 
to  his  Majesty's  privy  council  a  list  of  the  names  of  th6 
persons  proposed,  and  that  the  privy  council  should 
insert  the  names  of  such  persons  from  the  said  two  lists 
as  to  them  should  seem  most  proper.  This  agreement 
was  acted  upon,  the  lists  sent  in,  and  the  new  charter 
afterwards  granted,  bearing  date  September  6.  1897. 
The  new  charter  was  the  same  as  the  old,  and  con^ 
tained  nothing  that  was  not  in  the  draft  before  xa&k^ 

tioned, 
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tioned,  etcept  the  naines  of  the  oominoii  couneily  and       ISfiti 
some  itgulation  as  to  serting  on  juries.    At  the  meeting  '" 

on  the  8th  of  October^  when  the  commissioners  attended  tigtbuti^ 
to  administer  the  oaths  to  the  mayor,  there  were  not  aboT^ 
200  burgesses  present,  and  not  more  than  100  of  them 
went  into  the  adjoining  room  upon  th^  commissioner's 
refusing  to  put  the  question  as  to  accepting  or  refusing 
the  charter,  and  the  charter  was  not  then  or  at  any 
other  time  rejected  by  a  majority  of  the  burgesses.  Ai 
the  meeting  on  the  1 1th  of  October  for  the  election  of  a 
town-seijeant,  a  large  party  who  were  not  burgesMis 
attended,  and  obstructed  the  proceedings  thereat,  by  very 
great  violence  and  tumult,  and  by  threats  and  insult  pre- 
vented many  burgesses  from  voUng  who  were  desirous  of 
so  dftog,  and  for  that  reason  the  mayor  thought  it 
necessary  to  adjourn  the  meeting  to  the  22d.  Thci  business 
of  the  election  was  on  that  day  again  greatly  obstructed 
in  the  same  manner  as  before,  and  also  on  the  SSd,  td 
which  day  the  proceedings  were  adjourned.  On  thitt 
day  the  election  terminated,  and  in  all  262  burgesses 
voted  at  the  election.  Ailer  the  election,  it  was  repre- 
sented to  the  mayor  that  many  burgesses  bad  fbund  it 
impossible  to  signify  their  acceptance  of  the  new  charter 
by  voting  at  that  election,  in  consequence  of  the  violent 
proceedings  before  mentioned,  and  that  they  were  de- 
sirous of  signifying  their  acceptance  of  the  charter;  a 
book  was  therefore  sent  round  with  a  written  declaration 
of  assent  to  the  charter,  and  129  resident  burgesses  and 
100  non-resident,^  who  had  not  voted  at  the  election^ 
signed  this  written  acceptance  of  the  new  charter.  The 
aggr^;ate  number  of  burgesses  resident  and  non-resident 
was  820,  of  whom  about  700  were  resident;  of  these  391 
had  accepted  the  charter  either  by  voting  at  the  election 
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1828*        held  under  it,  or  by  expressing  their  assent  in  writing; 

and  in  the   latter  mode  100  non-residents   had  also 

a^fot        expressed  their  assent,   making  an  aggregate  Dumber 
of  491. 

> 

The  SoUcUor-Qmeral  and  Russell  Seijt  shewed  causes 
Two  objections  to  the  title  of  Hughes  were  mendaiMd 
pn  moving  for  the  rule,  viz.  that  the  charts  by  whidi 
be  was  appointed  mayor  was  rqected,  and  that  the 
statute  9  Ann.  c.  20.  s.  8.  made  it  unlawful  for  him  to 
fill  the  office  during  the  present  year,  inasmuch  as  Jie 
had  held  it  for  the  two  preceding  years.  Now  it  mnit 
be  admitted  that  a  charter  may  be  rejected  by  those 
who  are  specially  named  in  it ;  or  if  the  whole  body  to 
whom  it  is  addressed  r^ect  it,  the  charter  becomes  a 
dead  letter ;  but  if  all  the  persons  named  in  the  charter 
accept  it^  the  dissent  of  another  and  indefinite  body  is 
of  no  avail.  The  law  has  not  provided  any  mode  bi 
collecting  the  suffrages  of  the  indefinite  body,  and  they 
are  not  burgesses  or  freemen  until  they  come  in  and 
accept  the  charter.  In  Dr.  Aske-j!s  case  (a),  this  was 
laid  down  by  Yates  J. :  ^^  If  the  inhabitants  of  a  town 
are  incorporated,  yet  every  one  must  be  admitted  before 
he  becomes  a  corporator."  And  as  to  the  case  then 
before  the  Court,  he  said,  <^  I  am  far  from  thinking  that 
all  the  men  of  and  in  London  then  practising  physic 
were  incorporated  by  the  charter.  The  immediate 
grantees  under  the  charter  were  the  six  persons  named 
in  it,  the  rest  were  to  be  admitted  by  them.  They  were 
not  ipso  &cto  made  members.  They  were  first  to  give 
their  consent  before  they  became  members,  they  could 

(o)  4  Burr,  2200. 

not 
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not  be  incorporated  without  their  consent."  The  chai^er  1 828« 
incorporated  six  persons  specially  namedj  and  aU  others 
of  the  Jaculty^  of  and  in  the  city  of  London,  In  Bex  v.  jy^^_ 
Amen/  {a\  which  was  the  case  of  a  charter  incorporating 
*'  the  citizens  and  inhabitants  of  Chester^^^  a  question 
arose  as  to  the  acceptance  of  the  charter*  BuUer  J« 
saidy  ^'  In  a  corporation  consisting  of  different  integral 
parts,  if  any  of  the  freemen,  being  an  indefinite  body, 
attend  the  meetings  of  the  corporation,  it  is  sufficient* 
It  is  not  required,  in  all  cases,  that  a  majority  of  the 
whole  body  should  be  present ;  and  if  a  smaller  number 
than  a'  majority  of  an  indefinite  part  of  the  corporation 
be  sufficient  to  constitute  a  lawful  assembly,  for  doing 
corporate  acts,  after  they  are  incorporated,  it  will  be 
difficult  to  find  a  reason  why  the  same  qumber  may  not 
accept  the  charter."  These  cases  shew,  that  they  who 
refuse  to  come  in  cannot  be  incorporated  against  their 
will,  but  that  the  acceptance  will  be  good  as  to  those 
who  assent  to  it ;  and  the  same  point  is  established  by  the 
Gpise  of  Bex  v.  Pasmore  {b).  But  whatever  may  be  the  law 
as  to  the  necessity  of  acceptance  by.  a  majority,  here  the 
charter  was  in  fact  so  accepted.  All  the  persons  named 
.^in  the  charter,  with  one  single  exception,  accepted  it ; 
%S2  burgesses  attended  a  corporate  meeting,  called 
under  the  charter,  and  voted  at  an  election  of  a  cor- 
porate officer ;  they  therefore  acted  under  the  charter, 
which,  kxcording  to  Bex  v.  Amery^  was  the  best  evidence 
of  acceptipce.  Others  would  have  given  the  same  proof 
of  assent  to  the  charter,  but  were  prevented  by  the  vio- 
lence of  those  who  make  this  application ;  they  then 
signed  a  written  declaration  of  their  assent  and  desire 
to  accept  the  charter.     Now  the  law  has  not  provided 

(a)  1  7.  n.  588.  {b)  9  7.  B.  199. 
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16284        any  specific  form  of  acceptance;  and^   thertfere^  nsoj 
«^^      uttequiTocal  act,  shewing  a  desire  to  accept  a  chaiteTi 

<<««>ur  oQipht  to  be  held  sufficient  The  persons  who  suned 
this  diedaration  were  1S9  resident,  and  100  non-iiettdeot 
burgesses.  In  fact,  then,  the  charter  was  accepted  bj 
the  whole  of  the  definite  bodies,  saTc  one  indiTidaili 
and  a  nuyority  of  the  burgesses  resident  and  non-reii- 
dent  The  other  objection  is  equally  iuTaiid :  it  depends 
entirely  upon  the  stat  9  Ann.  c.  £0.  5. 8.,  which  pni- 
vides  that  no  officer  of  a  corporation  who  presides  if 
the  election  of  members  of  parliament,  and  nudus  tU 
return,  shall  be  capable  of  being  elected  into  such  oflee 
for  two  successive  years.  Hughes  was  not  elected  into 
the  office  of  mayor  of  Stafford  for  the  present  year,  bit 
was  aj^inted  by  the  King^  who  is  not  bound  fay  Ae 
statute* 

C&mpbell  contrlL.  The  acceptance  of  the  charter  is 
thb  case  was  absolutely  necessary,  in  order  to  make  it 
binding.  Suppose  this  rule  were  made  absolute^  and 
an  information  filed,  the  defendant  would  be  bound  to 
aver,  not  only  his  appointment  under  the  charter,  bat 
that  the  charter  had  been  accepted.  It  is  the  pre- 
rogative of  the  crown  to  grant  a  charter,  but  it  is  the 
right  of  the  subjects,  to  whom  it  is  addressed,  to 
accept  or  to  reject  it.  Then  how  is  a  charter  Id  be 
accepted  ?  It  has  been  contended,  that  acceptance  bf 
the  select  bodies  named  in  the  charter,  and  sodi  cf 
the  indefinite  body  as  choose  to  come  in,  suAoes. 
AU  the  authorities  upon  the  subject  are  expected  in 
Bex  V.  Pasmore^  and  the  result  of  them  is,  that  the 
aeeeptance  in  this  case  could  only  be  by  a  nutjoiitjr 
of  the  old  burgesses,  to  whom  the  charter  was  «d- 
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dressed.    Baggers  case  (a)  is  directly  in  point*    The  ar^       IB26% 
gnment  on   the  other  side  proceeds  entirely  on  the        ' 

Tile  Kiii4 

assiimption  that  the  old  corporation  was  dissolved.  But  j^^*^^ 
that  wtis  not  so,  and  this  was  not  a  charter  to  persons 
about  to  be  incorporated  for  the  first  time.  The  charter 
oSJiac.  1.  recites,  that  the  corporation  had  existed  from 
time  immemorial;  and  there  is  a  great  difierenee  be^ 
tween  a  new  charter  granted  to  an  old  corporation  and 
a  charter  of  original  incorporation.  In  The  Magor^  S^. 
qfCckhester  v.  Seaber  (6),  Lord  Mansfield  says,  •«  The 
eorporation  is  not  dissolved  by  the  judgments  of  ouster; 
and  subsequent  deaths  of  the  mayor  and  aldermen; 
Aoogh  tliey  are  without  their  magistracy,  their  consti- 
tution is  not  destroyed  and  gone ;  their  former  rights 
wJould  remain.  Would  not  a  freeman  of  Colchester  still 
continue  to  have  a  right  of  common,  or  to  vote  folf 
members  of  parliament  ?**  And' in  such  cases,  his  Lord* 
ship  says,  it  has  never  been  disputed,  but  that  new 
charters  revive  and  give  activity  to  the  old  corporation. 
The  present  charter  then  was  addressed  to  820  bur* 
gesses,  all  of  whom  had  rights  under  former  charters, 
of  which  they  could  not  be  deprived  without  their  as- 
sent It  is  true,  that  the  new  charter  closely  resembles 
the  former  one ;  but  the  question  is  the  same  as  if  they 
were  totally  different.  In  such  a  case  it  would  be  impos- 
sible to  say,  that  the  select  body  could,  by  their  accept- 
ance, make  the  charter  binding  in  defiance  of  the  inde- 
finite body.  There  is  no  authority  in  favour  of  such- 
an  <^inion,  and  reason  is  against  it.  At  all  events, 
therefore,  the  Court  will  not  come  to  such  a  decision 
upon  motion.  If  an  acceptance  by  the  indefinite  body 
be  necessary,  the  next  question  is,  How  their  determin- 

(n)  1  Roa.  lUp.  S96.     S  Brouml.  100,  (()  3  Bi&t.  ISTa 
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18t8»       ation  is  to  be  ascertained  ?    The  burgesses  being  a  idD 
existing  body,  recognized  by  law,  they  who.  promoted 

wV^       the  new  charter  should  have  called  a  meeting  at  whiA 
the  senior  alderman  might  have  presided ;  and  at  such 
meeting  the  sense  of  the  burgesses  might  have  been  as- 
certained, by  a  quasi  corporate  act.    Thia  would  ban 
been  a  much  more  fair  proceeding  than  procaring  the 
signatures  of  burgesses^  which  might  have  been  done  by 
fraud  and  misrepresentation.    But,  as  to  the  nnmbsr 
of  those,  who  agreed  to  accept  the  new  charter,  there  ii 
much  contradiction  in  the  affidavits ;  it  is,  therefiw^  a 
question  fit  to  be  tried.    At  all  events,  if  the  charter  hn 
been  accepted,  that  was  not  until  long  after  Hk^kes  wm 
sworn  in  and  b^;an  to  act  as  mayor.  He  took  the  oithi 
on  the  8th  of  October.    The  election  of  towii-aeijem^ 
which  is  used  as  evidence  of  acceptance  by  268  ba^ 
gesses,  was  not  until  the  2Sd;  and  many  of  the  sips- 
tures  of  the  assenting  burgesses  appear  to  have  been  oIh 
tained  since  this  rule  was  granted.    Then,  as  to  the  slat 
9  Ann.  c,  20.  5. 8.,  it  is  certainly  true,  that  the  words  of 
it  apply  only  to  the  re-election  of  corporate  oflScers;  but 
the  intention  of  the  l^islature  clearly  was,  that  the  fsme 
person  should  not  fill  the  office  for  two  successive  yetn; 
and  the  re-appointment  of  Hughes  to  the  office  of  mqror 
was  directly  at  variance  with  that  intention. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  It  appears  that  the  cofi- 
poration  of  the  borough  of  Stafford  formerly  consisted  of 
about  820  persons,  of  whom  nearly  700  were  restdenL 
Other  persons  might  acquire  the  right  to  become  bur- 
gesses, by  birth  and  servitude.  By  a  charter  of  the 
12«7. 1.  the  government  of  the  borough  was  vested  in 
the  mayor,   ten  aldermen,  and  ten  capital  burgesew 
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By  inattention,  or  some  other  cause  which  has  not  been        1828. 
explained,  these  definite  bodies  became  so  much  reduced      ^    „ 
in  numbers,  that  they  were  no  longer  capable  of  p^-       ,3^^ 
forming  any  corporate  acts,  and  the  government  of  the 
borough  was,  therefore,  dissolved  and  gone.     Whether 
the  consequence  of  this  state  of  things  was  that  the 
Crown  might)  by  quo  warranto,  have  dissolved  the  cor^ 
poration  itself  we  are  not  called  upon  to  decide ;  but  I 
agree  that  in  the  absence  of  any  such  proceeding,  the 
existing  corporators  continued  to  possess  their  former 
Tights,  but  without  having  the  power  to  perform  the 
dudes  imposed  on  them  by  their  charters;  and  they 
possessed  those  rights  for  their  own  lives  only,  and  in 
process  of  time  the  existence  of  the  corporation  would 
have  been  terminated  by  the  natural  death  of  the  cor- 
porators*   This  being  the  state   of  the  corporation, 
petitions  for  a  new  charter  were  presented  to  the  Crown, 
signed  by  all  the  remaining  members  of  the  definite  and 
governing  bodies  in  the  old  corporation,  and  by  500  of 
the  indefinite  body  of  burgesses ;  a  counter-petition  was 
presented  by  a  smaller  number,  who  employed  Flint  as 
dieir  attorney.     The  parties,  with  their  counsel,  met 
before  the  attorney  and  solicitor-general,  and  agreed  to 
the  form  of  the  new  charter.    Then  the  nomination  of 
the  new  mayor,  and  the  new  officers  of  the  corporadon, 
belonged  to  the  Crown.     Each  party  sent  in  a  list  ot 
names,  and  his  Majesty  made  a  selection  from  them. 
'These  are  the  circumstances  under  which  the  charter 
vas  granted,  and  the  single  question  to  be  decided  is 
tills,  Under  what  form  were  the  burgesses  bound  to 
'i^^ify  their  assent  to  the  charter  ?    It  is  said  that  there 
'should  have  been  a  public  meeting,  and  a  vote  upon  Ae 
question,  whether  it  slunild  be  accepted  or  not^  and  if 
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.1888.       that  was  absolutely  necessary,  the  charter  oerUunly  tvp 
-'"' — ^       not  been  accepted.    But  no  instance  of  any  radi  meelnf 
a§mmH       jias  been  shewn,  nor  has  any  authority  or  dictmn  thit 
such  a  meeting  was  necessary  been  adduced.     It  has  lofug 
been  the  received  opinion  that  there  must  be  an  aooefi^ 
ance,  but  the  mode  of  proving  it  has  always  beeo  kft 
iopen.    In  general,  the  acceptance  of  a  charter  has  beea 
proved  by  evidence  of  acting  under  it,  and  that  b  eii> 
dence  in  the  case  of  a  new  as  well  as  of  an  old  diaito; 
J^ow  it  appears  by  the  affidavits  in  this  case^  that,  ^Imi 
the  commissioners  met  on  the  day  appointed  for  it 
ministering  the  oaths,  there  was  a  meeting  attoided  hf 
a  considerable  number  of  burgesses.     There  are  coh 
tradictory  affidavits  as  to  the  assent  of  the  persons  thflR 
lusemUed,  and  it  appears  that  a  few  days  lUterwardi  s 
large  meeting  was  convened  by  Flinty  who  voted  is 
reject  the  charter ;  but  that  determination  so  exprand 
was  not  binding  upon  any  one  of  them ;  they  mtfji 
notwithstanding  all  that  tlien  passed,  alter  their  mindiSt 
a  subsequent  time,  and  accept  the  charter.     Then,wlHt 
was  the  next  step  ?     On  the  1 1th  of  October  there  was  t 
meeting  for  the  election  of  a  town-ser)eant ;  many  pefsoM 
desirous    of   attending   were    prevented    by    violeoo^ 
tumult,   and   threats;  the  meeting  was,   consequend]^ 
adjourned ;  the  same  course  was  pursued  on  the  secood 
day  of  the  election,  and  a  second  adjournment  became 
necessary;  finally,  however,  262  burgesses  did  actoallf 
vote  at  that  election,  and  by  that  act  shewed  their  ac- 
ceptance of  the  charter.     The  affidavits  go  on  to  stilB 
that,  but  for  the  violent  and  tumultous  interruption  of 
the  proceedings,  many  more  of  the   burgesses  would 
have  attended,  and  that  a  written  declaration  of  asaoit 
was  handed  about  amongst  them  in  a  private  manner, 

and 


Uoasit. 


IN  THE  8th  Sc  9th  Yl^ARS  OF  GEORGE  IV.  '  U9 

fuid  signed  by  129  over  and  above  the  262  wbo  voted  at  18£8. 
the  election.  These  two  numbers  constituted  a  majority  ^-— 
of  the  resident  burgesses,  and  the  signatures  of  lOOnon-  agamui 
it^dentSy  being  a  majority  of  that  body,  were  also 
obtained  in  .the  same  manner.  The  charter  was,  there- 
fore, accepted  by  a  majority  of  the  whole  body  of  bur- 
gesses. It  is  said  that,  if  an  acceptance  of  a  charter  is 
to  be  obtained  in  this  private  manner,  a  door  will  b^ 
opened  for  fraudulent  practices.  That  may  be  true;  but 
if  those  who  wish  to  declare  theif  assent  publicly  are 
deterred  from  so  doing  by  violence,  I  know  of  no  other 
mode  by  which  they  can  counteract  it,  but  by  signifying 
theiv  assent  in  private.  We  are  not,  ther^ore^  called 
•upon  to  d^ide  that  acceptance  of  a  dt^arter  is  not  neces- 
saiy,  ^or  thi^t  acceptance  by  a  reasonable  number  of 
Inirgesses  would  suffice,  although  there  is  much  to  be 
^d  in  &vour  of  that  opinion.  My  judgment  proceeds 
upon  this,  that  in  the  absence  of  any  known  and  settled 
mode  of  notifying  the  acceptance  of  a  charter,  that 
which  was  done  in  the  present  case  was  sufficient  With 
respect  to  the  other  objection  to  Hugke^s  title,  it  is 
perfectly  clear  that  the  statute  9  Arm.  c.  20.  does  not 
apply :  that  was  intended  to  prevent  the  re-election  of 
loertain  corporate  officers,  and  certainly  is  not  binding 
m  the  Crown,  although,  doubtless,  it  is  fit  to  be  taken 
into  ocmsideration  when  a  new  presiding  officer  is  to  be 
appointed.  As  to  the  precise  time  when  Hughes  became 
mayor,  I  think  that  very  immaterial  to  this  case ;  it  was 
|i9t  made  a  ground  for  the  motion ;  and,  inasmuch  as  the 
aSda.vits,  upon  which  the  rule  was  obtained,  have  not 
disclosed  the  whole  of  the  case,  but  suppressed  many 
material  fiicts,  I  think  that  the  rule  should  be  discharged 
with  costs. 

Batlet 
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18S8.  Batlet  J.    I  am  entirely  of  the  same  opinion ;  there 

■ 

has  been  a  Talid  acceptance  of  this  charter  by  a  roajoriqr 
of  the  persons  to  whom  it  was  addressed*  The  sitnatifn 
of  the  corporation  at  the  time  when  this  charter  was 
granted  is  not  an  immaterial  feature  in  the  case.    Ac- 
cording to  former  charters  there  was  a  local  goTemmcnt 
for  the  borough ;  that  was  lost  through  neglect    It  is 
supposed,  that  all  the  rights  of  the  surviving  burgesses 
nevertheless  remain.     For  certain  purposes  their  r^ti 
may  remain ;  but,  for  the  misconduct  of  the  oorporatifliH 
in  not  keeping  up  the  governing  body,  I  am  of  opinion 
that  it  might  have  been  dissolved  by  quo  warranto;  and 
they  who,  at  a  meeting  held  in  a  tumultuous  manner, 
at  first  voted  for  rejecting  the  new  charter,  might  verf 
probably  change  their  opinion,  and  be  desirous  of  aocqit- 
ing  it,  when  informed  that  their  privileges  under  former 
charters  might  be  annihilated  by  the  dissolution  of  die 
corporation.    And  accordmgly  we  find,  in  a  very  shot 
time  afterwards,  a  majority  of  the  burgesses  signifytif 
their  acceptance  of  the  charter,  either  in  writing  or  bj 
acting  under  it ;  and,  ia  the  absence  of  any  authoritj 
fixing  tfie  mode  in  which  the  acceptance  of  a  charter  ii 
to  be  signified,  I  think  that  which  was  done  in  the 
present  case  sufficed  to  shew  an  acceptance ;  and  if  that 
chorter  be  now  the  governing  charter  of  die  borongh, 
there  can  be  no  doubt  that  Hughes  lawfully  holds  the 
office  of  mayor. 

HoLROYD  J.  The  crown  certainly  had  a  right  to 
invigorate  this  corporation,  by  granting  a  new  charter, 
and  filling  up  the  definite  bodies,  which  had  been  sot 
fered  to  be  so  much  reduced  that  they  were  no  longer 
capable  of  discharging  their  corporate  functions.     And 
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when  this  new  charter  was  offered  it  was  not  necessary       1828. 
to  have  a  corporate  meeting,  to  ascertain  whether  it     _ 

^  °  The  KiKG 

dumld  be  accepted  or  not,  the  assent  of  the  parties  to  ^gaina 
whom  it  was  addressed  being  sufficiently  shewn  by  act* 
ing  under  it.  With  respect  to  the  other  objection,  I 
am  satisfied  that  the  stat.  9  Ann*  c,  20.  does  not  apply  to 
an  appointment  by  the  crown  under  a  new  charter. 
Besides,  Hughes  was  not,  in  iact,  mayor  for  the  year 
piteeding  the  grant  of  the  charter;  he  was  elected,  but 
afterwards  ousted  by  quo  warranto. 

LiTTLEDALB  J.  I  entirely  agree.  The  corpo^ration 
were  in  such  a  situation  that  they  could  no  longer  per- 
form the  functions  of  a  corporation.  Their  liberties, 
indeed,  had  not  been  seized  by  the  crown,  but,  on  the 
contrary,  a  new  charter  was  granted.  The  crown 
thereby  recognised  the  burgesses  of  Stafford^  as  they 
existed  before,  and  certain  corporate  officers  were  nomi<* 
nated.  They  were  not  the  corporation,  but  were  ap- 
pointed to  execute  certain  duties  in  the  corporation.  It 
is,  therefore,  said,  that  acceptance  of  the  charter  by  the 
corporation  was  necessary,  in  order  to  make  it  binding 
upon  them.  But  by  whom  was  this  acceptance  to  be 
declared  ?  On  the  one  hand  it  is  said,  that  acceptance 
by  those  named  in  the  charter,  or  by  so  many  as  chose 
to  come  in  and  take  the  oaths  under  the  charter,  is  suf- 
ficient On  the  other  hand,  it  was  contended,  that  nothing 
short  of  an  acceptance  by  the  burgesses  at  large  would 
be  sufficient.  I  think  an  acceptance  by  those  named 
only  would  not  be  good ;  but  I  am  satisfied  that  accept- 
ance by  those  persons,  together  with  a  majority  of  the 
burgesses,  was  a  valid  acceptance ;  and  I  flo  not  mean 
to  decide,  that  the   concurrence  of  a  majority  of  the 
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1828.       burgesses  was  necessary.     The  next  question  isp  How 
was  the  opinion  of.  these  parties  to  be  ascertained?  It- 

^P^        may,  in  some  respects,  be  convenient  to  bold  a  meeting 
for  that  purpose,  but  there  is  not  any  authority  for 
saying  that  it  is  necessary ;  and,  probably,  the  inconve- 
nience attending  such  a  proceeding  would  be  greater 
than  the  convenience.    At  all  events,  I  am  of  opinion, 
that  any  unequivocal  act  of  the  parties,  shewing  thdr 
assent  to  accept  and  be  governed  by  the  charter,  is  sof** 
ficient.     Here,  a  majority  of  the  burgesses,  either  by 
voting  at  an  election,  or  by  a  deliberate  declaration  in 
writing,  expressed  such  assent     That,   I   think,  ren- 
dered the  new  charter   the  governing   charter  of  the 
borough,  and,  consequently,  Hughes  is  entitled  undar 
it  to  the  office  of  mayor.     The  rule  for  an  information 
against  him  must^  therefore,  be  discharged. 

Rule  discharged. 


The  King  against  The  Justices  of  Glamorgan- 
shire. 

By  •  canal  act,    T>  Y  an  act  of  the  SO  G.  3.  s.  1.,  for  making  and  main- 

the  compaoy  of    -^-^ 

proprietors  taiiiing  a  navigable  canal  from  Merihyr  T^dciltf  to 

to  moke  the       ^"^  through  a  place  called  the  Bank,  iliear  the  town  of 

canal,  and  to  do 

aU  other  acts  which  tlicj  might  think  necessary  and  convenient  for  tlie  making,  improving 
and  using  the  canal ;  and  the  profit  of  the  company  on  the  money  expended  in  watkbag  tad 
completing  the  navigation  was  not  to  exceed  8  per  cent,  per  annum  ;  and  in  order  to  asoor- 
tain  the  clear  amount  of  the  profits  of  the  navigation,  the  company  were  required  to  keep  tD 
account  of  the  money  laid  out  in  making  the  canal,  and  of  all  charges  incurred  before  the 
canal  was  completed,  and  also  to  make  out  an  annual  acooutit,  balanced  to  tba  tf9rii  of 
September,  of  the  rates,  and  of  the  charges  attending  tlie  supporting,  maintaining  and  tUMf 
the  said  navigation ;  and  these  accounts  were  to  be  laid  before  the  justices  at  qoaner  ses- 
sions, and  they  were  to  reduce  the  rates  whenever  the  clear  profits  of  the  naTintiov  cx« 
cccded  8  per  cent,  upon  the  money  laid  out :  Held,  that  the  company  were  aoOTorfsed  to 
widen  and  deepen  the  canal  after  it  had  been  once  completed  (that  be^  benrfif^t  to  tba 
public^,  and  that  the  cbarge  of  such  widcoing  and  deepening  was  a  charge  attending  the 
miDg  of  the  canal. 

CardfUr, 
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Cardiffy  in  the  county  of  Glamorgan^   certain  persons        1828. 

therein  named  were  made  a  body  corporate,  by  the  name 

of  **  The  Company  of  Proprietors  of  the  Glamorganshire       against 

r^        1    "KT     •        •        »  II  1       •  "^^  Justic«f  of 

Canal  Navigation,  and  they  were  authorised  to  make  Glamoroaii- 
and  complete  a  canal,  navigable  and  passable  for  boats 
and  other  vessels  from  Merthyr  TydviU^  through  several 
places  therein  mentioned,  and  among  others,  to  and 
through  a  place  called  the  Bank^  near  to  the  town  of 
Cardiff^  and  to  supply  the  canal  with  water,  &c.  to  make 
reservoirs,  &c.  And  for  those  purposes  the  company 
were  authorised  to  enter  into  and  upon  the  lands  or 
grounds  of  any  persons,  and  to  set  out  and  ascertain 
such  parts  thereof,  as  they  should  think  necessary  and 
proper  for  making  the  canal,  and  all  such  other  works, 
matters,  and  conveniences  as  they  should  think  proper 
and  necessary  for  efiecting,  completing,  maintaining, 
impp&oingy  and  using  the  said  canal  and  other  works,  &c. 
Another  part  of  the  same  clause  audiorised  the  company 
to  make,  set  up,  and  appoint  such  towing  paths,  banks 
and  ways,  convenient  for  towing,  haling,  or  drawing  of 
boats  or  other  vessels  passing  upon  the  said  canal,  and 
proper  places  for  boats  and  other  vessels  navigating 
upoa  the  canal,  to  turn,  lie,  or  pass  each  other,  and  to 
do  all  othar  matters  and  things  which  they  should  think 
necea^a^  and  convenient  for  the  making,  extending,  pre- 
serving, improving,  completing,  and  using  the  canal 
and  .'Other  works,  in  pursuance  and  according  to  the 
true  ia tent  and.  meaning  of  that  act.  Then  by  the 
fbr^^ixiih  section  it  was  provided,  that  the  clear  profits 
to  be  xec^ived  by  the  company  from  the  navigation 
sh'buld  never  exceed  8  per  cent,  per  annum  iipon  all 
such  mon<^  as  should  be  expended  in  making  and  com* 
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}828«       pleting  the  navigation,  and  the  several  works  rebting 

„  thereto,  and  in  defraying  the  expenses  of  obtaining  that 

againu        act;  and  in  order  to  ascertain  the  amount  of  the  dear 

^The  Justices  of 

Glamomav-  profits  of  the  navigation,  they  were  thereby  required  to 
cause  to  be  entered  in  a  book,  a  true  account  of  the 
charges  and  expenses  attending  the  obtaining  of  the  act, 
and  all  money  laid  out  and  expended  in  the  making 
and  completing  the  canal,  and  of  all  charges  and  ex-> 
penses  which  should  from  time  to  time  be  incurred  on 
account  of  the  navigation  and  the  several  works  thereto 
belonging,  previous  to  and  until  the  same  should  be 
made  and  completed;  and  they  were  required  from 
Michaelmas  next,  after  the  expiration  of  two  years  from 
the  time  of  completing  the  canal,  to  cause  a  true  and 
particular  account  to  be  kept,  and  annually  made  up  and 
balanced  to  the  29th  of  September ^  of  the  rates  received 
by  virtue  of  that  act,  and  of  the  charges  and  expenses 
attending  the  supporting,  maintaining,  and  using  the  said 
navigation,  and  the  several  works  thereunto  belonging; 
and  the  first-mentioned  account  of  the  charges  and 
expenses  attending  the  obtaining  of  the  act,  and  of 
the  making  and  completing  the  navigation  and  other 
works,  and  also  every  such  annual  account  as  aforesaid, 
were  to  be  laid  before  the  justices  of  the  peace  at  the 
Michaelmas  quarter  sessions  to  be  holden  for  the 
county  next  after  the  making  up  of  every  such  annual 
account;  and  if  by  any  such  annual  account  it  should 
appear  to  the  justices  that  the  clear  profits  of  the  said 
navigation  should,  upon  the  average  of  three  years  tiien 
next  preceding,  have  exceeded  the  rate  of  8  per  cent 
upon  all  such  money  as  should  appear  by  the  first- 
mentioned  account  to  have  been  laid  out  and  expended 
as  aforesaid,  then  the  justices  were  authorised  by  an 

order 
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order  to  be  made  at  such   sessions,   to  make   such        1B28» 
redaction  in  the  rates  for  one  year  then  next  as  in 
th^  judgment  would  be  sufficient,  so  that  the  clear 
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profits  of  the  navigation  for  that  year  might  be  as  near  GiJiuomiu»» 
8  per  cent,  upon  the  money  which  should  by  the  said 
first-mentioned  account  appear  to  have  been  laid  out 
and  expended  as  aforesaid  as  might  be.  By  a  sub- 
sequent act  of  the  S6  G.  3.,  entitled  ^^  An  act  to  amend 
an  act  of  the  SO  G.  3."  (setting  out  the  title  of  and  re- 
citing that  actX  the  company  were  authorised  to  extend 
the  canal  from  the  Bank  to  the  Lower  Layer ;  and  it  was 
thereby  declared,  that  the  extension,  when  completed^ 
should  be  deemed  part  of  the  canal,  and  all  the  powers 
contained  in  the  recited  act  (so  far  as  the  same  were 
applicable)  should  extend  to  the  extension;  and  the 
company  were  authorised  to  raise  a  sum  not  exceeding 
10,000/.  for  that  purpose,  for  which  they  were  to  re* 
ceive  the  same  interest  as  on  the  residue  of  their  capital, 
viz.  8  per  cent.  By  section  3.  it  was  enacted,  *^  that  the 
said  several  works  aforesaid,  and  the  said  extension^ 
and  all  other  works  whatsoever  incident  to  the  canal 
and  extension  to  be  made  and  done  by  virtue  of  the 
said  recited  act  and  that  act,  should  in  all  things  be 
finished  and  completed  within  the  space  of  two  years 
next  after  the  passing  of  that  act ;  and  no  part  of  the 
said  sum  to  be  raised  as  aforesaid  should  be  applied  in 
or  towards  defraying  the  expenses  of  doing  or  perform- 
ing any  of  the  works  aforesaid,  which  should  not.be 
done  within  the  space  of  two  years."  By  section  4.  the 
company  were  authorised  to  raise  (if  necessary  for  the 
purposes  aforesaid)  a  further  sum  of  money ;  but  on 
that  sum,  so  raised,  the  proprietors  were  not  to  receive 
more  than  5  per  cent,  profit.     In  pursuance  of  thf 

3  A  3  directions 
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1828.  directions  contained  in  the  SO  G.  3.  the  annual  accomit 
of  the  company  of  proprietors  of  the  rates  collected  by 

agtnnti  virtue  of  that  act,  and  of  the  charges  of  supporting, 
Olamomam-  maintaining,  and  using  the  navigation  and  the  several 
works  thereunto  belonging,  from  Michaelmas  1828  to 
Michaelmas  1824,  was  presented  to  the  justices  at  the 
Michaelmas  sessions  1824,  and  was  filed  amongst  the 
records  of  the  court,  and  in  that  account  there  was  a 
sum  of  5861/.  Il5.  lOd.  charged  as  disbursement,  paid 
labourers,  repairs,  timber,  expenses,  aflril  other  con- 
tingent charges.  At  the  Midsummer  quarter  sessions 
1827,  one  R.  BlackmorCy  a  freighter  upon  the  canal, 
objected  to  some  of  the  charges  composing  the  said 
item,  and  applied  to  the  justices  to  examine  the  ao- 
count,  and  he  particularly  objected  to  a  charge  of 
400/.,  which  sum  was  stated  to  be  laid  out  by  the 
company  in  widening  and  deepening  the  canal  ad  the 
wharf  of  Messrs.  Craxoshay  and  Co.  The  principal 
wharfs  for  loading  vessels  in  that  part  of  the  canal  near 
Cardiff' were  situate  above  the  place  called  the  Bankf 
but  within  the  limits  of  the  line  of  the  canal  authorised 
to  be  made  by  the  act  of  parliament  The  canal  was 
fifty-five  feet  in  width  opposite  certain  wharfs  of  Cravh 
shay  and  Co.  The  pressure  of  the  trade,  and  the 
crowded  state  of  the  vessels  lying  there  and  at  the 
wharfs  adjoining,  required  more  room.  In  consequence 
of  its  narrowness  there,  the  navigation  was  so  impeded 
that  vessels  could  not  lie  and  pass  each  other,  and  ob- 
structions and  delays  from  their  jamming  one  against 
the  other  were  constantiy  occurring.  The  freighters 
and  owners  of  boats  navigating  the  canal  made  t&> 
peated  complaints  to  the  company,  and  requested  that 
that  part  of  the  canal  might  be  widened  and  ^ieep- 

ened. 
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ened.     And  the  company  did  in  1824  deem  it  requisite        1828. 
and  convenient    for  the   purposes  of  the  navigation  ~ 

The  Kiwa 

to  widen  and  deepen  the  canal,  and  did  accordingly  againa 
cause  it  to  be  widened  from  twelve  to  fifteen  feet  at  the  Glamoroam- 
said  wharfs,  for  the  distance  of  about  260  yards,  and 
also  caused  it  to  be  partially  deepened  below  the  same 
wharfs,  and  near  to  the  Sea  Lock;  and  the  stim  of  400/. 
was  necessarily  expended  upon  the  works  of  widening 
and  deepening  that  part  of  the  canal.  Upon  the  ex- 
amination of  the  accounts  before  the  justices,  they  made 
an  order  that  the  said  sum  of  400/.  so  charged  for 
deepening  and  widening  the  canal  in  the  said  annual 
account  from  Michaelmas  1823  to  Michaelmas  1824 
should  be  expunged  from  and  disallowed  in  the  account 
A  rule  nisi  having  been  obtained,  calling  upon  the 
justices  of  Glamorganshire  to  shew  cause  why  a  writ  of 
certiorari  should  not  issue,  directed  to  them,  to  remove 
the  order  into  this  Court 

The  Sciicitor^Generali  LudUmf  and  Russell  Serjts. 
now  shewed  cause.  The  sum  of  400/.  was  properly 
expunged  from  the  accounts,  because  the  company  had 
no  authority  under  the  act  of  parliament  to  charge  that 
sum  in  the  accounts  laid  before  the  justices.  The  ex-> 
pense  incurred  in  widening  and  deepening  the  canal  is 
not  a  charge  attending  the  supporting,  maintaining,  and 
Using  the  said  navigation  and  the  several  works  there- 
unto  belonging ;  and  by  the  forty-sixth  section,  such 
charges  only  can  be  included  in  the  accounts  laid  before 
the  sessions.  It  is  true  that  the  30  G.  3.  empowers  the 
company  to  do  all  acts  which  they  may  deem  necessary 
for  (inter  alia)  improving  the  canal;  but  by  section  46. 
the  sessions  can  only  idlow  charges  attending  the  main- 

3  A  4  tainingi 
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1.828.       taining^  supporting,  and  using  the  canaL    A^amiiii^ 
""""*       however,  that  the  two  sections  are  to  be  constroed  toge- 

ITie  Kiira  .  .  .         u 

tminti       ther,  and  that  an  expense  attending  the  iiEqproving  the 

The  Justices  of 

Glaxokoan-  canal  may  be  allowed  by  the  sessions,  the  word  itigBraor 
ing  must  be  confined  in  construction  to  improYemeots 
made  on  the  canal,  as  it  was  completed  under  the  firai 
act,  and  extended  under  the  second.  So  oonstming 
the  word,  the  company  may  e3;ecute  new  works,  fiar 
the  purpose  of  maintaining  and  improving  the  old  line 
of  canal ;  but  they  have  no  authority  to  make  a  new 
canal.  This  construction  was  put  upon  the  acit  in  Rof 
v.  Glamorganshire  Canal  Company  {a).  The  deepening 
and  widening  was  as  to  the  increased  depth  and  widtbt 
pro  tanto,  the  making  of  a  new  canal,  ^nd  adaptiQg  it 
to  an  entirely  new  purpose,  by  allowing  vessels  o(% 
larger  size  to  navigate  it.  The  36  G.  3.  shews  deuAy 
that  the  legislature  did  not  intend  to  authorise  the 
company  to  make  new  works,  for  it  directs  that  the 
extended  line  of  the  canal  to  be  made  under  that  act 
shall  be  completed  within  two  years.  [Lord  Tenter^ 
den  C.  J.  As  far  as  the  question  presented  to  us  is  con- 
cerned, that  act  is  wholly  immaterial.  It  relates  only 
to  works  to  be  done  for  the  purpose  of  extending  the 
canal.  The  question  before  the  Court  is,  first.  Whe- 
ther the  company  had  authority  by  the  first  act  to 
deepen  and  widen  the  canal?  and,  secondly,  if  they 
had,  Whether  the  expense  attending  such  a  work  be 
a  charge  attending  the  maintaining,  supporting^  an4 
using  the  canal  ? j 

Sir  James  Scarlett^  Campbell^  and  Maule,  contrit.    The 

(a)    l2En$t,  157. 

meaning 
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meaning  of  the  legislature  must  be  collected  from  the       1826. 

different  clauses  of  the  act.  and  not  from  an  expression  m 

one  particular  clause  only.    The  company  are  authorised       agtanu 

The  Justicef  of 

not  only  to  make  but  to  impraoe  the  canal;  for  they  Glaxomav- 
are  to  do  all  other  matters  and  things  which  they 
shall  think  necessary  for  the  making,  extending,  pre- 
serving, improvingy  completing,  and  using  the  said 
canal  and  other  works.  Then  the  forty-sixth  sec- 
tjpn^  which  limits  the  amount  of  their  profits,  requires 
them  to  lay  yearly  before  the  sessions  accounts  of  the 
charges  and  expenses  attending  the  supporting,  maia-^ 
taining,  and  using  the  said  navigation,  and  the  several 
works  thereunto  belonging.  Now  it  must  have  been 
the  intention  of  the  legislature  that  the  company  should 
be  allowed  the  expenses  of  those  works  which  they 
were  enabled  by  the  first  clause  to  make ;  and  by  that 
section  they  were  authorised  to  do  all  things  which 
they  might  think  necessary  for  improving  the  canal. 
Although  the  word  impraoing  is  omitted  in  the  forty- 
sixth  section,  still,  giving  a  liberal  construction  to  the 
words  of  that  section,  the  expense  of  making  an  im-^ 
provement  which  the  public  exigencies  require,  in 
order  to  enable  them  to  have  the  full  use  of  the  canal^ 
may  be  considered  as  an  expense  attending  the  using  of 
the  said  navigation,  because  without  such  improvement 
it  could  not  be  used  for  those  public  purposes  which 
the  legislature  intended.  iBaj^ley  J.  If  an  act  of  parlia- 
ment gave  a  power  to  persons  to  expend  money  for  the 
supporting,  maintaining^  and  using  a  road,  they  might 
expend  money  for  lowering  hills  and  filling  up  valleys.] 
The  case  of  The  King  v.  The  Glamorganshire  Canal 
Company  {a)  shews,  that  though  the  works  be  new  in 

(a)   12  Tart,  157. 

specie. 
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1828.        specie,  yet  if  they  are  for  the  maintenance  of  the  canil, 
~       the  company  are  authorised  to  make  them* 

Tbc  Kino 
agtttfut 

Glamokgah-  Lord  Tenterden  C.  J.  This  case  depends  npoo  the 
construction  of  the  act  of  parliament  of  the  80  6.  S. 
The  question  is,  ivhether  the  sum  of  400/^9  which  has 
been  expended  by  this  canal  company  in  widening  and 
deepening  a  part  of  the  canal,  is  to  be  defrayed  out  of 
the  8  per  cent  profits  allowed  to  them  upon  their 
original  expenditure,  or  whether  it  is  to  be  broog^ 
into  the  annual  account  of  general  charges,  the  efl^  of 
which  may  be  to  postpone  the  time  at  which  a  redodioo 
of  the  tolls  for  navigating  this  canal  may  be  made  far 
the  benefit  of  the  public.  Now  the  act  of  the  90  6. 1 
incorporates  the  canal  company,  and  gives  them  a 
power  to  make  and  complete  a  navigable  canal  witluB 
specified  limits,  and  to  enter  upon  the  lands  of  aiij 
persons,  and  to  set  out  and  ascertain  such  parts  thereof 
as  they  shall  think  necessary  and  proper  for  making  Ae 
said  canal,  and  do  all  such  other  works,  matters,  and 
conveniences  as  they  shall  think  proper  and  necessaiy 
for  effecting,  completing,  maintaining,  improvin^^  and 
using  the  canal  and  other  works.  Then  in  another 
part  of  the  same  section  the  company  are  to  do  all  odier 
matters  and  things  which  they  shall  think  necessary 
and  convenient  for  the  making,  extending,  preservings 
improving,  completing,  and  using  the  said  canal  and 
other  works.  The  person  who  framed  the  act  did  not 
even  in  the  same  section  always  use  the  same  language^ 
with  reference  to  the  same  subject-matter.  The  word 
improoingi  however,  occurs  twice  in  that  clause  where 
the  legislature  is  providing  for  the  making  of  the  canaL 
The  forty-sixth  section  provides  that  the  clear  profits  of 

the 
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the  company,  to  be  derived  from  the  navigation,  shall  1828. 
not  exceed  8  per  cent,  upon  the  money  laid  out  and  ^^"^ 
expended  in  making  the  same ;  and  then,  in  order  that  against 
the  amount  of  their  profits  may  be  ascertained,  the  olaxoiqav 
company  are  required,  in  the  first  place,  to  cause  an 
account  of  the  charges  and  expenses  attending  the 
obtaining  of  the  act,  and  of  all  money  already  laid  out 
and  expended  in  making  and  completing  the  canal, 
and  of  all  charges  and  expenses  incurred  on  account  of 
the  navigation,  and  the  several  works  thereunto  belong-* 
ing^  previous  to  and  until  the  same  shall  be  made  and 
completed;  and  they  are  also  required  to  cause  an 
account  to  be  made  up  and  kept  annually,  and  balanced 
to  the  29th  of  September,  of  the  rates  collected  or  received 
by  virtue  of  that  act,  and  of  the  charges  and  expenses 
attending  the  supporting,  maintaining^  and  using  the  said 
navigation^  and  the  several  works  thereunto  belonging ; 
and  the  questicm  is.  Whether  the  sum  of  400^  is  an 
item  or  charge  of  expense  attending  the  supporting, 
maintaining,  and  using  the  navigation?  Now  these 
words,  as  it  seems  to  me,  ought  to  receive  a  liberal  con- 
struction ;  and  so  construing  them,  I  think  that  what- 
ever expense  has  been  incurred  in  doing  any  works 
deemed  necessary  for  the  convenient  use  of  the  canal, 
not  merely  by  the  proprietors  themselves,  but  by  those 
who  are  to  navigate  it,  viz.  by  the  fireighters,  may  be 
conmdered  an  expense  attending  the  using  of  the  canal, 
within  the  meaning  of  this  clause  of  the  act  of  parlia- 
ment. It  is  not  denied  that  this  widening  and  deepen- 
ing of  the  canal  was  an  act  done  at  the  request  of  the 
persons  who  navigated  it.  The  deepening  was  conve- 
nient for  the  using  of  the  canal,  by  admitting  into  that 
part  of  it  vessels  of  larger  burden  than  otherwise  could 

have 
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against 

The  Justices  of 
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have  been  admitted,  and  the  widening  was  GOiiYeDieoty 
also,  for  the  using  of  the  canal,  by  allowing  veaadb  to 
pass  each  other  in  that  part  of  the  canal  whicii  lli^ 
could  not  otherwise  conveniently  do.  I  am,  therefow^ 
of  opinion  that  the  expense  of  the  wideoijig  and  deepcnf' 
ing  may  fidrly  be  considered  an  expense  attending  die 
using  of  the  canal,  and,  therefore,  that  it  was  an  expeaie 
which  might  be  brouglit  into  chaige  undfir  this  act  of 
parliament,  and  that  it  ought  to  have  been  allowed  fay 
the  sessions.  This  rule  must,  therefore^  be  made  abi»- 
lute. 


Bayley  J.  The  canal  company,  in  the  first  ''wtt"^ 
might  have  made  the  canal  as  wide  and  deep  as  th^ 
have  now  made  it ;  and  I  see  no  reason  why  they  niqr 
not,  at  this  period  of  time,  make  it  wider  and  dcepei^ 
if  that  be  beneficial  to  the  public  By  widoui^  and 
deepening  it,  they  enable  the  public  to  make  a  greitcr 
use  of  the  canal ;  and  they  therefore  are  doing  an  act 
tending  to  facilitate  the  use  of  the  canal. 

Buleahsolste. 


Afondai/f 
February  I  Ith. 

The  Court, 
in  an  action 
brought  against 
the  Marshal  for 
an  escape,  com- 
pelled him  or  his 
officer  to  permit 
the  attorney  of 
the  plaintiff  to 
inipect  the  writ 
of  habeas  cor- 
pus, and  return, 
andthecommit- 
tltur  indorsed 
thereon. 


Fox  and  Others  against  Jonss. 

nPHIS  was  an  action  against  the  defendant,  as  the  Mar- 
shal of  the  King's  Bench  prison,  for  the  escape  of 
one  Frederick  Howard  Burnet^  who  was  a  prisoner  in 
his  custody  upon  mesne  process,  having  been  committed 
to  the  custody  of  the  Marshal  by  one  of  the  Judges  of 
this  Court  when  brought  before  him  by  habeas  corpus. 
A  rule  nisi  had  been  obtained,  calling  upon  the  defendant 

upon 
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«pon  notice  of  the  rule  to  be  given  to  his  attorney  i  and        1828. 
the  clerk  of  the  papers  of  the  King's  Bench  prison,  upon       "T 
notice  of  the  rule  to  be  given  to  him  or  his  deputy  there,        agaijui 
to  shew  cause  why  the  plaintiffs'  attorney  should  not  be  at 
liberty  to  inspect  and  take  a  copy  of  the  writ  of  habeas 
torpns,  and  return  thereto  annexed,  and  the  committitur 
of  Frederick  Burnet  indorsed  thereon,  now  in  the  custody 
of  them  or  one  of  them.    This  rule  was  obtained  upon 
an  affidavit,  stating  that  the  plaintiff  could  not  safely 
proceed  to  trial  without  having  such  inspection* 

Sir  James  Scarlett  and  Campbell  now  shewed  cause. 

This  is  A  rule  calling  upon  the  defendant  to  produce 
evidence  against  himself.  In  Cooper  v.  Jones  {a\  the 
Ck)urt  refused  to  compel  the  Marshal  to  file  of  record 
a  writ  of  habeas  corpus  cuui  causft,  by  which  a  person 
was  committed  to  his  custody  in  execution  ;  and  it  was 
there  said,  that  such  writs,  with  committiturs  thereon, 
had  never  been  filed  or  kept  by  the  Court  or  any  of  its 
officers,  at  Westminster  or  elsewhere,  except  in  the  office 
of  the  clerk  of  the  papers  in  the  King's  Bench  prison ; 
but  that  the  writ  had  always  remained  as  any  other 
warrant  naturally  would,  in  the  hands  of  the  officer  to 
whom  it  was  immediately  directed,  and  whose  voucher 
or  authority  for  the  act  of  detaining  the  party  it  pro- 
perly was.  It  is,  therefore,  a  private  document,  which 
the  officer  has  a  right  to  keep  for  his  own  security. 

F.  Pollock  contra.  Where  the  Court  has  jurisdiction, 
it  will  compel  the  production  of  any  paper,  in  order  to 
effectuate  the  purposes  of  justice.     Now,  in  this  case 

(a)  ZM.iS.902, 

the 
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1828«       the  defendant  in  the  original  action  being  brought  beTore 
"~-^        a  Judge  by  a  writ  of  habeas  corpus,  was  committed  to 

Fox 

ngaifui  the  custody  of  the  defendant  as  an  officer  of  the  Court 
It  is  necessary  to  aver  that  &ct  in  the  declaration^  andif 
the  proof  does  not  correspond  with  the  allegation,  the 
plaintiff  will  be  nonsuited.  The  defendant  or  hit  officer 
will  be  bound  to  produce  the  document  at  the  trial;  and 
the  purposes  of  justice  require  that  the  plaintiff  should 
be  permitted  to  inspect  the  document  before  the  trial,  ia 
order  to  prevent  a  nonsuit ;  and  that  being  so^  the  Court 
will  compel  its  production. 

Lord  Tenterden  C.  J.  The  rule  in  this  caae  onlf 
calls  upon  the  Marshal  to  permit  the  plainti£&'  attorney 
to  inspect  the  habeas  corpus  and  the  committitur.  Ia 
Cooper  V.  Jones  (a),  the  rule  called  upon  the  Marshal  to 
affile  of  record  the  writ  of  habeas  corpus  and  com- 
mittitur;  and  there  being  no  instance  of  any  such  in* 
strument  having  been  filed  of  record,  that  rule  was 
discharged.  Now,  as  it  is  clear  that  the  Marshal  or 
his  officer  may  be  compelled  to  produce  these  documents 
at  the  trial,  I  think  justice  requires  that  the  plaintifi' 
attorney  should  be  permitted  to  inspect  them,  in  order 
to  adapt  ^the  allegation  in  his  declaration  to  the  proo£ 
This  rule  must,  therefore,  be  made  absolute. 

Rule  absolute* 

(a)  2  Jkf.  f  &  202. 
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1828. 


Maltby  and  Another,  Assignees  of  J.  Ellil,  a 
Bankrupt,  against  Carstairs  and  Others. 

ASSUMPSIT  by  the  plaintifls,  as  assignees  of  J.  Ellilj  ^;  kept  cash 
with  JC.  and 

to  recover  1861/.  Ss,  lOd,,  being  the  alleged  surplus  Co.,  bankers, 

who  held  se- 

of  the  proceeds  of   certain   securities,   placed  by  the  cunties  for  any 
bankrupt  £ff{7,  before  his  bankruptcy,  in  the  bands  of  might  become 
Messrs.  Kensington  and  Co.  bankers,  beyond  the  claim  either' for^onh 
of  Kensington  and  Co.,  and  which  surplus  had  been  re-  ^  on  WUsof'*' 
ceived  by  the  defendants,  in  their  character  of  assignees  "<*»"«• 

ff  '  o  drawn,  accept- 

o{  Kensington  and  Co.,  who  became  bankrupts  in  the  year  ^^  or  indorsed 

*^  by  him.     Bills 

1812.     The  declaration  consisted  of  a  count  for  money  of  exchange, 
had  and  received,  and  also  the  common  money  counts,  for  the  accom- 
a  count  for  interest,   and  a  count  upon  an  account  ir.  and  Co.,  *' 
stated.     Plea,  the  general  issue,  and  notice  of  set-off,  J^^e  iSnds  of 
upon  which  issue  was  joined.     At  the  trial  before  Lord  ^  tn**i^Sr«» 
Tenterden  C.  J.,  at  the  London  sittings  before  Michael-  "  »««^^y  '<>' ' 

'  ^  hu  promissory 

notes.  A,  be- 
came bankrupt,  and  j?.,  H.  and  Co.  entered  into  a  deed  of  composition  with  their  several 
creditors  (the  assigneess  of  ^.,  as  well  as  JT.  and  Co.,  being  parties  to  the  deed}.  The 
deed  recited  that  E.,  H»  and  Co.  had  become  indebted  to  Tarioua  persona,  and  that  sereral 
of  the  creditors  of  the  copartnership  were  holders  of  bills  of  exchange,  as  secnrities  for  their 
debts  oming  to  ihem  6y  Uu  taid  coparlrurthip,  which  were  drawn  by,  or  oa,  or  accepted  or 
indorsed  by  ^.,  and  that  the  proviitions  proposed  to  be  made  should  be  accepted  by  the 
creditors  of  the  copartaenbip  io  full  satisfaction  of  their  debta,  as  weH  against  £•,  H.  and 
Co.  as  against  the  estate  of  A.^  in  respect  o(  ihe  said  bills  ofexcJiange  draum,  ac^pied,  or  in» 
darted  by  them.  By  a  clause  in  the  deed,  the  creditors  expressly  released  to  E,,  If ,  and  Co., 
and  to  two  of  his  sureties  therein  named  (but  not  to  A,),  all  bills  of  exchange,  and  covenanted 
to  deliver  up  into  the  hands  of  the  trustees  (named  in  the  deed)  all  tuck  bills  of  exchange 
drawn,  accepted,  or  indorsed  by  the  copartnership  of  £.,  H,  and  Co.,  or  by  A.,  and  all 
sttck  other  bills  of  exchange  as  they,  the  respective  creditors,  parties  thereto,  then  held  ybr 
the  several  debts  due  and  owing  16  them  respectiveti/  from  the  said  copartnership  of  E.^  H* 
and  Co.  IT.  and  Co.,  in  pursuance  of  the  deed,  delivered  up  to  the  trustees  named  in  the 
deed  the  bills  of  exchange  drawn  by  £,,  H,  and  Co.,  accepted  for  their  accommodation  by 
A.  :  and  E-t  H,  and  Co.,  in  settling  accounts  with  the  assignees  of  A.,  delivered  the  bills 
to  them.  Tlie  claims  which  JT.  and  Co.  had  on  A.*9  estate,  for  cash  advanced  to  him, 
were  satisfied  out  of  the  proceeds  of  tlie  securities  deposited  by  him  in  their  hands,  and  there 
remained  in  their  hands  a  surplus,  after  satisfying  tliose  claims :  Held,  that  the  composition- 
deed  did  not  extinguish  the  debt  due  and  owing  from  A,  to  IT.  and  Co.  upon  the  bills, 
although  £.,  H.  and  Co.  were  released,  and  therefore  that  JT.  and  Co.  might  retain, 
in  satisfaction  of  their  claim  against  A,  upon  those  bills,  the  surplus  of  the  proceeds  of 
the  Mcorities,  which  remained  in  their  hands  after  MUufying  the  balance  due  to  them  for 
cash  advanced. 

WUU 
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1828.  mas  term  182^  a  verdia  was  found  for  tlio 

j^J^  subject  to  the  opinion  of  this  Court  €»  the 

againtC  CBSei  — 


Caistaim. 


On  the  4tb  September  1609  a  Gommbt^n  of  bankrupt 
issued  against  J.  EUil,  late  of  London^ ,  lead  merchant, 
who  was  duly  found  and  declared  a  jinntaniptiv  wi4  the 
plaintiffs  were  assignees  ,of  his  estate  ao4  ^^Sbolii  under 
that  commission.  On  the  2Sd  Jub/  i  8 1  jfe  ft  ;Ci|WMi|ii»ion 
of  bankrupt  issued  against  John  PqoI^  .  fimdiy^  KtfHf^ 
singtouy  Styatiy  and  AdamSf  of  Jjmdan^  jbajohirsi  who 
were  duly  found  and  declared  bankrupts,  ^a^4*4iM  ^ 
fendants  were  assignees  under  that  comini£siei|»  ^  « 

Mr.  Ellily  prior  and  up  to  the  period  ^pf.Us!  bank- 
ruptcy, kept  a  banking  account  with  Mes^Sm  Jdmrngifm 
and  Co.,  who  were  in  the  habit  of  making  tidvniaceg  of 
money  to  him,  by  way  of  discount  and  otheirwM^  ^ 
a  collateral  security  to  Kensington, an^  COffyfi  fiuy  debt 
which  might  become  due  from  EUil  to  tl)eni»  |eU|^,with 
respect  to  transactions  between  them,  or  -ia.v.xfsapect  of 
any  bills  bearing  his  name,  of  which  they  mighty  by  any 
other  means,  become  the  holders,  £Uily  frqnx  dme  to 
time,  paid  to  them  various  bills  of  exchange;  and  also^ 
by  indentures  of  lease  and  release,  dated,  th|e  26lh  and 
27th  June  1 809,  and  made  between  EUU,  of  the  one  par^ 
and  Messrs.  Kensingiof I  and  Co.,  of  tbepthecpnrf^jl£tfil 
conveyed  certain  property,  belonging  to  hi|U|..jtp  Keth 
singion  and  Co.  The  deed  contained  all  pi'opt^.poFers 
of  sale.  At  the  time  of  EUiFs  bankruptcy  there  was  a 
cash-balance  due  from  him  to  Kensingtqn  and>  C!o«  to  the 
amount  of  S574/.  l5.,  and  at  that  time,  beside  the  pro- 
perty conveyed  by  the  before-mentioned  deedi.iOf  the 
26th  and  27th  June  1809,  the  following.  biUa .  of  ex- 
change, which  had  been  deposited  with  them  by  EOd 

as- 
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as  a  general  collateral  secnrity  to  the  same  extent  as        1828. 
before  mentioned,  remained  in  their  hands,  viz.   ten       ^— 
bills  drawn  by  Ellil  upon  and  accepted  by  Slade^  and        agamu 
one  bill  drawn  upon  and  accepted  by  G.  Lewis,  for 
948/.  75.,  but  none  of  the  said  bills  having  the  name 
of  Easterh/y  HaUj  and  Co.  thereon.    EBit  was  in  the 
habit  of  accepting  bills  for  Easterby,  Hallj  and  Co.'s  ac-* 
commodation,  and  also  for  value,  and  at  the  time  of  his 
fiiilare  was  under  acceptances  for  more  than  160,000/. 
for  theur  accommodation.     Easterby,  Hall,  and  Co.  had 
negotiated  these  bills  to  a  considerable  amount;  and 
Atkinson    and    Mount   of  Broad   Street   became    the 
holders  of  some  of  these  bills,  amounting  to  18,200/., 
which  they,  before  the  bankruptcy  of  Ellily  deposited 
with    Messrs.  Kensington   and    Co.,   who  were   their 
bankers,  as  collateral  securities  for  their  own  notes  of 
hand  discounted  by  Messrs.  Kensington  and  Co.     All 
demands  which  Kensington  and  Co.  had  against  Ellil 
on  transactions  with  him  were  satisfied  out  of  the  pro- 
ceeds of  the  property  conveyed  by  the  deeds  of  the 
26th  and  27th  Jime  1 809  (which  property  was  sold),  in 
that  year,  after  ElliPs  bankruptcy,  by  the  plcdntiffs,  who 
ap{died  to  Kensington  and  Co.  for  their  consent  to  sell 
for6600/J,  which  they  gave  on  condition  that  all  the 
proceeds  should  be  paid  to  them  on  ElliTs  account,  and 
it  was  so  agreed,  and  they  accordingly  received  th^ 
deposit;  and  the  plaintiff  Maltby,  afterwards,  on  the 
16tk  April  1812,  paid  to  Kensington  and  Co.  out  of 
the  said  proceeds  4000/.,  which  overpaid  the  cash  ba- 
lance due  to  Kensington  and  Co.  by  425/.  IO5.     The 
defendants  have  also,  since  the  bankruptcy  of  Kensing- 
ton and  Ca,  that  is,  in  1814,  received  the  balance  of 
the  said  proceeds,  and  they  have  also  received  from  the 
Vol.  VII.  3  B  parties 
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1828.        parties  upon  the  bill  accepted  by  Les^ts  a  further  sum 

"       of  282/.  Is.  id.    The  sums  so  received  by  the  defendantSy 

againti  beyond  what  would  be  necessary  to  satisfy  the  cash- 
balance  due  from  Ellil  as  aforesaid,  amount  together  to 
1861/.  Ss.  lOd.;  and  which  last-mentioned  sam  of 
1861/.  Ss.  lOd.  the  plaintiffs  sought  to  recover  by  the 
present  action.  The  defendants  insisted  upon  a  right 
to  retain  that  sum  in  respect  of  a  demand  upon  the 
bills  of  exchange  deposited  as  aforesaid  by  Atkituon  and 
Mount  exceeding  that  amount.  Prior  to  EUiFs  fiulurt 
Kensiftgton  and  Co.  were  the  bankers  of  Atkinwon  and 
Mount,  and  had  discounted  for  Atkinson  and  Mount  tbtir 
promissory  notes  of  hand,  receiving  from  Atkinson  and 
Mount,  by  way  of  collateral  security,  bills  of  exchange 
to  a  very  large  amount,  among  which  were  bills  mmooiit* 
ing  to  the  sum  of  18,200/.,  drawn  by  Easterly^  HoU^ 
and  Co.  upon,  and  accepted  by,  EUil.  Atkinson  and 
Mount  failed ;  and  at  the  time  of  EtliTs  bankruptcy  JCm- 
sington  and  Co.  held  the  said  bills,  accepted  by  him  fi>r 
18,200/.,  as  a  collateral  security  for  Atkinson  and  MotaU^s 
account.  After  EUiFs  bankruptcy.  Easterly,  Hall,  and 
Co.  became  embarrassed  in  their  circumstances^  and 
found  it  necessary  to  make  an  arrangement  with  their 
creditors,  and  amongst  them  were  Kensington  and  Co., 
who  were  creditors  upon  the  bills  so  held  by  them  as 
aforesaid.  The  arrangement  so  made  was  carried  into 
effect  by  a  deed  dated  2dd  June  1811,  and  to  which  the 
plaintiffs  were  parties  as  creditors  of  Easterfy,  Hall, 
and  Co.,  and  likewise  Kensington  and  Co.,  and  several 
other  persons. 

The  deed  purported  to  be  made  between  George  Doih 
hleday,  Anthony  Easterly,  Walter  Hall,  and  Fredemk 
Hall,  merchants  and  copartners,  trading  under  the  firm 

of 
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of  Easterly^  HaUy  and  Co.  of  the  first  part;  Arthur 
Moffsbray^  Joseph  Btdmevy  and  several  other  persons,  the 
assignees  of  the  estate  and  effects  of  Aubone  Surtees  and 
John  SurieeSf  at  that  time  bankrupts,  of  the  second  part ; 
zd»  Mowbray^  G.  Zt.  HoUirtgworlhy  and  several  other  per* 
aonsy  bankers  in  the  city  of  Durham^  of  the  third  part; 
JR.  PuUer  the  elder  and  R.  Puller  the  younger,  both  of 
the  city  of  London^  merchants  and  copartners,  of  the 
fourth  part ;  R.  Shelion,  of  the  fifth  part ;  Sir  J.  C.  Hipt^ 
peskj/y  Bart,  6.  Simsouy  and  the  said  A.  Mau^aify  of  the 
sixth  part;  the  several  persons,  creditors  of  the  said  co* 
partnership  (^  E^terby,  Hall,  and  Co.,  uoho  should  ex^ 
ecute  the  deed,  of  the  seventh  part ;  T.  Maliby,  T.  H. 
Mas^rman,  and  S.  Bramoj  assignees  of  J.  EUil,  of  the 
eighth  part 

By  this  deed,  after  reciting  that  G.  Doubledayj  A.  Eos- 
terhff  W.  Hall,  and  F.  Hall,  together  ^rith  the  said  Ai 
Surtees  and  J.  Surtees,  had  established  a  copartnership  for 
working  mines,  and  that  they  had  become  entitled  to  a 
great  variety  of  mining  property  in  Durham,  and  in 
various  other  places,  by  virtue  of  several  leases;  and  that 
to  enable  them  to  carry  on  the  mining  concern,  they 
beeame  indebted  to  various  persons  in  large  sums  of 
money  on  account  of  that  partnership  of  Easterby,  Hall, 
and  Co. ;  and  that  for  the  payment  of  their  creditors  of 
the  seventh  part  Uiis  deed  was  executed.  That  Easterly, 
Hall,  and  Co.,  on  the  10th  July  1802,  assigned  to  Henry 
Trtmhitt,  by  way  of  mortgage,  the  premises  comprised 
in  five  of  the  leases,  part  of  the  said  copartnership  pro- 
perty, for  securing  the  repayment  to  him  of  3000L, 
which  bad  been  advanced  by  him  to  the  partnership; 
that  on  the  4th  of  July  1806,  the  two  Surtees  became 
banluruptS)  end  by  their  bankruptcy  the  copartnership, 

d  B  2  carried 


1828. 


Maltit 

agqmti 
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1828.       carried  on  under  the  firm  of  Easterly f  Hall^  and  C0.9 
^,  was,  so  fer  as  respected  the  two  SurteeSf  dissolved ;  and 

MaLTBT  'IT 

ogama  that  by  indenture  of  assignment  bearing  date. the  Idth 
Moj/  I8O89  and  made  between  G.  DouMeday^  A.  Ea$- 
terbyj  fV.  HaU^  and  F.  Hall  of  the  one  part,  and  Aw  Mfm- 
£ray  and  the  other  partners  of  the  Dw'ham  bank  of  the 
other  part,  reciting,  among  other  things,  that  A*  Msnsbraif 
and  the  other  partners  of  the  Durham  bank  had  ad- 
vanced for  the  use  of  G.  DouUedatfj  A.  Easterly^  Wm  HaO^ 
and  JP.  Hallf  various  sums  of  money  by  or  upon  the 
discount  of  bills  of  exchange  drawn  by  them  on  the 
several  persons  therein  mentioned ;  and  had  agreedj  in 
case  the  occasions  of  G.  DoiMedaj/f  A.  Eas^rby^  W» 
HaUj  and  F.  Hall  should  require  it,  to  discount  other 
bills  of  exchange  to  be  drawn  and  accepted  as  there- 
in is  expressed :  it  was  witnessed,  that  in  cpnsideiifdion 
of  the  premises,  and  for  the  other  consideratiopa  thereto 
expressed,  the  several  undivided  parts  or.aharea  pf  .die 
said  G.  Doubledaj/,  A.  Easterln/,  W.  Hall^  and  F.HaU, 
of  and  in  the  several  mines  and  hereditaments,  and 
shares  of  mines  and  hereditaments,  therein  particularly 
described,  and  also  the  entirety  of  various  messuages, 
doses,  lands,  and  hereditaments  therein  also  describee^ 
(being  part  of  the  said  leasehold  mines  and  premises  of 
and  belonging  to  the  said  copartnership  of  Easterby^ 
Hall,  and  Co.)  were  assigned  by  the  said  G.  DouUeday, 
A.  Easterly,  W.  Hall,  and  F.  Hall,  unto  the  said  A.  Mam- 
bray  and  the  other  partners  of  the  Durham  bank,  for 
the  respective  residues  of  the  several  terms  of  years  com- 
prising the  same  premises  respectively,  upon  various 
trusts  for  securing  the  payment,  liquidation,  and  redemp- 
tion of  the  several  sums  of  money  theretofore  advanced  or 
thereafter  to  be  advanced  by  the  said  A.  Mavbray  and  the 

other 
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other  partners  of  the  Durham  bank,  for  the  nse  or  on  the  1828. 
account  of  the  said  G.  DouUedajfj  A.  Easterbuj  W.  HaUy 
and  F.  Hall^  by  way  of  discount  upon  other  bills  of  ex-  a^anM 
change,  with  the  usual  interest,  and  with  such  powers  and 
authorities  in  the  respective  events  therein  specified,  to 
enter  and  take  possession  of  the  premises,  and  work:  and 
cbi)dnct  the  same;  and  also  to  sell  and  dispose  of  the  same, 
for  the  purposes  of  the  said  security  as  therein  mentioned ; 
and  ihibject  to  the  said  security  upon  trust  for  the  said 
G.  Dcubledajf^  A.  Easterly j  W.  Hallj  and  F.  Hatty  their 
executors,  &c.  It  then  recited  that  a  considerable  sum 
of  mbney  remained  due  to  the  said  A.  Mowbray  and  the 
other  partners  of  the  Durham  bank,  by  virtue  of  the 
tnibts  and  provisions  of  that  assignment,  and  that  since 
the '  bankruptcy  of  A.  Surtees  and  J*.  Surtees  the  mining 
concebi  had  been  continued  and  conducted '  by  the 
sat d  G.  DoMedoyy  A.  Easterly ^  W.  HaUj  and  F.  HaUj 
under  fhe  ifirm  of  Easterly^  Hatty  and  Co.,  without 
any  interference  therein  by  A.  Surtees  and  J.  Surteesj 
or  either  of  them,  or  their  assignees,  and  without  any 
final  settlement  of  the  accounts  of  the  said  partners 
touching  the  said  joint  concern  up  to  the  time  of 
the  said  bankruptcy ;  and  that  G.  Doubleday  and  A. 
East'erbyy  W.  Hatt  and  F.  HaUj  had  since  expcfnded 
ktrge  sums  of  money  in  the  discharge  of  many  of 
the  Subsisting  debts  and  engagements  contracted  by 
the  copartnership  prior  to  that  period,  and  had  in 
consequence  of  such  payments,  and  of  the  great  ad- 
vances necessary  to  be  made,  and  which  had  been  made 
by  them,  for  carryingf  on  the  mining  concern,  become 
indebted  to  various  persons  in  large  sums  of  money, 
and  iamong  others,  to  JR.  Pidter  the  elder,^  and 
JB.  Putter  the  youngerj  for  and  in  respeit  of  divers 

3  B  3  sums 
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1828.        sums  of  money  advanced  by  them  to  or  on  aoooimt 
""""        and  for  the  accommodation  of  the  said  6.  IkmUedajf^ 

Haltbt 

ogaiHtt        A.  Easterly i  W.  Hallf  and  F.  Hall,  as  continaing  co- 
partners  as  aforesaid ;  that  the  two  Pullers  did  then  latdy, 
at  the  request  and  for  the  accommodation  of  G.  Dombk' 
day,  A.  Easterly,  W.  Hall,  and  F.  Hallj  become  liaUe 
and  engaged  to  many  of  the  several  persons  parlies  to  the 
deed  of  the  seventh  part,  being  creditors  of  the  minkig 
concern,   for  the  payment  to  them  of  several  huge 
sums  of  money,  by  drawing,  accepting,  or  indoraing  in 
their  favour  bills  of  exchange  for  the  respectiTe  amonnls 
of  the  same  sums  of  money,   all  which  bills  of  cz* 
change  had   become  due,   but  that  6.  Doubiedinft  Am 
Easterly,    W.  Hall,  and  F.  Hall,  and  B.  Pwdhr  the 
elder,  and   22.  Puller  the  younger,  were   respectivdy 
unable  to  take  up  and  discharge  the  same;  and  that 
several  of  the   creditors  of  the  said  copartnership  of 
Easterby,  Hall,  and  Co.  were  holders  of  bills  of  cz- 
change,  as  securities  Jbr  their  debts  awing  to  them  by 
the   said   copartnership,   w/tich   were  drawn  by  or  on, 
or  accepted  or  indorsed  by  the  said  John  Elltl,  ondf  ef 
other  bills  of  exchange  drawn  by  or  on,  or  accepted  or 
indorsed  by  Messrs.  Atkinson  and  Mount,  ^Broad-Street 
Buildings,  London,  merchants,  —  all  which  bills  of  ex- 
change were  then  due ;  and  that  a  commission  of  bank- 
rupt  had  been  lately  issued  against  the  said  «7.  EUil, 
under  which  he  had  been  declared  a  bankrupt,  and  the 
said  Thomas  Maltby,  T.  H.  Masterman,  and  5.  Bromnf 
had  been  duly  chosen  assignees  of  his  estate  and  efiects ; 
and  that  the  account-current  between  the  said  «7.  EUU 
and  the  said  copartnership  of  Easterby,  Hall,  and  Co. 
had  not  been  made  up  and  settled,  and  it  was  then  on- 
certain  in  whose  favour  the  balance  of  such  accoonts 

would 
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would  appeoTi  upon  the  final  adjustment  thereof;  but,        1828. 
in  consideration  of  the  provisions  thereinafter  contained 
for  the  discharge  of  the  debts  of  tlie  said  copartnership        agama 
oi  Easterly i  Hally  and  Co.,  including  the  sums  of  money 
due  and  owing  upon  and  secured  by  the  said  bills  of 
exchange,   drawn,   accepted,   or  indorsed  by  the  said 
«7.  EUil  as  aforesaid,  the  said  assignees  of  his  estate  and 
efifects  had,  with  the  consent  of  his  creditors  for  that 
purpose  obtained,  agreed  to  accept  payment  of  such 
sum  of  money,  if  any,  as  should  or  might  appear  to  be 
due  to  bis  estate,  upon  the  balance  of  the  said  last-men- 
tioned accounts,  in  the  order  and  course,  and  pursuant 
to  the  trusts  and  directions  thereinafter  contained ;  and 
that  the  assignees  of  the  two  Surtees^  with  the  consent 
of  the  creditors  of  the  said  bankrupts,  were  empowered 
and  had  agreed  to  accept  the  sum  of  10,800/.,  in  lieu 
and  satisfaction  of  the  shares  and  interests  of  the  said 
bankrupts,  and  of  the  said  assignees  in  right  of  the  said 
bankrupts,  in  the  said  leasehold  premises,  and  of  and 
in  all  other  the  real  and  personal  estates  of  or  belonging 
to  the  said  G.  DonUedayj  A.  Easterly,  W.  Hall,  and 
jF.  Hall,  and  the  said  A.  Swiees  and  J.  Surtees,  as  co- 
partners as  aforesaid;  which  10,800/.  was  to  be  con- 
sidered  as  a  debt  due  from   the  said  G.  Doubleday, 
A.  Easterby,  W.  Hall,  and  -F.  Hall  to  the  assignees  of 
the  said  bankrupts  (the  Surtees*)  parties  tliereto,  of  the 
second  part,  and  to  be  paid  to  them  as  thereinafter 
mentioned ;  and  it  had  been  further  agreed,  that  the 
said  assignees  should  come  in  and  take  a  dividend  in 
respect  of  any  balance  which  might  be  due  to  them,  as 
assignees  of  Messrs.  Surtees,  Burdan,  and  Ca,  from  the 
said  copartnership  of  Easterby,  Hall,  and  Co.,  rateably 
and  in  the  order  with  the  other  creditors  of  the  swd 

d  B  4  copartner* 


ABSTAiaS. 


744  CASES  IN  HILARY  TERM 

1828.  copartnership,  parties  theretOi  of  the  seventh  part;  and 
that  It  had   been  agreed  between   G.  DoiMedajf^  .  jI. 

^ifunsi  Easterly,  W.  Hall,  and  F.  Hall,  tliat  the  paritnershq» 
of  Easterby,  Hall,  and  Co.  should  be  dissolved  from  that 
time ;  and  in  consequence  of  the  dissolution  of  the  said 
copartnership  it  had  been  agreed,  between  O.  Double' 
day,  A.  Easterly,  JV.  Hall,  and  F.  Hall,  with  the  ooi»- 
sent  of  the  assignees  of  the  two  Surtees,  and  with  a 
view  to  make  a  praoision  for  the  payment  of  the  debU 
of  the  said  ccpartnership,  and  to  wind  vp  andjind0§ 
settle  the  concerns  of  the  said  copartnership,  that  the 
mines  and  the  other  leasehold  premises  thereinafter 
mentioned,  subject  to  the  rents  and  covenants  payable 
and  to  be  performed  in  respect  thereof,  and  also  to  the 
said  mortgage  made  to  the  said  H.  Trewhitt  £ox  the  sfd4> 
sum  of  3000/.,  and  all  the  engines,  machinery,  &c»  Sui^ 
should  be  sold;  and  that  the  several  provisions  proposed 
to  be  made  were  respectively  intended  to  be,  and  should 
be  accepted  and  taken  by  the  several  and  respective 
creditors  of  the  said  copartnership,  in  full  satisfaction 
and  discharge  of  their  respective  debts  and  demands, 
as  well  against  the  said  G.  Doubleday,  A.  Easterby, 
W.  Hall,  and  F.  Hall,  respectively,  as  against  the  said 
R.  Puller  the  elder,  and  R.  Puller  tlie  younger,  as  against 
the  estate  of  t/ie  said  J.  Ellil,  or  against  the  said  Messrs* 
Atkinson  and  Mount  respectively,  in  respect  of  the  said 
hills  of  exchange  drawn,  accepted,  or  indorsed  by  themy  or 
any  of  them  respectively,  and  then  remaining  over  due  witk 
the  names  of  the  said  Easterby,  Hall,  and  Co.,  or  Hall  and 
Co.  thereon ;  all  which  bills  of  exchange  'mere  to  be  delivered 
up  by  the  respective  holders  thereof,  to  he  cancelled  ispaa 
receiving  dehenttircs  under  the  hands  of  the  trustees  of  the 
said  trust  Jundsj  for  the  amount  of  their  respective  debts 
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payable  to  the  bearer  pursuant  to  the  proviso  therein-        1828. 
after  contained ;  but  nothing  therein  contained  was  in-       ^, 

°  Maltbt 

tended  to  operate  as  a  release  and  discharge  to  any  other  ^  agmnti 
person  or  persons,  save  only  and  except  the  said  G. 
^Doubledajfj  A. Easterly^  W.  HaUy  and  F.  Holly  R.Pidler 
Jfdhe  elder  and  R.  PtiUer  the  younger,  and  the  said  Messrs. 
^  Atkinson  and  Mounts  and  the  estate  of  the  said  John 
xJEUils  and  that  in  order  to  £Eicilitate  and  promote  the 
\uid  intended  arrangements,  and  as  a  further  consider- 
^tttion  and  inducement  for  the  acceptance  of  the  other 
oreditors  of  the  said  copartnership  of  Easterby,  HaU^ 
:aid  Co.  of  the  said  proposed  provision  for  the  payment 
•if  their  debts  in  full  discharge  thereof  as  aforesaid,  the 
iiud  A.  Mowbray  and  the  other  partners  of  the  Durham 
l«nk  had,  at  the  request  of  the  said  6.  Doubledayj  A.  Ea^ 
Urin/y  W.  HaBj  and  F.  HaU,  consented  and  agreed  wholly 
to  waiv^  reKnquish,  and  give  up  all  benefit,  priority,  and 
advantage  whatsoever,  to  which  they  the  said  A.  Maw^ 
braj/y  &c.'were  entitled  imder  and  by  virtue  of  the  trusts 
and  provisions  of  the  said  in  part  recited  indenture  of 
assignment  of  the  13th  of  May  1808,  in  respect  of^t*^ 
debts  due  and  owing  to  them  from  the  said  last-men- 
tioned copartnership;  and  the  s^d  Sir  «7.  C.  Hippesleyy 
6.  SimsoHj  and  Arthur  Maabrayy  having  been  nominated 
tfnd  appointed  by  the  several  parties  interested  in  the 
said  proposed  arrangements  to  be  trustees  for  carrying 
the  same  into  effect  and  execution,  it  was  witnessed, 
that  in  further  pursuance  of  the  said  several  proposals 
and  agreements  thereinbefore  recited,  and  for  carrying 
the  same  into  further  effect  and  execution,  and  in  con- 
sideration of  the  premises,  it  was  thereby  declared  and 
agreed  by  and  between  all  the  said  parUes  to  that  deed^ 
and  particnlarly  the  said  G.  Doubleday^  Anthony  Easterby^ 

W.HaUj 
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1828.        fV.  HaU^  end  F.  Hall^  did  thereby  agree,  declare^  and 
"  direct,  that  the  said  Sir  J.  C  Hippedeyj  G.  Simson,  and 

<««»ut        A.  Mcnsbray^  their  executors,  administrators,  and  assigns^ 
should  stand  and  be  possessed  of  146,000/^  being  the 
purchase  monies  for  twenty-seven  fiftieth  shares  of  the 
said  mines  and  premises,  and  of  and  in  the  interest  to 
become  due  for  the  same  upon  trust,  in  the  first  phoCf 
thereout  to  pay  and  retain  the  costs  of  carrying  the  and 
arrangement  into  effect;  and  in  the  next  places,  thereout 
to  pay  to  the  said  A.  Maabrayj  J.  Bulmer^  and  otbei% 
as  assignees  of  Messrs.  Surtees  as  aforesaid,  their  eaoe- 
cutors,  &C.  the  sum  of  10,800^.,  and  upon  trusty  imme- 
diately thereafter  to  apply  the  ultimate  residue  or  soipliis 
of  the  said  146,000/.  and  interest,  so  &r  as  die  fame 
idiould  extend  in  payment  to  the  several  cred&ton  of 
the  said    copartnership    of  Easterhy^   Hatt^  and  Co» 
(except  the  Pullers  and   the  assignees   of  EUil)^  ex- 
cepting only  as  to  such  assignees  of  Ettil  in  vegird 
to  the  matter  tliereinafter  particularly  mentioned,  of 
one  or  more  rateable  and  equal  dividend  or  dividends 
afi^  the  amount  of  the  several  and  respective  debts  and 
sums  of  money  justly  due  and  owing  to  them,  the  same 
creditors  respectively;  and  also  the  said  G*  DotMedayvA 
A.  Easterbi/j  by  their  executors,  &c,  of  one   or  more 
rateable  and  equal  dividend  or  dividends  upon  the  said 
sum  of  15,000/.,  agreed  to  be  paid  to  them  as  aforesaidi 
all  such  dividends  to  be  made  in  a  just  and  equal  pnh 
portion   to  the  amount  of  the  same  debts    and  sams 
of  money  respectively,  without  any  priority  of  any  one 
or  more  of  them  to  any  other  or  others  of  them,  it  being 
the  intention  and  agreement  of  the  parties   thereto^ 
that  the  1 5,000/.  should  be  paid  to  G.  DovibUdcg  and 
A.  Easterbyj  with  the  debts  of  the  said  copartnership 

of 
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of  Easierbi/f  HaUy  and  Co.  thereby  provided  for ;  and       182S. 
it  was  thereby  agreed,  that  whereas  Messrs.  Kensing^       — ^— 

Maltst 

fan  and  Co.,  Messrs.  Harding  and  Hili^  and  Messrs* »  _  agamu 
Lopez  and  Collins,  lately  received  respectively  several 
sums  by  and  out  of  the  estate  of  «7.  Ellil,  it  was  thereby 
declared  that  a  dividend  rateably  with  the  other  creditors 
should  be  paid  out  of  the  said  146,000^  to  the  said 
assignees  of  J.  Ellil  upon  the  said  several  sums  so  re* 
oeived  by  Kensington  and  Co.,  Harding  and  Hilly  and 
Lopez  and  Collins^  out  of  the  estate  of  J.  EUilj  and 
whereby  the  said  estate  had  been  damnified,  but  not 
upon  any  other  sum  or  balance ;  and  it  was  expressly 
agreed  and  declared  between  and  by  the  said  parties^ 
that  the  several  trusts  and  provbions  thereinbefore  con- 
tfuned  for  payment  of  the  debts  of  the  said  copartner^ 
ship  of  Easterby,  Holly  and  Co.  were  to  be  forthwith 
accepted  and  taken  by  the  several  and  respective  cre- 
ditors thereof,  in  full  satisfaction  and  discharge  of  their 
respective  debts  and  demands;  and  that  in  case  any 
one  or  more  of  the  creditors  for  the  time  being  of  the 
said  copartnership  of  Easlerh/y  Hattj  and  Co.,  or  of  the 
mid  G.  DotMeday,  A.  Easterly^  'W.  Hall,  and  F.  HaUj 
as  continuing  partners  therein,  should,  upon  request  for 
that  purpose  made  by  the  said  trustees  or  trustee  for 
the  time  being,  neglect  or  refuse  to  execute  the  in- 
dentures, or  if  any  such  creditor  or  creditors  having 
notice  of  the  trusts  and  provisions  therein  contained, 
should  commence,  prosecute,  continue,  or  carry  on 
any  actions  or  suits  or  other  proceedings  whatsoever, 
either  at  law  or  equity,  for  the  recovering  of  all  or 
any  part  of  the  debt  or  respective  debts  due  and 
owing  to  the  same  creditor  or  creditors  respectively, 
^ther  agamst  the  person  or  effects  of  them  the  said 
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Camzaies. 


748  CASES  IN  HILARY  TERM 

1828.       O.  Doubledajf^  A.  Easterly,  W.  HaU,  and  F.  HaUj  or 
""■^       any  of  them,  or  any  of  their  heirs,  executors,  or  ad- 
agahui        ministrators,  or  against  the  said  IL  Putter  the  elder  and 
JR.  Putter  the  younger,  or  either  of  them,  their,  or  dther 
of  their  executors,  administrators,  or  the  estate  of  the 
said  J.  EUil;  then  the  creditor  or  creditors  so  neglecthi^ 
reiusing,  or  declining  to  execute  these  presents,  or  ooiii- 
mencing  or  continuing  any  such  action,  8cc.  after  niofioe 
thereof  as  aforesaid,  and  his,  her,  or  their  respective  exe- 
cutors and  administrators,  should  be  wholly  exclttdedand 
debarred  from  taking  any  benefit  under  the  trusts  and  pro- 
visions thereinbefore  contained,  or  any  of  them ;  and  the 
dividend  or  respective  dividends  to  which  such  crediniror 
creditors,  his,  her,  or  their  executors  or  administratoi% 
would  have  been  entitled  from  time  to  time,  hi  esse  h^ 
she^  or  they  respectively  had  executed  that'  indenture^ 
should  be  retained  and  set  apart  by  the  said  trusfates'fer 
the  time  being,  and  invested  in  their  or  hisnaittesor 
name  in  or  upon  government  securities,  at  nterest,'aiid 
should  constitute  a  fund   for   indemnifying  and   re- 
imbursing the  several  and  respective  persons  liable  or 
responsible  to   or  for  the  payment  of    the   debt  or 
respective  debts  upon  which  such  dividend  or  dividends 
should  be  made,  and  their  respective  estates  and  efiect^ 
for  or  in  respect  of  all  such  sum  and  sunis  of  monqri 
loss,  costs,  charges,  and  expenses  as  they  respectiviely 
should  pay,  sufier,  expend,  or  be  put  unto  for  or  by  rea- 
son of  such  debt  or  respective  debts,  and  all  actims, 
suits,  8cc.  in  respect  thereof,  and  should  be  paid,  applied, 
and  disposed  of  accordingly,  for  answering  the  purpose 
of  the  said  indenture  from  time  to  tinie,  as  occasioii 
should  require. 
And  the  indenture  further  witnessed,  that  the  said 
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several  persons  parties  thereto,  of  the  third  and  seventti        1828. 
parts,  being  respectively  creditors  of  the  said  copartner-       __ 
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ship  of  Easterly y  Hallj  and  Co.,  did  testify  bis,  her,      ^^^^ 
and  their  respective  assent  to  and  approbation  of  the 
aaid  indenture,  and  the  said  recited  indenture  of  as- 
aigoment  bearing  even  date  therewith,  and  the  trusts  and 
provisions  in  and  by  the  same  indentures  respectively 
creat^f.  expressed,  and  contained,  for  payment  of  the 
debts  due  and  owing  from  the  same  copartnership;  and 
in  consideration  of  the  said  trusts  and  provisions,  all 
th^  said  several  persons  parties  thereto,  of  the  third  and 
seventh  parts    respectively,   had  fully  and  clearly  re- 
misedt  released,  acquitted,  exonerated,  and  discharged 
the   said    G«  Doubleday,    A.  Easterly^    W.  Hallj    and 
JP.  Uall^  and  also  the  two  Pullers,  and  each  and  every  of 
them,  their,  and  each  and  every  of  their  heirs,  executors, 
administrators^  and  assigns,  of  and  from  all  and  singular 
the  .4ebtS9  sums  of  money,  and  demands  whatsoever 
which  then  were  due  and  owing  to  them  the  said  several 
credilors  parties  thereto,  of  the  third  and  seventh  parts 
respectively,  from  the  said  copartnership  <^  Easterby^ 
Hall^. and.  Co.,  or  the  siud  G.  Doubleday,  A.  Easierfy, 
W^  ffall,  and  F.  Hall,  as  continuing  partners,  or  the 
said  ,Am  Suriees  and  J.  Surtees,  as  late  partners  therein, 
and  jointly  or  severally,  or  the  smd  M.  Putter  the  elder, 
and  &  Puller  the  younger,  or  either  of  them,  upon  any 
account  whatsoever,  and  of  and  from  all  judgmenti^ 
bonds,  bills  of  exchange,  promissory  notes,  and  'Other 
securities  made,  given,  or  entered  inio,fQr  security  tkepay^ 
mentqfthe  same  several  debts  and  sums  of  money  respect- 
ively, or  any  of  them,  and  also  of,  and  from  all  and  aU 
manner  of  actions,  suits,  and  other  proceedings,  olaims, 
and  demands  whatsoever,  which  they  the  said,  several  cre- 
ditors parUes  thereto,  of  the  third  and  seventh,  parts  re- 
spectively. 
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1 828.  spectivelyi  or  any  of  tbem,  bad  claimed  or  were  entitled  toj 
~~  or  might  or  could  have  claim  or  be  entitled  to,  against  the 
agttuui  said  firm  of  Easterby^  HalU  and  Co.,  or  the  said  6.  DodlU^ 
day^  A.  Easterby,  W.  Hall,  and  F.  HaU,  as  continaing 
partners,  or  the  said  J.  Surtees  and  J.  SurteeSf  as  late 
partners  therein,  or  any  of  them,  or  any  of  their  joint 
or  separate  estates  and  effects,  or  any  part  thereof  it* 
spectively,  or  against  the  two  Putter^  or  either  of  them, 
or  by  reason  of  the  said  several  debts  or  sums  of  money, 
or  any  other  matter,  cause,  or  thing  whatsoever,  reiatiif 
to  the  said  copartnership  or  the  concerns  thereof^  ante- 
cedently to  the  date  and  execution  of  the  said  indentnre; 
subject  and  without  prejudice,  nevertheless,  to  the  cfauiBS 
and  demands  of  the  said  creditors  respectively,  under 
and  by  virtue  of  the  trusts  and  provisions  thereinbe&re 
contained. 

And  this  indenture  likewise  witnessed,  that  the  wui 
T»  Mahbyf  T.  H.  Mastermany  and  S.  Brcmn,  assignea 
of  the  estate  of  J.  Ellil^  so  far  as  they  had  any  intereit 
in  the  premises,  did  thereby  testify  their  assent  to  and 
approbation  of  this  indenture,  and  the  said  recited  in- 
denture of  assignment  bearing  even  date  therewith,  and 
the  trusts  and  provisions  in  and  by  the  same  indentorei 
respectively  contained ;  and  in  consideration  thereof  thej 
the  said  T.  Maltby^  T.  H.  Mastermanj  and  S.  Btmonj  re- 
mised, released,  acquitted,  and  discharged  the  said  6. 
Doubleday^  A.  Easterly y  W.  Hall,  and  JP.  Hall^  and  eadi 
and  every  of  them  and  their  respective  executors  and 
administrators,  and  also  the  said  i?.  Ptdler  the  elder,  and 
jB.  Puller  the  younger,  and  each  of  them  and  their  heir^ 
executors,  and  administrators,  of  and  from  all  debts,'8Qms 
of  money,  bills,  notes,  accounts,  and  demands  whatso- 
ever, if  any  such  there  were,  which  were  then  due 
and  owing  to  them,  as  assignees  aforesaid,  from  the  said 
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G.Daubledcn^  A.  Easterly^  W.  Hallj  andF.  Hall,  or  any  of       1828. 

them,  or  from  the  said  B.  Puller  the  elder,  and  J8.  Puller       ■ 

the  younger,  or  either  of  them ;  subject,  nerertheless,  to  _  o^m^ 
the  claims  and  demands  of  the  said  T.  Maltby,  T.  H.  Ma^ 
Urmanj  and  S.  Brcfwti,  under  and  by  virtue  of  the  trusty 
imd  provisions  thereinbefore  and  after  contained,  in  the 
event  of  their  being  creditors  of  the  said  copartnership 
oiEasierby,  Hall,  and  Co.,  upon  such  investigation  of 
accounts  as  thereinbefore  alluded  to;  provided  always, 
and  in  order  the  more  effectually  to  provide  for  the 
accommodation  and  security  of  the  respective  creditors 
of  Easterby,  HaU,  and  Co.,  it  was  expressly  agreed  and 
declared,  by  and  between  all  the  said  parties  thereto, 
that  it  should  be  lawful  for  Sir  J.  CL  Hippeslq/^ 
Q.  Simsan,  and  A.  Mowbray^  or  the  trustees  for  the  time 
being,  to  sign  and  deliver  to  all  and  every  the  said 
creditors,  parties  hereto,  of  the  second,  diird,  seventh, 
and  eighth  parts  respectively,  debentures  or  certificates 
of  acknowledgment  for  tlie  amount  of  their  several  and 
respective  debts,  provided  and  secured  to  be  paid  under 
the  said  trusts  and  provisions  thereinbefore  contained, 
pr  for  any  part  or  parts  of  the  respective  debts  or  claims 
of  jtbe  same  several  creditors  respectively,  which  should 
be  admitted  to  be  due;  such  debentures  to  represent 
th^  respective  debts  or  sums  of  money  for  which  the 
same  should  be  signed  and  issued  as  aforesaid,  to  be 
made  payable  to  the  bearer,  by  and  out  of  the  respectivf^ 
trust  funds  thereby  provided  and  established  for  the 
payment  of  the  said  debts;  and  each  and  every  of  the 
preditors,  parties  thereto,  of  the  second,  third,  seventh, 
and  eighth  parts,  did  thereby  for  himself  his  heirs,  exe« 
^tois,  or  administrators,  covenant  to  and  with,  the  said 
Sir  J.  C.  Hippedey^  G.  Simsouj  and  A.  Mauobraj/,  their 
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1828.  ezecotorsy  administratonfi.  and  tmigQih  ikt^whmB.^ and 
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been  executed  by  the  said  G.  IknAkd^,  JUBUt&hf^ 
W.  Hallf  and  F.HaU^  and  sucb  debeaMnp'iiir^cer- 
tificates  should  have  been  signed  or  issued  byftliAsiiU 
trustees  for  the  time  being  in  numnisr  afiitfuaWyTJhgr 
the  said  several  and  respective  creditoi%  pwfieaiiliMlo 
of  the  second,  third,  seventh,  and  eighth  ;pM9taki  or  ibflir 
respective  executors,  administrators,  or  copartBsni 
should,  immediately  upon  receiving  sucb  ^abcplMetL  fer 
the  amount  of  their  respective  debts,  or  liaviflB  tllai—p 
tendered  to  them  respectively,  give  and  4tlivier  ttfmto 
the  hands  of  the  said  trustees  for  the  tinM  hiaw^gi  qi'  of 
any  person  or  persons  duly  authorised  by  thfiMii  that 
behalf,  all  such  bills  of  exchange  dravn^  ^acos^eii  or 
indorsed  by  the  said  copartnership  of  £$uUrigfJ^  BUlf 
and  Co.,  or  Hall  and  Co,  or  by  the  aaid'iS.iJS)iI&r.llie 
elder,  and  K  Puller  the  younger,  or  bflvths:  Cr»  of 
C.  and  B.  Puller^  or  by  the  said  J.  EUilf  or.by  timrnH 
Messrs.  Atkinson  and  Mount  req)ectively  ;•  -  aad.  laUr^saeh 
other  bills  of  exchange  or  promissory  notes . whatsoevor, 
as  they  the  several  and  respective  credkoUf  .paiCics 
thereto,  of  the  second,  third,  seventh,  and  eighth  piftSi 
then  held,  or  were  entitled  to,  for  the  several  deltfifdne 
and  owing  to  them  respectively  from  the  said  coi^itMr- 
ship  of  Easterby^  HaU^  and  Co.,  or  any  piati  af  aacfa 
debts  respectively,  save  only  and  except- tboacifailk- of 
exchange  whereon  there  were  the  namca  of 'Otberpenoos 
than  of  the  said  Easterly^  Hallf  aoA  C<^  w  MM  mA 
Co.,  or  C.  and  B.  Pulkr^  and  Aikinmm  and  Mbmitt  -and 
J.  EiUlj  or  any  of  them,  th^  or  any  of  tlieir  dariui  or 
agents. 

Kensington 
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KummgMt^  and  do.  refined  to  ezteciite  this  deed 
wftm  tbi^'lBpirficiltion  tf  Eaderbykni  Co.,  untiF  they 
Qhtrinad '  lfa«  fblkmitog  letter  from  MiP^  akslgiiees : 
^Mth  ilifltnoA  I8I1!.  Oendemen,'  We  consent  to'  jfour 
eAcming  the  deed  ofarraingenieht'of  Messrs.  Eaierhfj 
JHfall^*  and  Go*  with  their  creditors,  without  prejudice  to 
jour  tfseority  dn  the  premises  late  belonging  to' Mr. 
Sm  at  BrnkksUkf"  Up6n  which  Kensington  and  Co., 
i|p|nit«uaiie6'ofthi0  letter,  on  the  same  day  executed  the 
daidi-(< 

Afci'lte-  e:aeeotion  of  the  deed,  and  in  pursuance 
tlMKO^-  JMiington  aiid  Co.  gave  up  the  bills  ac- 
oeplid  hy  SHi/i  amounting  to  18,300^.,  with  various 
others. 4Hiountit^  to  47,988r.  2s.  ld.y  to  Easterly  and 
Co.y-<aiMl'- received  from  the  trustees  under  the  deed 
a  itaSfpl'  and'  a  debenture,  stating  that  Kensington 
aai^  GUC^  were  holders  oT  bills  drawn  by  Easterly, 
HtMj^'*>ixA 'C^  to  the  amount  of  18,200/.,  on  which 
thajT'llaA^adyanced  monies  to  various  persons  to  the 
UMNRlt  '  df '  M,857/l  10^.  lOdl,  and  that  they  had 
giivtiv«p^Meh  hills,  and  executed  the  deed  of  arrange- 
nMBit,  ^wherenpen  this  debenture  was  given  to  Km- 
uUffim  and  Co.-  to  secure  payment  of  the  said  sum  of 
SS^TJU'IOr.  KM.  iiy  dividends  in  proportion  to  the  sumr 
of  ^fiMS/*  9j;  ld.f  the  amount  of  the  bills  so  given  tip, 
uMlil;*llM^  sattie  should  be  paid  out  of  the  trust  fuhda 
praf iAed*  by  Ike  deed  of  arrangement.  Certain  pay- 
mate'  bavn  been  made  on  the  debenture,  amounting  (o- 
4ii'telii#  pound  upon  the  said  sum  of  47,288/.  2s.  \d^ 
AHeretocwion  of  the  deed  of  arrangetnent,  the  accounta 
bacwtm  Jl//raestiite  arid  'Rfsterfyi  Hall,  and  Co.  Wero 
fefivied  to  arbitmtioii,  and  ah  award  was  milde,  statin^^ 
i^mong  other  things^  as  follows ;  viz.  ^^  That  it  likte^isQ 
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1828.       tfppeffiTi  to  m  (the  arbihMcfrs)  tbi^  Mr.  280  htt  lo- 

-; ceptcd  Hikr  East^i  HOlj  and  Co.  bBIs  to  Ad  'lObinttlt 

ivmn  of  1 66,886;.  &.  S^M  not  any  pkrt  trhtjredf  is  ttcrodw  in 
Afe  Wor^memioneH  bshinc^  and  tHkt  .E^isl^il^/ ^Mfl; 
and  Gob  mast  either  dditer  lip  1»  the  a«^grie<ii^^'Mr. 
£StY  all  the  said  bills,  or  aeeontit  for  Oitf  satte"^  Aftfer 
thd  above  award  the  plafaitiffs  ^nA'BaitHrh^t'fli^  ikA 
Co.  arranged  the  accoahi,  and  ^A^oA  thftl^  olstifeiM^  nie 
bilk  drawn  by  Easterhfy  Hoff,  rtid  ^.  ^U^it'^jAlB^ 
amounting  to  1 8,200/.  before  mentitmed,  wer4  ddt^fd 
up  hyEaderhy^  Hattj  and  Co.  to  tb6  plaibtaf^  ibif  *%e 
account  Settled  accordbgly,  and  sneb  biU^  fhtvii'i^m 
nnce  remained  in  the  plaimiflk'  hands-   ^   '*  ^ '**^"  ^^'^ 

This  case  was  argued   bti   ^   fohiito  '£hi]^W  dUs 
terniby  '^  ^''^'■*  ^ri'i''*^^' 

« 

P.  PoUock  for  the  plamtiffi.  Til*  d*k-«ite' 
BBU,  for  cash  advanced  to  hinr  by  Kmsirii^JKj^aM'C^^ 
haVingbeen  satisfied,  and  the  bHl^  bf 'MtA^^^tte 
amount  of  18,200/.  draWn  by  JScr^fcr*^,  Ha/l;  ahd'Cb. 
upon  and  accepted  by  Eilil,  haviitg  be^  ddiir^Hid'bp 
by  Kensington  and  Co.  to  Easterijyj  'Hdlfj '  iM  Cb., 
whereby  the  latter  were  enabled  to  settle  tfic^  iKiidiilks 
with  the  assignees  of  JEllil,  a^  if  those  Uirs  fiad-ly^ 
fully  satisfied,  Kensington  and  Co.  cahnofv'ofri'^rilkxSMiiit 
of  those  bills,  retain,  as  against  jE/^iTs  estatcf;  ktifiii&iKj 
in  their  hands  belonging  to  his  estate:  VMt,  die^d^ 
of  the  9Sd  of  June  1811,  to  which  the  plafmSfil^  ibd 
iehsington  kiid  Co.  were  parties,  operated  ^as  *iM''et&l- 
gtdshmmit  of  any  debt  dde  from  BUfl  ot  hb  MSgUees 
to  Kensington  and  Co.  upon  tfaidse'l^Dls -bfMkciilMlIf^ 
Secondly,  the  letter  of  the  19tb  ot  Me^^di^^iklt 
operate  as  a  waiir^r  of  any  beniefie  which  the  fAaintifKf 

•    ■        as 
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as  a^ignees  ,mf  EUiPs  ^estater  would  oth^vwit^  .baya  1SS8. 
«teriyed  ond^r  Out  d«edf  Tba  \prin«ipat  \ol|jj0c|^  i;^.  tba 
dc^.^midoqbit^dly.iiraa  to  prpuid^  a  fund  foe  -tbe  pay- 
flAefit  ^pf,  ihe  dabta  of  fojE^^t^  JE£ri;  and,  Qo.^  .but<  It 
apii^|]M|..a  .r$icital  that  the  .seyeiral  proiif^om  proposad 
tf^/be  »ade  sbail  beiaoqapt^  tyr  the  ze^tectiva  oreditors 
m^  f^^fat^factja&pf!t)»airidebt%  as  well  against  Jgnsf^r^ 
^^;;#xi^4- Coi  as  against  tha  JPuOerSf  or  agaiast  tke 
pif^,i^,J.JSHil^  or  i^painst  Jildnam  and  itfoun^pe* 
^(l^o^i^f^^  and  it  provides  diat  the  deed  ahaU. not 
IfP^f^  e^  n,  jrelaaso  of  any  other  person  exoqpt  £04^ ^r^ 
J^ij^^japdij^^  the  ^uUer^  Mkimon  and  Jlfoiia^  and 
the  estate  of  J.  EUil^  The  deed,  therefore^  is  to  opeiTate 
aa  arfe^ffse^f  .J^tTs  estate*  By  another  clause^  after 
reciting  that  Kensington  and  Co^  and  several  other  per^ 
sonst  had  received  several  sums  out  of  the  estate  of 
<^%3{({^  provided  that  s  dividend  should  be  paid  out 
q^  t^^^a^^OOOA  io  the.  assignees  of  the  uxd  J.JBUilf 
ffipffn^^^upms.  so  received  by  those  persons.  .  By^a 
at^,j|)|tea  j^usa  the  creditors  covanant,  00  receiving 
^^fiff^nffi^^  ftfxm  the  trustees^  to  deliver  to  the  trustees 
^  bfijyi^  o^^e^^bange  >  drawn  and  accepted  by  Eagterbjf^ 
.^^[flf^^qd  ,Co.r  or  tbe-PWfcr5^  or  byJ.MUlp  orrby 
.4^(^fun^  l^nd  ^omUi^  Kensingtatt  did^  in  pursaanoe  of 
^is^^v^ant,  daUver  to  the  trustees  of  EaOerbyt  Hidif 
aij^^pp^  the, bills  of^Q|change,  and  thereby  enabled  the 
^^ei;,fp  sat^  their  accounts  with  the  assignees  oiJEUil 
as  \l^^^pf^,  biUf  wave  satisfied;  and  they  hava  ibaen 
da^;^ei)^  .pp  tio,  the  Jatter. .  Kimung^  wndi  Qk^  by  de« 
liyaimg  upithe  bills  of exchangei^andacceptiog  the.pao* 
Tis|9P/ii.made  Jqr,  ithe.  deed  in  fiill^satis&ction,  of  all  daims 
aga|i)i^t  .&//<4\have  agreed  diat  all. debts  owing  to  tham 
hj*EUilf  or  his  assignees,  oir  those  bills  should  be 
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1888.  eztihgiifahed.  Tbe  esse  tt  Ex  ptnitt  CwramrM{a)  will 
lie  relied  upon  by  the  ^tber  side.  The  questton  tbene 
arose  as  to  Slad^t  -biUfly  which  were  treated  aa  biUs^ito- 
eepted  far  Talue^  and  therefore  tranaferriiif;  to  Kmringt^ 
and  Ca  Stad^s  debte  to  the  drawer.  Tie  Vio^^OhaiH 
edlosr  was  of  opinioii^  that  the  debt  due  from  Siade 
and  Ca  on  these  biila  was  extinguished  by  tbeidtod. 
Sat  'Lord  Etdonr  was  of  a  different  opiaion,  and  allowU 
Kmsingion  and  Co.  to  pro  vie  those  bills  nnder  >«SMWs 
commission.  Tbe  authority  of  that  deoistoo"  is  itot 
intended  to  be  disputed ;  but  tbe  case  ii»  diatingiiisfaiAk 
from  the  present,  because  there  was  n^thh^  oirtbe  froe 
of  the  deed  to  shew  that  any  debt  duo  from  Slmde  tb  ilrij 
other  ereditiM*s,  by  virtue  of  any  bill  6f  exchange^  was 
to  be  extinguished.  Bat  there  is  a' reeital  dtewiag^ 
mamfeslly,  that  it  was  intended  thatddititdae  from  JBUOf 
in  respect  of  bills  of  exchange(^^  to  >di&  'oreditbrsinirtio 
signed  the  deed  should  be'rdleased^  i  Seooodlyv  the  plahi- 
tiff's  letter  of  the  17th  March  does  'not:'OperaC0  ftia4i 
waiver  of  any  other  advantage  which  diey*  wonld  be 
entitled  to  derive  by  virtue  of  the  deed^  That  letter 
relates  only  to  the  security  which  Kimsingtan  and  Oo. 
had  upon  the  premises  at  Bankside^  but  KeusingAm  and 
Co.  conld  not  be  deprived  of  that  securttrfs  for  tbe  deed 
opierated  only  upon  the  bills  of  exchange. 


.  .   I 
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Parke  oontrk.  The  plaintiffs  are  not  entided  tor  ft- 
oo^er :  for,  first,  the  deed  does  not  affect  their ijmiBedy 
upon  the  securities  in  their  hands;  and,  secondly,  if  it 
otherwise  would  have  done  so,  that  effect  ia  prevented 
by  die  >tetl»r  which  was  given  at  the  sfuno.  timew'  At 

'-■'■•■'.■■■..  ■  ...        ..      • 
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tb€  time  vhed ;&n5tf^^  iiiid.€o.  eDo&cuted  ^l^de«df  1888. 
jEUU  wasr  ^indebted  te  ithcsnifov  a  casMNdance^  aad 
^aioa  bilb  of  ezcbange  accepted  by  them  for  I8,20M. 
Tc^  seeuite  both  -those  debtSf  lihey  bad  aeouritiea  in 
4bek)bmifil^  rii.  a  Qoiwe(fanoe  of  the  iBstaiCe  at  Bankside^ 
vEMtt/stbill,  and  i8/^<f<?'8  biUs«  By  etfcutiog  tbe  tdeedi 
taclgivingpupthe  hills  accepted  by  i£Ki;  Co  the  trustees^ 
limsh^gton  and  Go.  have  relinquUhed  all  future  remedgr 
-tipon^JSUira  bills,  or  against  bis  estate^  but  not  the  b^efit 
«pf  tboas  securities  upon  £//iPa  .property  whid^  they 
alieidy^badm  They  detirered  up  the  bills  for  thaispeoU 
purpose  <  only  of  >  idischargtng  the  estate  of  ^Easterif,^ 
Jiai^  aad<!oc .  That  was  deariy  the  principal  object  of 
the  deedy  and  \Keiuington  and  Co.  executed  the  deed 
i»\weiiicms  ^.EasUrt^^  HaUi  and  Ck>«  The.deed;at 
noitgeaa  operate  only  to  dischai^  the  direct  vemedy 
]i|x)nrrthe>biil^j  but  leaves  the  remedy  tipom  all  other 
thetLj  catisting  securities  ift  the  hands  oi  Kensingtark 
and  Qk*  in  full 'force.  Kensifigton  and  Co.  may,  th^re- 
&r^i(retaintmy  money  Qoming  to  them  either  from  the 
premitea  at  Banksidt  or  from  Lewiis  hill,  in  satisfiuition 
of' the  debt  doe  to  them  from  £tfti^  as  theaccqitoi}  of 
the  odier  billA  That  the  princ^l  object  of  tho'  dead 
'wan  to  discharge  the  estate  of  EaBierby^  Ha84  tand  Co. 
appears  manifest  from  the  whole  of  the  deed  taken 
together.  It  is  true  that  there  is  a  recital  that  the  pro- 
^iskmspoaposed  to  be  made  should  be  accepted  b^the 
^ereditors  of  the  said  copartnership  ia  full  saUsftotion^  «of 
>  their  /respective  debt<i»>as  weU  against  Easterbgi  i^^ 
andC!ow:as  iLgganst  ibe  Fullers^  or  against ^^ei^a^tf.^ 
JL  EUU^  or  against  A0cin$m  and  Afiam^  reqiectivdy,.  «n 
respect  of  the  said  bills  of  exchange  dramh  accepted^  or 
indorsed  by  them  or  any  <f  ^em  respectivefyf  and  then 
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remaining  ooer  due^  wM  tie  names  ef  EiurteAy^  Hslly 
and  Co.  Okereon.    This  recital  shemrs  mil  ititenlibH  oAiyv 
that  th^  provisions  should  be  accepted  by  the'crMthoiv 
of  the  copartnership  in  soffs&ctioii  of  dieir  d^bt^  inter 
alia,  against  the  estate  of  EltUf  bnt  Hkf  flmoMaHiM 
Banikside  and  Lemifs  bill  w^  not,  juiOflri  M#  pmffbm 
fftkiedeedf  the  estate  of  JBIBI  r  ihe^iHttfepatt'of^Ufe 
eiftate  of  Kensington  and  Cc^  to  die  «tent  ofvUefr 'Itei 
This  i'edtal,  therefore,  does  not  shew  that  thete-iMi 
any  intention  of  psleasmg  that  property.      Betidai 
the  deed  does  not  oontajn  any  release  dSBUifs  eetiim- 
It   eicpressly  releases   Easteriyj    HaU^  and   Coi' itfd 
the  two  Putters  (but  not  EUU)  fixxn  all  ^fibta  doe  -m 
them,  the  creditors,  from  the  eopartnenhip  iff  EaMdrfiy; 
Hall,  ami  C&.  the  continuing  partners^  ar  <to  ftp^-Sw/tKij 
laie  partners.     The  creditors  bf  £0si^H|j|!i  JFfalli^^^^ 
Co.  release  jointly  and  seteraHy  the  twel*jnilfertiy^'%ef 
not  the  estate  of  EOil,  Itom  all  judgmeifC^'  HUs  >^ 
exchange^  promissory  notes,  and  other  secttrilSea  ^^ihiiii 
for  securing  the  pajrment  of  the  said  sferend  debt^ 
or  any  of   them,   which    they  the  said  aetend  cte^ 
ditors  were  or  might  be  entitled  to  against  ike  Said 
^pm  or  topartnerskip  ^  Easterby;  Hall,  atiA  €b^-  «* 
against  the  two  Pullers^  or  either  tof  Aemy  by  reaMf 
of  the  said  several  debts  relating  to  the  eopmiutf-' 
ship,  or  the  concerns  thereof,  antecedendy  to  tlie-dsle 
of  {he  deed.    The  Velease  does  not  extend  te^lany  deitt 
due  by  EUil  to  any  of  die  creditors  who*  eteeeM-  %b* 
deed;  but  it  extends  to  all  debts  due  ttom  J9M^cr%^- 
Hall,  and  Co.;  or  from  the  Ptilers,  tb  aiiy'iif  the  credit 
tors ;  and  then,  by  another  clause,  the  crediMrv  agree 
^  to  give  and  d^Ver  up  hito  the  bands  of  the  irasteei 
aB  such  bilk  of  exchange  drawn,  accepted,  or  indorsed 
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by  tb¥  w4  J6«m  ^S  ^^^[MirtwraWp  of  JEa^efisk.  ^(ifi^        1828. 
iumK:;^,  ^  )]|y  the^^/^^j:^^  or  by  Jf  JSi/i/;  or  hyfAtkmsou 


lb§  ii^vecid  r4^pectiv^  creditpr^  par^  thereto^  iipw 
hokl  for  the  seviaraji  debts  due  and  owiQg  to  tb^m  re** 
jipepti^4^jSr4^  /^  5at4  coparlnefrship  of  Easterby^  Hatt^ 
and  CiO)  or  aay  part  of  sudi  debts  respectively."  The 
crfi4iioiis.4i$refi[>re  agree  to  dejifer  up  tbe  bills  of  ex- 
chjABge  before  described,  and  thereby  give  up  all  remedy 
Hpf^ft^se  bill%.  but.  tl^y  do  stot  agree  to  give  up  the 
liliMji/af  iAtis&cticHi  &x  these  hUlSf.  which  they  alreedy 
hliyi^  iQ.tfieir  b^nds*  In  effect}  Uie  bills  so  delivered  up 
sgMQr  bfi,  QQPsideMd  ,ii«  partially  paid,  by  the  securijties 
pilf^dtiB  their  hiind^.  (or  the  purpose  of  paying, them; 
«lld  lbP'<^itai»  do  xuH  piean  to  refund  tbfLt  part^nl 
p<mi^el!l^  aL<H^  J^f^t^n*  in  JExp(n[U  Carriairs  {fl)%  was  of 
€fM^fit>jjf!\§Lt  thei.  ^^reditors  did  not  mean  by  thij|^ed  to 
gilYe  Hftr  aiid  <that  tbey  bad  not  theoeby  given  up  fbcF 
xelil^jQyD^ith^.biUs.of  exchange  accepted  liy  Slade^  and 
)^4afide4'tbl(t  tbqi;  could  pravA  under  his  commission, 
«i44u|p49^oa  goea  th^  Jengtfa  «f  deciding  (hb  case^ 
fiNltSMf^9  bUUr  Lewi^^)^  and  the  CAtjeite  at  Banhide, 
air^ali,*9^cucitiea.fQi)  the  sftme. debt,  vis.  the  debt  owing 
I^Jli^ngfon,  ^nd  Co.  by  £///%  as  the  acceptor  9f  his 
biU9f|:^94  U)  iwtwfthstwdiog  the  deed»  Kensmgiou  i^nd 
C^migl^tproii^  against  Shde*»  ^estate  and  thi^reby  xp^ 
ctm  thi^^pnoQ^^.  of  Slad^9i  bills,  they. naay  alscf  retabi 
Ihi  pUf^T^^s  of  the. otheir  securities,  Lems\  bill,^nd»  the 
nmrlgllgnl  estiOps. .  .6ul^  ^ondly,,the  letter  at  all  events 
pnvrnts^thedeedJiaying  thi(  e^^  cQntende4  ^oi:;.|or 
lMwkinat^.#M>]y.to  any  iclaim^^!^^u«p(t  tjje^.^bt  due 
foMi JWf  m  tb^biUs,  &ir  npf^ q^^oip^jd^posub^  be 


•  > 


(a)  \Bml^$B*a^eo. 

S  C  4  prejudiced 
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J828.      px4$ificftAhyl4il^^h^iel^Ai^vA  ^ 


^  dM*^^ '  U  yppemteV  aa^  a/dediiralioii>(  -that,  lar  t 


XSABSTAlUt* 


-to  djuHiiibr  i|ie  pf^)npeiit(4f^iS0f<rs  bilk.  /'    >. '-.m').  = 

^  7^&rplaiQtiff8'  ebon  to  recover -iaiihis  acfMi^ii 
f|H^9^<d  upon,  tke  suppoaed  efii»t  of  ihe'daedaKeBoldl 
f9r  pcgripent  of  the  debts  of  JSoiAn*^  liliaU^  and  Co*^  I'lt 
app^arsthat  Messrs.  ^(^ilttftfiM  r^dfiiMl  ftifr  etoacntoihit 
deed:AUitil  tbey  received  from  .liM'filaintffi  a'^mttaa 
ai^ipHiaiice»  tbbt  by  «o  doing  cbey  iih0ttlditiot|)R|DdiBe 
t^i;  ^ecurHy  on  the  premisei^'latelif  bdoiigpifiB'fto>die 
h^ji^^^EUilj  at  Bankside.  The  .groBter*  pait  wt^ikt 
mouey  m>w  claimed  by  tke  plaiftdfis  vaa>  itha ofiradatt 
of  that  security.  It  waa.  contended^  'Oa  :tbeirifiaMOi  Aft 
this  assurance  was  intended  only  to  relate  ia  tka  dam 
on  those  premises,  as  security  fi>r  the  caab4ntlaace'dae 
to  MesBTB^Kensisigtom  horn  ElUL  But*  we  think  vkii 
impossible  to  understand  it  in  tbi»  mirroW'Vtei;»v 
the4eed  has  not  the  smallest  connection  wkb»  «r 
to^  that  balance.  If,  therefore,  the  executioniof  this 
dised  j^hall  have  the  effect  for  whieh  the  plaintiiEi'  bow 
cf^ntend^  M^ts.  Kensington  and  the  defendant!^  i  who 
r^resent  tbam^  -  will  have  great  reason  to  complain  tkil 
they  have  been  deluded.  Still,  if  this  be  the  \efpk  0pet^ 
afion  pf  the  deed,  we^  in  a  court  of  law,  are  bound^la 
give  ^^  eSkct,  to  it« :  -We  are  of  opinion,  boareveiv 
tha(,the  d(^  has,  not  that  ^eflbct  <  It  is  material  to  con^ 
sider  what  the  situation  of  Messrs*  Kensington  on  the 

one 


CAwnAn^ 
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k)De  hand;*  flodor  thatpldntiffs  on^Ae  other»  «viml  tteft^^       469i. 

the: eateoutaon v>6'thait  deed;  'Nbw^' Mfitem^X^V^M       ^ 

were  >ttle  ibolctors  t»C  bilk  .<>rVesctllQi«gcf  tiy  > to'  imdmit     _  n^imuc 
exeeediqg  IS^OmL  dv&wn  b^-JBihnf^^  Md^iibff  Uf^ 
and  accepted  by  iSJKt,^  ai^'Wiikdi'fhad  ibtien^pOfifted 
with-  tbem  bf  Atkinson  and  Mount  as  security  for  money 
advanced.    They  had,  therefore,  a  right  to  prove  those 
bilbitqgaiiis6tthbiestaliei«>f"£&»<,  uhdei"  liie  (domn^issioiK 
They  were  also  the  legal  proprietors  of  the  premises  at 
Banksidv^  whteh  ihad^  been  conveyed  to  thein'byJ^il 
withijfc)pi»^piof  (iale^  and  the  bokkis  of  certain  l^frtvf 
leiichai^taoce^ttdd  bjnStei/r,  Mdof  a  bift  secet)tedby 
-Lakii^imwt*  tdte  ^Bankmdt  premitos  had  been  «dnVeyed^ 
andilbeseibilbiofeiKhMige'deposited,  by  EUity  as'securicy 
-noilttnjdy^'forithb'.oash-bahdiee  that  might  be  due  frort 
jBK/f>biitiaba'f»r  tbefuiyment  of  any  bills  of  esBcfaangt 
fannilig  jiisi  naikic^  of 'Which  they  might  by  any  other 
]iiiaba'(beoDtiiee.the  holders.    The  bills  to  the  amoantof 
.])8,ftO0i&'WeT8»tbf  4bis  descidption;  and  in  making-  their 
paodf  tBoh  <lhetfe  bilb  they  nmsthave  mentioned  the 
JBsbMdvi^iiMhises^'ttnd  the  bills  of  Slade  and  of  Ikfmis^ 
as  Jsciiitfes  iv  tfaebr  haindi^    It  does  not  appeal  of  ivfaat 
pensarVahv  tbeseitfectirities  ultimately  t)eoBme;  bMit 
sapfOM  that  Slndis  ^  'trett  m  Lmriij  had  beeome%ank«> 
m|bt;t(and>if  th^  vahie  of  the  whole,  beyond  the  amount 
off  JEaar0f«a8h4)a]ano^i  be  taken  at  50002:  Or  60002.,  It 
wilV  piobably^  be  not  uinder-rated ;  and  this  ifouMl^lnre 
4iKlr  finkif  ^good,  m  die  narrowest  iand  strieiest  Vfe«%  fe^ 
l^QOO&ior  i9,O00i* 

ult  tDQst,  ^lereferej'  biive  been  dcAsirabiei^by  tfibse  'Mm 
bad  tbttinanagemeniof  EUff^'afia^^andltil  iiiterest  im 
hiafunds^'to  relieve"  his  •estate  fixMh' the  pi^obf  on  these 
.bills;  and  this  suffideiitiy  adcotttits  fUr  the  detire'mant* 

fiested 
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1898.  felted  by  the  {dabfifi,  that  Messrs.  Smmgttit  dioiiU 
ezecate  die  deed  in  question.  By  ezecndng  h  Atf 
consented  to  gire  up,  and  did  in  fiict  give  up,  the  faiUi^ 
to  the  amount  of  iSf'^OOl. 

The  isstate  was  thereby  absolutely  relieved  fiom  Ait 
proof,  and  Messrs.  Kensington  took  the  chancse  of  the  pv»- 
dttce  of  the  estate  of  EasteHy  aAd  HkM  under  ^tk  dosd^  ia 
the  place  of  thdr  txffit  tb  a  dividend  mder'  SIUTIs  eta- 
missioo.  The  bills,  to  the  amount  of  I  B^WOky  faadbasn 
accepted  by  EM^  ibr  the  accommodatidn  of  Eatk^ 
and  HaU.  There  were  viari6nt  and  comf^oated  deaiagi 
lietween  those  parties ;  and  when  the  deed  uraa  Ibada^  it 
was  unknown  in  whose  &vouir  die  halaao^wQlddJttkiF 
matdy  be  foond  to  be.  The  deed  oonftaiDS  a  piuiiMBB 
for  paying  to  the  assignees  of  EUU  a  dividend  biW  eftiie 
first  portion  of  the  fund,  on  the-  laonty  theife  #otai% 
recttved  by  Messrs.  KBndHgtd$i^  mid  otfier  penoMlboR 
named,  out  of  the  estate  of  MMi  and  a  pftyvisiM  far 
paying  out  of  die  secondary  or  collaterei  tdnAfi 
186,000/L  the  balance  that  might  ultimatidy  be  'book 
due  to  BUiCs  estate. 

The  deed  itself  is  rf  niery  unusual  length,  and'^veqr 
mnlUfarious  and  complicated.  There  is  an  abstract  <cf 
it  sufficient  for  the  purpose  of  this  cause  in  Afn  Anh 
report  of  the  case,  Ex  parte  CarsiairSf  before?  my  Lard 
Etdm  f  and  1  do  not  think  it  necessary  to  re^ieat  the 
detail  of  its  provisions.  It  is  dear,  that  the  great  ind 
primary  object  was,  the  payment  of  die  debts  afjBtuktig 
and  HaUj  and  the  relieving  of  them  fit>ift '  tha  ^MPeasore 
of  their  creditor^.  It  is  not  dear  that  atiy  inatnmieot 
which  did  not  furnish  k  direct  charge  agaiast  tfaeia  wv 
contemplated.  There  were  many  biUs '  of  exchahge  out- 
atandiog,  which  did  furnish  such  a  charge  i^[aiiiat  them, 

and 
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mnd  also  again^i  «pnvs  ^i^  P9t9(cm%  ib^  twp  ]^«1it  1^48. 
P^U^n^  for  instance,  who  Jba4  put  tbeLc  name  ,tQ  l>i]i(i  JJ][^ 
which  bad  boeo  sent  iibrpad  fi^r  th^  d^t»j  pr,  qp,  tb^  ^'^^^_ 
Moount,  of  Easierby  and  JE/aiZ«  ,11ie80^wa  gcfftttepim 
we  to  take  a^  part  in  the  whole,  iirranynrot,  b^fb 
of  the  tale  and  purchase  of  the  min^  i  wA  Mfh 
ooidingljr  their  names  .  ai^  jmentjioned  in  the  el^iw 
of  veleaM^  by  the  creditors  of  EMMkrbj/  a^  Uqfl^ 

« 

tboi^:  neither  Atidtwn  and  MoufU  w^x  the  efitote 
of  jSS|2  are  mentioiied  in  that  cUuse:  they  are  men-' 
tioned.in.  ioma^if  ithe  recitals^  but  iiot  in  this  cl^sOf 
And^as  was  said  bj  Lord  Eldont  with  whose  jwdgmeiil 
we  entiidj  agnM,  it  will  not  be  foimdf  on  iin  atJ^tiY^ 
pemsal  ei  the  deedf  that  any  bills  of  exchange  are  in-i 
^ended  to  be  giinn  up,  except  those  which  coostitMted 
debts  (due  '•nd  owing  by  Easterfy  and  Hall  (of  wbicb 
deamption  were  ibe  bills  for  1B,200A).  Nothing  is  said 
as  to  any.bilUof  the  description  of  those  accepted  b/ 
Stedf  iund  Ijmis.  There  is  nothing  expressed  to  prevent 
the  hcddei^  of,  such  bills  from .  availing  themsel.?es  of 
then,  although,  by  so  doing,  a  remote  and  ci|«uitons 
diai|^' might  e¥6ntua(ly  arise  against  jEos^^i^  and  HM* 
Sfads'ahill^  were  the  aubject  of.  the.  case  before  Lofd 
JBWoa;  they  are  not  distinguishable  from  Xmi's  biU 
BMnUoned  inxbe  present  case^  and  his  Lordsbip^s  jndg" 
ment  is,  therefore^  e  direct  authority  in  faji^our  of  Aft 
defiwdtnts  aa  to  tbfit  part  of  the  plaintiff'  claim;  in 
principle,  also,  it  is  an  authority  in  their  favour  on  the 
other  part  of  the  claim :  for  if  the  collateral  security  of 
a  bill  of  exchange  was  not  lost  by  the  operation  of  the 
deed,  and  the  giving  up  other  bills,  for  the  payment  of 
which  it  was  a  security,  neither  could  the  security  of 
real  property  be  lost  by  the  operation  of  the  deed: 

there 
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•182d.  there  can  be  no  difierence  in  principle  between  tlie  cut 
^^^^  and  the  other.  It  may  not  nnreasonably  be  suppond 
againti  xhat  ffiaYiv  of  the  creditors  of  Easterbu  and  Hall  would 
be  willing  to  give  up  bilk  of  eKohange^  tsud  to  relene 
thehii  if  they  were  allowed  to  retain  the  benefit  of  thdr 
coilateral  aeeurities,  who  wcmld  havfe  refitted  W  do  ao^if 
they  had  not  been  aHowed  to  retain  that  tencifiC;  aod 
any  attempt  to  deal  with  such  gecnritie^  wihAS  ^^irdbtiij 
have  been'  found  impracticable,  andWouId'halrt^  defatfed 
.  the  whole  scheme  tf  arrangement,  which  ihe  ^piitiei 
were  piDbably  sanguine  enough  to  tbhik^liketytiir  pro- 
vide a  fund  mfficient  in  the  end-^td  meet  dl  detiand^ 
present  and  contingent;  and  theassigneea^oP'SDrf'tuy 
be  well  supposed  to  have  been  content  -with  ibe  Pianos 
if  Te-itnbursement  of  such  sain  ms  'H.esstt.'^Senulagim 
infght  obtahf  by  feaaon i)f  thfeir  eolkn^ral ^MapAde^vai 
^^he  secondary  fund,  on  the  iBniii'setdieineiit  of  aMauila 
betweeh  them  and  JBasterbyAkd  HaU,*  i^hklib'hlhrte'pn^ 
ferred  an  arrangement  which  left  in  tbe  faahds'dr^lieMi. 
Kensington  the  collateral  securities  only,  to  die  then 
existing  state  of  things,  which  gave  Messrs;  Kamnifm 
not  only  these  collateral  securities  but  also  the  right  of 
|m!x>f  and  dividend  on  a  further  sum  of  many  tbousmd 
pounds* 

For  these  reai^ons,  our  judgment  is  in  favom-of  the 
d^ridants,  and  a  nonsuit  is  to  be  entered. 

Judgment  fin- defendiBt* 


I 
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•   •      •        '       •  .  .-i       ':   '.   ■ 

GoLDiNO  and  Others  against  F£nn* 


.  I  '      .'.; 


ABfJl-f^  b#d  bom  olpit<uw4  i(\  tlM4  Court  fqs  a  pro^  A  cmtom  that 
...  there  shall  be 

hUDl^O^   UX  a  SI4]|t  institute  in  tbe  ^XUlS^tOrycp^rt   a  lelcct  Testry 

<tf  tlp/^.  ,3«i)iop,  qi  iMmd^n^  by  the  ^ilefeodant  J%nn,  ,i^  number  of  per- 

pax\shiqnf^qi\St^Ua,rtin'smthe^F^       to.  compel  tb(|  b5r°5e^rrf 

pJwjtijff:i.^d|Otlw^         churchwardens  of  tbatpar^h„jp  m^e"b^S5f. 

pro^^ce  ,^Q  accqmiU  of  their  recqipte  and  ^i^bijirseinept^^  S^JhtonOT?* 

They  jrtpacjed.in  the  Ecclesiastical  Cqurt  that  their  a^w  "  ]?**ll"  ^^* 

Senbley  that 

couiita  h^d.bc^u  d^ly  allowed  by  a  select  yestry,  whicH  '^  ™^^  ^  p^ 

,  "  1  ,  of  such  custom 

Jiad  grxisted  jp  .the.  parish,  from  time  iminemorial;,  thq  that  there 
defen4a^^Jie»g»  d/snied  .^at  apy  such  select  vestry  existed  be  a  reasouabia 


number,  and 
that  the 

bibit^Ui^  ^e;,parti(3s,  agreed  to  try  th^  question  bet:«few  tlmh^ 


by  lay,, . .  ^Vppn  shi^?wing  cause  against  the  ruk  for  a ,  pi^  STaTthl'reason. 


ableness  of  the 
must 

them..99j^,feig|i^ed  issue;  the  issue  was^  WJieth^r  t^ere  be  decided  with 
was».^^^QA).tjunejlaiiQen)orial'bad  been,,  a  vestry  of  tha  ^ng-^stabiish- 
said.p^fi^h^ /Composed  of  select  persons,  parishioners  of  totbepopu- 

lation  of  the 

the  sj»id.  ptrish,  iajc  the  time  being,  or  not  ?   .  There  Wfr^  parish ;  such  a 

(wo  o^r  issues,  a$  to  a  custom,  fo^  the  clinrch  wardens  tp  existed  froni 

have^-th^,  account^  audited  by  the  select  vestfys  w)ufit|  m^^'^l 

it  is  unnecessary  to  notice  more  fully,  as  it  was  not^.difR  ^ijf^ie  year 

puted  that  if  the  plaintiffi  weriQ  entitled  to  a  Vjerdict.  on  f^ufj^'^^nt^ 

the  first  issue,  x\^es  were^  entitled  to  it  on  the  seqond  and  ^y  ^®  Bishop 

'         '  '     ,  .        ®^  London, 

third  issues  .filsQ^    .^1^  the  general  issue.     At  the  trial  fortj-niae  per. 

sons,  together 
with  the  Ticar 
and  churchwardens,  were  named  as  the  select  restry ;  and  that  number  was  to  be  kept  up  by 
elections,  to  be  made  by  ten  at  least  of  those  ibrty«>nine,  together  with  the  vicar  and  ahurch- 
wan'ens.     In  the  year  1673  this  number  of  ten  was,  by  another  faculty,  reduced  to  wren  ; 
and  these  faculties  were  acted  upon  ever  afterwards.     Ten  out  of  the  fourteen  restryinen, 
exclusive  of  the  vicar  and  churchwardens,  who  were  present  at  the  vestry  holden  next 
before  the  promulgation  of  the  first  faculty,  were  part  of  the  forty-nine  named  in  that 
faculty  :  Held,  that  as  the  vestry  appointed  by  the  faculty,  and  since  continued,  was  iio4  in- 
consistent  with  the  vestry  previously  existing  by  the  custom,  the  custom  was  not  destroyed  by 
the  parish  having  accepted  the  faculty,  and  acted  upon  it  ever  since,  the  faculty  not  being 
binding  in  law,  and  the  vestry  having  power  at  any  titaoe  to  depart  tnm  its  directions, 

before 


Fbhk. 
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IBSS.       before  Lord  TerOerden  C.  J.,  at  the  Middlesex  nttingi 
'^'       after  JSos^^  term,  1827,  the  following  evidence  wm 

GOLDIXO 

ofomsi       given : 

A  charter  .of  feoffment  of  the  year  1825>  fagr  whidi 
William^  the  tailor  of  the  parish  of  &•  Mariin\  of 
Charing^  confirmed  certain  lands  in  that  pariah  |  a  fine 
levied  in  the  85th  year  of  Heniy  the  Third,  of  pR>- 
perty,  described  to    be  in  the  parish  of  jS^.  MmH^i 
in  the  Fields.     An  extract  from  the  eocleaiaaticBl  tax- 
ation of  Pope  Nicholas^  12Edw.  L,  in  the  year  1891t 
relating  to  part  of  the   temporalities   of   the  abbot 
of    WesiminUeri    described    to    be   in    the   parish  of 
^  Martin  in  the  JPields*    An  assize  of  novel  disseisiii, 
in  the  year  ISO99  {$Edw.2.)  brought  in  the  Court 
of  Common  Pleas  by  John  de  Hyde  v.  fViOiam  Braam^ 
for  common  of  pasture  in  the  parish  of  Stm  Martm 
in  the  FieldSf    as    belonging  to  his  freehold  m  die 
same  parish.  In  1 389  ( 1 4  Edw.  8.}  an  aocoant  preserved 
in  the  exchequer  of  certain  rolls  of  certain  paymenls 
for  the  ninth  sheaf,  fleece,  and  lamb,  in  tlie  parish  of 
St.  Martin  in  the  Fields.     A  deed  of  confirmation  is 
1867,  (42  Edw.  8.)  from  Henry  de  Bello  Monte,  knigfal^ 
to  King  EdxDord  the  Third,  of  a  place  and  garden,  sad 
appurtenances,  near  to  the  cross  oi  Charing,  in  the  parish 
of  St.  Martin  in  the  Fields.    The  defendant»  as  to  thb 
part  of  the  case,  relied  upon  letters  patent  of  the  4  nJac.  U 
which  recited  that  the  inhabitants  of  St.  Martin  im  tie 
Fields  bad  made  their  humble  application  unto  his  Ma- 
jesty, stating,  <<  that  whereas,  in  the  time  of  King  Hemy 
the  Eighth,  the  said  inhabitants  had  no  parish  church,  bat 
did  resort  to  the  parish  church  of  St.  Margaret%  in  West^ 
minster,  and  were  thereby  fi^rced  to  bring  their  bodies  by 
the  court-gate  of  Whitehall,  which^  the  said  Henty  then 

misUking, 
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jmslikiDg/  caused  die  church  in  thd  pli^ish  of  JSf.  Mdrtin 
in  the  Fields  to  be  erected,  and  matte  a  parish  ihere^ 
which  now  is  so  gready  inhabited^  as  the  church  is  nol 
of  sufficient  bigness  to  receive  the  parififhioners,  and  this 
church-ylird  so  little,  ais  there  is  no  room  to  bury  their 
dead,"  ftd.  tec. 

Many  entries  in  the  parish  bdoks,  froth  1574  to 
166^)'  were  theii  read  to  prbre  the  ^xii^tice  of  tile 
seledt  v)e^.  Th^e  entries  app^ted  to  hate  been 
signed'1)y  persons  described  generally  as  *^tlie  itiaBters  of 
thid  pa^bh.**  In  sobie  iiistanc^  howeVeir,  they  were  de^ 
scrfbied  kA  ^  parishioneris."  It  appeared  from  these  en« 
iri^  ti&at  the  business  transacted  w!as  done  by  a  very  small 
number  of  persons  then  present  Brfore  the  year  160(H 
it  did  ilbt  lippear  In  what  manner  theise  persons  were 
cho^ ;  %ut  atter  that  period,  it  apptored  that  the  exist** 
log  body  called  tipoii  Otheris  to  become  constituent 
medibefb  bf  their  dwh  body.  Before  the  year  1669^ 
th(i  Minber  of  persc^s  varied :  they  never  amounted 
to  fbfty^ine,  atid  at  one  time  were  less  than  twenty^ 
In  th'e  yei(r  1662,  a  faculty  Was  granted  by  the 
BMi6p'  tt  Xondan  for  a  select  vestry,  to  consist  of 
forty-nine  persons  besFdes  the  vicar  and  churchwardens^ 
fttid  ^authorising  teh  besides  the  vicar  and  church* 
'wnrdtob  tb  act  At  the  vestry  holden  next  before 
this  ftuiulty  was  grauted,  fourieen  vestrymen  were  pr6^ 
senl^  ^d  ten  of  them  were  iticladed  in  the  forty-nide 
appolhtcd  liy  the  &culty.  A  second  faculty  w^ls  granted 
in  t67S^  enabling  the  Vfcar  and  cburchward^tis,  anid 
•even  others,  tb'^ct.  IPtcm  1662,  th^  select  vestry  liKd 
dways  consisted  of  f6rty-nine  f^esldes  tlie  vicar  and 
churchwardens*  The  plaifitifiB  th^  gdve  ill  evidence 
copies  of  the  following  records:  first,  a  copy  of  a  judgment 
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inZMu^.teria  174V (&G*^) between  WLXuemddtmi 
Six  H.  Ptwnee^  which  vai  an  Mtuin  for  a  fidie  nftom  to 
A  mandamus,  oommandiag  ^  .Hm  Penn^f  the  tfaea 
affcbdeacen  of  MidMaea^  to  swear  in  Zlidbr  and  JEencU 
as  churGhwardcn%  th^  having  been  dioseii  bf  the  pa> 
rishioners.   He  returned  that  he  had  sworor  m  T\tdber  and 
Wood,  as  the  churohwardenSf  tbey  having  baeirelflcted 
by  tha  vestry^  and  upon  Aat -the!  actioii  waa  bswght  fix 
nfidsQ  return*    There  was  a  verdict  Ibf  the' OefiBndant. 
8eoottdiy»  a  copy  of  a.  jodgment  in- 1744»  do  m  fo^nel 
issue  between  Rmn  and  Tind^  whioh  sppeiAred  hy  the 
record  to  have  been  tried  at  bar;  the  issue  weSi  lAelher 
there  then  was,  and  from  time -whereof  flus.  Ihera  had 
been,  a  vestry  of  the  said  parish^  composed  of  m.cerittm 
adect  number  of  persons,  parishieners  of  the  isidl|^arish 
&r  the  time  beings  and  there  was^a  verdict  in  ftMui  ef  the 
affirmative  of  the  issue.    Thirdly,,  e  copy  of  a  jwdgment 
in  piohibition  in  a  case  of  Berry  v.  Boiimer{^  where 
the  issue  raised  upon  the  pleadings  was.  Whether  die 
churchwarden  ought  to  be  elected  by  a  ^eleot  wssUjf 
or  by  the  parishioners,  and  there  was  a  ^verdict  ests- 
blishing  the -election  by  the  select  vastry.    -The  plnmriff 
then  relied  upon  severkl  acts  of  parlianaent  *in' which 
the  select  vestry  of  the  ;  parish  of  Sin  Mertm  m  tk 
Fiddi  was-.recc^ised  as  an  existing  bodyw    One  of 
them  passed  ia  the  J  Jac.  2.  entitled,.  ^^  An  act  tot 
erecting  a  :new  parish,  to  be  called  the  pariah  of  SL 
JamOf  witbia  the  liberty  of  JV^tfstetm/^,"  enaoted,  <*  that 
the  vestrymen,,  or  any  six  or  more  -of  tbenv  should 
exercise  the  like  power  and  aothori^  ibr  regulating  the 
affiiirs  of  the  parish  o£^  St.  Jame$  as  the  vest fynen  qf  the 
said  parish  of  St  Martin  have  and  exercise  in  reference 


(fl)  Hilary  twin,  34  0. 5.  Peake,  N.  P.  C.  J56. 
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mig»W«09r«ifor^lHnVKiig  fifty  jum  clMBrabqs^^^&wiMiqriiBd  ^|#u< 
tl^  ^»MI»itntppar8  )baiiia«a  a  convwiek^  number^' gaffi- 
cientdQhabitiaEila  in  ^iichfludikiMiit  parish  sespectm  to 
be  veBtrjmMUb  of^such  new  partsh^  who  shill  exercise  tfie 
lilMipoivr^ycl  t|pd  tautbqirttlea  tor  legiitntinff  the  dfivdibof 
suffb^iiMi  ipuwbi  ^  9#  4hei  vestiif  meii  *of  the  prewiit:  (Mtrkh 
ojil<fi£f9#<4i}St|<^  BdiiP.p11nBi1.9r  thf  greater  pert  thereof 
sl^jb^  W^e(%  (Hqw  thenna lOC  weocise ;  afiid  if  il^eni  be-no 
sflftf  Br<9«lQF| Jipsi  a««l^prQfi^t  pfiri^  the^^  l^  veHry- 
nimi^ldili^iWiA  <rf«iS;^«Jlf(rii>|.»ii^.JRH^  wkhintfae 

.  J[4«4.^ZVlfP<«rdm.  C,  J»  left  .it  la  ihe  jury  U>  eajTj 
tVKWiittwittQfideilQe^  fiiiM^.  whether  t|^*pai^  hud  ex- 
iiM}(!:4ipmitUiiafi.4aiipi^|i»ri|l,  aa4  if  l^^y  tbQoghl'.it 
hs^  ^ilfisk  ikk^  were  Ao  consider  neoLt^  wheihef  the 
sal^  t  Vi^fiiUy ,  had  existed  from  tame  inuneinoriaL  If 
t^r  thwght)  t^ere  bad  been  sueb  sel^  veetij  irom 
tifne  iitii^emoiriAli  4)bey  mast  find  for  the  pbdntiffi 
olijlMinirM  tfbr  the-defendant»  The  jaiy  haidiig  toiHid  a 
¥fiiidictifiwt4ba  plajntifi;  S^Jaam  Sm^Ir/^  in  3%»% 
ter«i^  1M7»  vobtalped  a. fide  nisi  for  a  new  triply,  or  for  a 
coji^ttatiupt  HofcwilbstaiKJiflg  the  verdict^  on  the  ground 
thalrthetOMstoQi  staled  on  the  record,  and  proved  at the 
triiAi  J|iM  bad  for  anoeitainty^inasniuch  aa  it^did  Bot 
define  :lbopfeci9enaaiber  of  . which  tfae-^griecl  wwtlij! 
mus^^^onsiit.;  and  he.cited  Dmity^  Coate${a}  fuid Broai^ 
befii  y.  WH^  {iih  M^  •bcvw  that  the  ctistpm  was  foid'  ibr 
uno^rtainty^    Aod^  e^qondly,  a^sumii^g  cM^  ^«  ^uslW) 


(a)  9  Sir.  1145.  (6)  WUf0ik.?^ 
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1628 m  was  good,  ^till'  it  was'  dear^  fronfk  the  evidence^  that  it 
r  h&d  tiM  exisCed' from  time  iauneaiorial,    because  the 

'^^        faculty  uriiich  had  been  obtained  in  1662,  and  acted 

upon  by  the  parishioners  ever  since,  operated  as  an 

abandonment  of  thd  custom* 

The  Solidkor^Generali  Ttmntim^  Gum^  and  Barm- 
*gball  now  shewed  cause.  The  eiistom  or  preseriptian  set 
out  oh  the  record)  and  proved  at  the  trials  is  not  invaKd 
in  law  on  the  ground  that  the  precise  number  of  wbkh 
the  select  Testry  is  to  consist  is  not  d^ned  byit.  TlMie 
is  little  to  be  found  in  the  books  on  this  aotgeetr  >  A 
select  vestry  is  a  body  (distinct  firomlhe^arishioD^nsat 
large)  to  whom  the  conduct  of  the  parish  a£hirs  ismoi* 
mitted  by  the  parishioners.  It  is  not  eseeptM^f  there- 
fore, to  such  a  body  that  it  should  alwayt'  consist  of 
itoy  precise  definite  numbeir.  '^Tbe  robjectioii  *  ai»s»tfMW 
Oiat  it  is  a  rule  of  universal  application  that  the  Baiaber 
of  the  select  vestry  must  be  certain^  If  iany  <teef  there- 
fore, can  be  stated  in  which  a  custom  or  prescription  for 
a  select  vestry  consisting  from  time  to.  time  of  an  un- 
certain number  would  be  good,  it  will  she%r  that  the  rrie 
insisted  upon  cannot  prevaiL  Now,  suppose «  custom 
that  all  the  parishioners  who^ay  a  certain  annual  test 
should  compose  a  select  vestry.  The  preeise  jiuoiiaer 
of  the  vestry  would  then  vary  from  time  to  time;  but  as 
such  a  custom  would  mark  the  distinction  between  tbose 
who  are  and  those  who  are  not  admissible  to  the  vestrv, 
and  would  throw  the  administration  of  the  a&irs-of  the 
parish  into- the '  hands  of  persons  who  would  be  most 
likely  to  adrntnister  them  faitfafaUy  and  impartially,  it 
would  clearly,  therefore,  be  a  good  custom  or  pre- 
scription ;  and  if  so,  then  the  rule  insisted  upon  cannot 

prevail 


IN  THE  8TH  &  9th  YsABS  OF  GEORGE  IV.  97ff 


fIfflTWMi 

Faiui* 


prevail  uniyersally.    The  societies  of  the  inns  of  coort       19i& 
furnish  an  instance  of  a  select  body  uncertain  in  number.  ' 

which  has  existed  from  the  earliest  times.  The  conduct 
of  the  affiiirs  of  those  societies  is  committed  to  certwi 
persons  who  are  called  masters  of  the  bench  (as  the 
members  of  this  select  vestry  in  ancient  times  were  called 
masters  of  the  parish).  They  consist  of  no  definite 
number,  and  they  have  a  power  of  electing  others. 
There  can  be  no  doubt  that  the  benchers  of  these 
societies  are  a  legal  body,  and  they  bear  a  very  strong 
analogy  to  a  select  vestry.  So  where  by  diarter  the 
mayor  of  a  town  corporate  is  elected  from  the  bur- 
gesses, and  the  person  who  has  fiUed  the  office  of 
mayor  is  to  fidl  back,  and  become  a  common-counciU 
man,  the  numbers  of  the  common-council  would  vary 
m.  some  degree  from  time  to  time.  But  it  is  more 
reasonaUe  that  the  number  of  persons  who  are  to 
compose  a  select  vestry,  which  has  existed  from  time 
immemorial,  should  vary  with  the  population  of  the 
parish,  rather  than  that  it  should  be  fixed;  for  the 
number  of  persons  reasonably  required  in  the  time  of 
jRickard  the  First  to  manage  the  affairs  of  the  parish  of 
Si.  Martin  in  tke  Fields^  when  die  population  was  pro' 
bably  very  small,  would  be  vary  ill  fitted  to  conduct 
diese  affairs  when  the  population,  and  the  consequent 
duties  to  be  performed  by  the  vestrymen,  have  so 
greatly  increased.  It  is  not  disputed  that  the  number 
of  the  select  vestry  must  be  reasonable  with  reference  to 
the  population  of  the  perish,  the  duties  to  be  per» 
formed,  and  the  importance  of  the  trusts  committed 
to  the  care  of  the  vestrymen ;  but  there  is  no  ground 
for  saying  in  this  case  that  the  number  of  forty-nine  is 
unreasonable.    There  are  many  authorities  to  shew  diat 
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•  ODtom  i.  Toid  for  uiieertainty.  bat  »  «Kfa  ei»e.  the 
uncertainly  ban  made  the  custom  wircaKOiiRble.  Im 
Ais  case  it  b  more  reaaoaable  that  the  nmnber  of  the 
sekot  i^esdrjr  should  be  uncertain  than  fixed^  Those 
eaaes^  therefore,  do  not  applj.  In  the  case  of  DaU 
T.  Cloate»{a)  the  custom  stated  was,  that  whenever 
twcnty^four  parishioners,  or  the  aoajor  part  of  dienii 
met,-  and  appointed  how  much  shoidd  be  raised  tbreogh- 
OQt  the  whole  parish,  a  certain  propenion  thereof  had 
been  used  to  be  raised  by  the  hamlet  of  Bomanly  fay 
thdr  sqiarate  chorchwarden,  and  paid  over  te  the  rest 
That  custom  was  unreasonable  iqpon  two  grounds  ;  firal^ 
because  any  twenty-four  parishioiien,  not  constitiiting 
a^  sdeet  body^  might  tax  the  whole  parish;  aud^  a»- 
oondly,  because  as  a  proportion  of  the  burdens  kid 
upon  the  whole  parish  were  to  be  borne  by  aparticalar 
township,  reason  and  justice  required  ^tihat  that  pro- 
portion should  be  defined.  In  Finer's  Abridgmeni,  tit 
Ckutom,  the  case  of  Tanishy{b)  is  cited  to  shew  that 
such  cnstom  shall  be  void  for  want  of  certainty,  which 
in  ease  of  such  grant  would  be  void  for  want  of  cer- 
tainty;  but  the  editor  adds,  quaerethis,  for  there  may 
be  a  custom  which  may  not  begin  by  grant.  The 
present  case  furnishes  an  instance  of  such  a  custooi, 
for  a  select  vestry  must,  in  the  first  instance,  have  derived 
its  origin,  not  from  any  grant  to  the  membera  of  it,  but 
fhmi  a  delegation  of  authority  by  the  body  of  the  pa^ 
rishioners  to  the  members  of  such  vestry  to  manage  the 
affairs  of  the  parish.  CUbson^s  Codea^  246.  cited  in  Burrii 
JEce.  Lofdo,  vol.  iv.  p.  10.  Bait  v.  WatJcinsan{c)  is  an 
authority  to  shew  that  a  select  vestry  may  exist  by  pre- 

(a)  2  Str,  1 1 45.  (6)  Sir  John'Daw^s  Reports,  34. 

[c)  Luiw.  10S7. 
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scriptbn;  and  where  a  select  veatry  has  been  proved  (as  18S8. 
it  has  in  this  ease)  to  have  existed  from  very  early  timesy 
every  presumption  ought  to  be  made  in  fiivoiir  of  its 
legal  commencement  It  may,  'therefore,  be.  presumed 
that  the  parishioners,  in  the  first  instance,  delegated  to 
the  members  of  ttie  first  select 'veatry  the  powiei,  notmnly 
of  managing  the  aflhirs  of  the  parish,  but  of  increaaing 
or  diminishing  their  own  numbers  at  their  disareliap, 
according  to  the  nature  and  cpiantity  of  the  duties  which 
they  might  have  to  perform,  with  this  qnalificaticn,  ihat 
the  membeni  should  always  be  parishioners,  land,  oon* 
sequendy  as  such,  that  they  sbooki  idways  baira  an 
interest  that  the  affairs  of  the  parish  should  be  pro- 
perly conducted,  and  as  vestrymen,  that  4ihe  number 
•ahould  be  adequate  to  the  duties  oast  upon  ifaem  Saota 
ttma  to  time.  .  It  may  be  preaumed  (if  necessary.)  in 
firvour  of  such  Jong-continued  usage,  that  the  ip«wer 
delegated  to  them  was  fsubject  to  this  limitation,  .that  die 
number  of  vestrymen  ahould  never  .exceed  the  greatest 
number,  nor  be  less  than  the  ismallest  number  which, 
by  the  entries  in  the  books,  appeared  to  iiave  composed 
the  vestry  at  difierent  times.  The  caae.o(Carp0rMiiQns{a) 
affords  a  very  remarkable  instance  of  sucIl  apeeaumption 
'having  been  made.  The  charters  .of  certain  corporations 
(prescribed  that  the  election  of  mayors  ahould  be  by  the 
•commonalty  or  burgesses;  but  the  ancient  and  usual 
mode  of  election  had  been , by  a  select i>ody^  utti.it  was 
decided  that  such  <electicm  was.geod  in  law;  and  it  was 
there  laid  down  that  as  the  corporation  .had  the  power 
of  making  laws  for'the  better  gcfvemmenCDf  their  body, 
it  might  be  presumed  that  they  had,  in  the  first  instance, 

(a)  4JI«p.  776. 
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•18f8.       itiftde  an  ordinance  sanctioning  the  ancient   mode  of 
_^  election,  such  reverend  respect  (Lord  Coke  adds)  •*  the 

tmaiMt       law  attributes  to  ancient  and  continual  allowance,  though 

*****  A  ^ 

It  begin  within  the  time  of  legal  memory/'  An  act  of 
parliament  may  even  be  presumed  in  &vonr  of  such  an 
ancient  and  longKX}ntinued  usages  Farrat^s  case,  cited  in 
Ija(lySiqffbrdy.Llewelh/n{a)9  Mm^  of HuUv.  Homer  {6\ 
Pickering  v.  Lord  Siamford{c\  Ckabner  v.  Bradley  (if).  It 
is  true  that  the  issue  upon  the  record  supposes  a  pre- 
scriptive right,  and -would  not  be  supported  by  proof 
of  a  select  vestry  founded  on  an  act  of  parliament.  Bat 
if  such  an  act  of  parliament  ought  to  be  presumed,  a 
oew.trial  ought  not  to  be  granted* 

Secondly,  the  acceptance  of  the  faculty  in  1662  by  the 
then  vestry,  does  not  operate  as  an  abandonment  oC  the 
antecedent  right,  because  the  members  of  the  then  vestry 
bad  no  authority  to  annihilate  all  the  rights  of  the  paridi 
by  accepting  a  new  constitution.  If  once,  in  point  of 
law,  the  government  of  the  parish  was  vested  in  a  select 
vestry,  it  is  as  much  the  right  of  the  parbhioners  to  be 
governed  by  such  a  vestry  as  in  ordinary  cases  it  is  tbst 
it  should  be  governed  by  the  parishioners  at  large. 
The  acceptance  by  a  corporate  body  of  a  new  charter, 
varying  in  some  particulars  from  those  by  which  the 
corporation  had  been  previously  governed,  does  not 
necessarily  abrogate  all  antecedent  rights,  and  the  ac- 
ceptance of  a  void  charter  clearly  would  not  abrogate 
those  rights*  So  the  acceptance  of  a  void  lease  does 
not  work  a  surrender  by  operation  of  law  of  a  prior 
valid  lease,  Boe  d.  Berkeley  v.  The  Archbishop  of  York  {e). 

(a)  Skinner,  78.  {b)  Cowper,  102. 

(c)  2  Fet,  jun.  272.  (d)   I  Jac,  4-  /r.  51. 
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But  the  object  of  the  faculty  was  not  to  destroy  the  1828. 
'select  vestry,  but  to  purify  it.  In  the  case  of  Berry  v. 
Banner  {a)  the  jury  found  for  the  plaintiff^  and  there  f^gubut 
Lord  Kenyan  said,  that  the  faculty  proprio  vigore  was  a 
dead  letter,  though  it  was  evidence  of  the  antecedent  right. 
Besides,  there  are  various  acts  of  parliament,  which  re- 
cognise the  select  vestry  of  St.  Martin  in  the  Fields  as  a 
lawful  body,  and  the  statute  of  Anne  for  building  the  fifty 
new  churches  recognises  it  as  existing  at  that  time,  and 
it  then  consisted  of  forty-nine  members. 

Scarlett^  Brougham,  and  Joshua  Evans  contra.  A  cus- 
tom that  a  select  vestry,  the  members  of  which  are  se- 
lected from  time  to  time  by  the  parishioners^  shall  always 
consist  of  an  indefinite  number,  may  be  good.  But  a 
custom  that  an  uncertain  and  indefinite  body  shall 
elect  each  otiier,  and  be  the  sole  judges  of  what  number 
their  own  body  shall  consist,  is  an  unreasonable  cus- 
tom, and,  therefore,  void.  It  is  possible  that  tlieir 
number  may  be  reduced  to  one  or  two  persons,  and 
it  surely  would  be  unreasonable  that  the  afiaii*s  of  a 
populous  parish  should  be  administered  by  one  or  two 
persons.  Com.  Dig.  tit.  Prescription  and  Custom.  Broad'- 
bent  V.  Wilks{b),  and  the  case  of  Tanistty{c)y  shew  that 
a  prescription  or  custom  must  be  both  reasonable  and 
certain.  In  Batts  v.  Watkinson  {d\  the  select  vestry 
consisted  of  a  definite  number,  twenty-four.  It  may 
not  be  necessary  that  the  precise  number  of  whifch  the 
vestry  is  to  consist  at  all  times  should  be  defined  by 
the  custom;  but  to  make  such  a  custom  reasonable, 
it  should,  at  all  events,  fix  a  minimum.     An  act  of 

(a)  Peake'A  N.  P.  C.  1^6.  (6)  Wmm,360. 

(c)  Dams  Rejwis,  32.  (d)  Luiw.  1027. 
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pftrliamenti  even  if  ft  was  |rf^umed  in  diifc  ca*^  i^odd 
liot  proYe  the  issue  stated  n^n  the  record,  whidi 
supposes  the  select  ve^tt'y  to  hat6  existed  firdtn  thnc 
immembrial ;  but  an  act  of  parliament  cannot  be  pre- 
sumed in  order  to  support  a  custom  idxceitain  and 
unreasonable ;  for  if  it  cotild,  it  might  haVe  been  pre- 
sumed in  every  case  to  support  Customs  which  werehdd 
to  be  bad,  because  unreasonable,  as  in  Sd^  v.  Rxh 
binson  (a).  Fitch  v.  Rowling  (6),  and  Beckwith  ▼.  Hari-^ 
i^g  (^)«  The  benchers  tof  the  inns  of  cowrt  hiBive  betti 
referred  to  as  a  select  body,  uncertain  in  number; 
but  they  bear  no  ail^dogy  to  a  select  vestry.  Thfe  so- 
cieties themselves  kre  vohintary  societies,  the  mdi^ 
bers  of  which,  like  the  partners  in  a  trading  concerb, 
may  comifnit  the  management  of  their  affairs  to  any 
hmnber  of  directoiis  or  trustees  ftat  they  thitik  pYoper. 
Then  it  is  said,  too,  that  the  c6tumon-council  in  some 
corporations  are  ah  indefinite  body;  but  c6i^ratiolis 
are  constituted  by  the  crown,  who,  by  the  terms  of  the 
charter,  may  direct  that  the  common-council  shall  be  of 
a  number  either  certain  or  uncertain.  Secondly,  this 
custom  or  prescription  has  been  broScen  or  destroyed  by 
the  faculty;  for  in  1662  the  faculty  was  accepted  by  the 
Vestry,  and  from  that  time  they  have  acted  under  it 
Now  a  prescription  must  not  only  have  began  beyond 
the  time  of  legal  memory,  but  it  must  have  continued 
without  interruption  down  to  the  present  time.  It  is  true, 
that  in  Bx)e  on  the  demise  of  The  Earl  of  Berkeley  v.  The 
Archbishop  of  York  (d),  the  acceptance  of  a  void  lease  was 
held  not  to  be  a  surrender  by  operation  of  law  of  a  con- 
current valid  lease;  but  that  does  not  apply  to  the  present 

(a)  2  r.  J?.  758.  (6)  2  ti.  SlachU  395. 

(c)  IB.^A.  508.  (d)  6  East,  86. 

case. 
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case.    Hete  the  veiy  ^x$s(tenee  d(  the  seledt  vesti^  de-       18^8. 

pends  on  cuflftom  or  prescriptibi^.  It  is  of  the  Very  essence       

of  such  custom  or  prescription  that  the  tiltoge  shoinil  be  aeainst 
(x>ntinuotis  down  to  tlile  verf  time  wbcin  it  is  relied  upon. 
The  prescription  stated  upoto  this  record  assumes  that 
from  the  time  of  Bichard  the  First  there  always  has 
existed  in  the  paHsh  of  St.  Mi&Hn  in  the  Fields  a  select 
vestry,  consisting  of  an  indefinite  and  dnceitain  number. 
A  select  vestry,  therefore,  -constituted  in  any  other  man- 
tier,  is  not  consistent  with  that  cuiitom  ot  pi^scription* 
Now  it  was  in  evid^nce^  that  before  1662  the  vestry  did 
not  consikt  of  the  nnmbdr  of  fiirty-nine.  From  that 
period  it  has  consisted  <tf  that  riomber,  which  was 
specified  in  the  faculty.  The  custom,  therefore,  has 
been  departed  fi-om  and  discontinued,  and,  consequently, 
the  preseriptibn  b  brokeh. 

Cur.  ado.  vidt^ 

Lord  Tekterden  C.  3.  iioMr  delivered  the  judgment 
of  die  Court  This  cade  was  before  the  Court  on  a 
motion  for  a  new  trial  of  certain  issues  directed  by  the 
Court.  The  principal  issue  (the  others  being  in  fact 
dependent  upon  this)  was-.  Whether  in  the  pari^  of 
St.  Martin  in  the  Fields  there  has  been  from  time  imme- 
tnorial  a  vestry  composed  of  select  persons,  parishioners 
"and  inhabitants  of  that  parish  for  the  time  being,  or  not? 
The  cause  was  tried  before  me:   the  juiy  fotind  the 

'  afiirmative.  Considering  this  as  a  question  whether 
this  parish  has  had  a  select  vestry,  or  whetli^t  the  in- 
habitants generally  have  met  in  vestry,  this  is  the  third 
verdict  finding  a  ^ect  vestry.  The  first  w'as  upon 
issues  directed  by  this  Court  in  the  18  G«  2.,  and  tried 

'  At  tiie  bar  of  the  Court ;  ted  it  was  consequentiiRl  to  a 

trial 
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1828.        trial  in  an  action  for  a  fiilse  return  to  a  mandamusat 
wbich,  according  to  aU  probabilityi  the  same  questioo 

a^Hst        had  been  tried,  and  the  same  verdict  found,  altlioagfa 
the  form  of  the  record  is  not  such  as  to  shew  this  with 
entire  certainty.     The  second  was  in  the  year  1792,  in 
a  proceeding  in  prphibitioui  in  which  questions  of  liar 
might  have  been  reused  and  put  on  the  record  to  be 
taken  to  the  highest  tribunal  of  the  country.    There  are 
also  acts  of  parliament  relating  to  this  parish,  referring 
matters  to  the  authority  of  the  select  vestry,  and,  con- 
sequently, recognizing  the  existence  of  such  a  vestiy; 
and  there  was  a  statute  in  the  reign  of  Queen  Aime 
relating  to  the  new  churches  built  at  that  time^  appoint^ 
ing  the  vestry  of  this  parish  of  St.  Martin\  as  it  then 
e&isted  in  practice,  as  a  model  to  be  followed  by  sudi 
of  the  new  parishes  as  had  not  select  vestries  otherwise 
constituted.     It  was  said,  however,  and  said  truly,  tbat 
the  select  vestry  of  this  parish,  as  it  existed  at  the  date 
of  those  acts  of  parliament,  is  not  precisely  that  vestiy 
which  may  exist  according  to  the  custom  found  at  tlie 
present  trial.    And  a  similar  remark  was  made  as  to  the 
two  former  tibials ;  whether  correctly   as  applicable  to 
the  first  of  them  only  may  be  doubted  ;  as  applicable  to 
the  opinion  given  by  Lord  Kenyan  at  the  trial  in  1792, 
on  the  form  of  the  issue  as  then  presented,  and  to  the 
evidence  and  verdict  as  conformable  to  that  opinion,  the 
remark  is  undoubtedly  just.     At  the  trial  before  Lord 
Kenyan^  the  form  of  the  issue  was  treated  as  a  question 
on  a  vestry  composed  of  some  definite  number  of  per- 
sons, whereas  the  present  record  raises  no  such  ques- 
tion, and  the  jury  were  so  informed  by  me  at  the  trial, 
and  the  verdict  must  be  considered  as  establishing  a 
select  vestry  not  necessarily  composed  of  any  definite 

number 
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number  of  persons.     And  this  has  given  rise  to  the  ob-        1828. 
jections  on  which    the  motion  for  a  new  trial  was        — 

GOLDING 

founded.    The  objections  were  two ;  first,  that  a  custom        against 
for  a  select  vestry  of  an  indefinite  number  of  persons, 
continued  by  election  of  new  members  made  by  itself, 
and  not  by  the  parish  at  large,  was  void  in  law.     And, 
secondly,  that  the  custom  in  this  parish  appeared  by  the 
evidence  to  have  been  dbcontinued  and  abandoned,  and 
therefore  lost  and  gone.     It  is  obvious  that  the  first  ob- 
jection does  not  properly  belong  to  a  new  trial ;  but  as 
the  issues  in  this  case  were  directed  by  the  Court,  with 
a  view  to  a  proceeding  pending  in  the  Court,  it  properly 
belongs  to  that  view  of  the  case ;  and,  therefore,  the 
manner  of  bringing  it  forward  and  discussing  it  is  not 
material.     In  support  of  the  first  objection,  it  was  very 
strenuously  urged,  that  unless  a  number  be  fixed  by  the 
custom,  below  which  the  vestry  must  not  fall,  a  vestry 
.  filling  up  its  numbers  at  its  own  choice  may  allow  itself 
•  to  be  reduced  to  two  or  three  only,  exclusive  of  the  vicar 
and  churchwardens,  and  thereby  the  whole  government 
of  the  parish,  as  far  as  relates  to  the  church  and  its 
management,  and  the  churchwardens'  accounts  and  other 
matters  of  that  kind,  may  fall  into  the  hands  of  a  number 
of  persons  much  too  small  to  secure  reasonable  and 
proper  management,  and  due  attention  to  the  interest  of 
the  inhabitants  of  the  parish. 

It  was  also  objected,  that  if  the  number  be  not  limited, 
the  vestry  may  consist  of  too  many  persons,  even  of 
the  whole  parish.  This  point,  however,  was  little  urged, 
and  there  is  obviously  no  weight  in  it;  the  great  com- 
plaint against  select  vestries  being,  that  they  consist  not 
of  too  many  persons,  but  of  too  few:  and  if  a  maximum 
.  had  been  fixed  by  custom  in  the  very  remote  times  to 

which 
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18P28.       frhich  custom  must  go  back,  the  number  that  might 


GOUHMO 


hove  been  proper  in  those  times  might,  and  probsUjr 
agahui  would,  be  too  Small  for  the  great  increase  of  popublien 
that  has  gradually  taken  place.  We  are  also  of  opinioi, 
that  a  custom  of  this  kind  is  not  void  in  law  for  want  of  t 
minimum.  But  although  we  are  of  this  opinion,  as  a 
matter  of  law,  I  would  by  no  means  have  it  understood 
that  we  think  the  evidence  or  the  verdict  in  the  pmeat 
cause  establishes  the  fiu:t,  that  there  may  not  be  s 
mininnim  in  this  parish.  It  will  be  quite  consisleot 
with  the  verdict,  and  not  inconsistent  with  the  evidenee^ 
that  the  number  should  never  be  less  than  the  lommi 
that  can  be  found  in  any  of  the  lists,  and  this  I  bdete 
will,  in  no  list,  be  found  so  few  as  twelTO.  The  form  of 
the  issue  rfused  no  question  of  this  kind.  Mow,  allhoo^ 
no  numerical  minimum  be  fixed  by  the  ^costxMD,  it  hj 
no  means  follows  as  a  consequence,  that  the  nvmber  mtj 
be  reduced  to  two  or  three,  as'«tbe  objection  sapposss: 
the  law  may  consider  it  as  part  of  such  a  castom  as  the 
present,  that  there  shall  be  a  reasonable  number.  I  am 
aware  that  this  may  lead  to  questions  what  shall  be  s 
reasonable  number.  Such  a  question,  if  raised,  woold 
be  to  be  decided  with  reference  to  long-'establisbed  ossge 
and  to  the  population  of  the  parish.  That  number, 
which  might  not  be  too  small  and  not  unreasonable 
three  or  four  centuries  ago,  in  a  parish  in  which  there 
might  not  be  more  than  a  dosen  substantial  householders 
or  even  fewer,  might  not  be  reasonable  on  a  change  of 
circumstances,  when,  by  covering  fields  with  houses,  the 
number  might  be  increased  more  than  a  hundred*foid. 
And  whatever  may  be  thought  of  the  d^ree  of  influeooe, 
that  the  love  of  :power  exercises  on  human  condoet, 
I  believe  the  love  of  ease  dots  ^not  exereise  less;  md 

as 
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80  no  instance  is  known  in  practice,  in  which  two  or        1828. 
three  persons  have  gratuitously  taken  upon  tbemseWea  " 

the  whole  burthen  of  administering  such  of  the  affairs  offtinu 
of  a  populous  parish  as  belong  to  a  vestry,  I  do  not 
think  there  is  any  reason  to  provide  in  tlieory  against 
such  an  occurrence,  by  requiring  a  definite  minimum 
as  essential  to  the  validity  of  a  custom*  The  question 
in  this  case,  as  in  many  others,  turns  upon  the  balance 
of  convenience.  We  think  it  more  convenient  that  a 
coBtom  of  this  nature  should  leave  the  number  unde- 
fined, capable  of  being  reguhted  by  reason,  and  varying 
with  the  changes  that  time  produce^,  than  that  there 
should  be  any  fixed  point,  from  or  below  which  no 
change  of  circumstances  should  allow  a  departure.  We 
therefore  think  the  custom  good  in  law. 

The  second  objection,  viz.  that  the  custom  in  this 
parish  appeared,  by  the  evidence,  to  be  discontinued 
and  abandoned,  and  therefore  lost  and  gone,  is  a  ques- 
tion prc^rly  suited  to  the  motion  for  a  new  trial. 
It  appears  by  the  evidence,  that  in  the  year  1662  a 
fiKmlty  was  obtained  from  the  Bishop  (^ London^  naming 
forty^ine  persons,  together  with  the  vicar  and  church* 
wardens,  as  the  select  vestry,  and  appointing  that  number 
in  Aiture  to  be  kept  up  by  election,  to  be  made  by  ten  at 
least,  together  with  the  vicar  and  churchwardens.  In  the 
year  1673,  this  number  often  was^by  another  faculty  re- 
duced to  seven.  These  faculties  have  since  been  constantly 
acted  upon,  have  been  considered  as  governing  the  parish, 
and  treated  as  a  legal  foundation  of  the  practice  that  has 
since  prevailed.  It  is  clear  that  these  faculties  have  no 
validity  in  law.  As  to  the  constitution  of  the  first  vestry 
thereby  appointed,  it  appears,  that  ten  out  of  the  four* 
teen  vestrymen,  exclusive  of  the  vicar  and  church-  - 

wardens, 
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1828.       wardens,  who  were  present  at  the  vestry  holden  imtti» 
—"■^       diately  befi^re  the  promulgation  of  the  first  facoIty»  an 
^8«m«       part  of  the  forty-nine  named  in  that  faculty,     ^low,  if 
the  vestry,  as  appointed  by  the  fiurulty,  and  as  it  Im 
since  continued,  were  inconsistent  witb  the  vestry  preti- 
oQsIy  exbting'  by  the  custom,  there  woald  be  more 
weight  m  this  objection  than  can  at  present  be  given  to 
it.     It  is  not  inconsistent  with  a  custom  fixing  no  de- 
finite number,  that,   for  a  certain  period,  the  vestiy 
should  be  considered  as  consisting  of  a  definite  number. 
If  there  may  be  any  reasonable  number,  for^-nine  maj 
be  thought  to  be  that  number,  and  may  be  considend 
as  the  proper  number*    Suppose  a  vestry,  consisting  of 
twelve  or  dghteen  persons,  should  have  come  to  a  reso- 
lution to  increase  their  number  to  fi>rty-nine,aiid  shonM 
do  so,  and  recommend  that  number  to  be  kept  up  ia 
fiiture,  and  that  this  resolution  and  reoonunendatioa 
should  be  followed  in  practice  for  a  century  and  a  htii 
nothing  inconsistent  with  the  antecedent  usage  would  ia 
fisict  be  done.     The  resolution  would  have  no  binding 
force;  it  might  be  departed  from,  and  a  greater  or  lea 
number  chosen,  if  the  existing  body  should  think  fit 
And   the  case  would   be  the  same,   even  if  it  should 
appear,  that  during  that  time  the  vestry  and  the  pa- 
rishioners  had  thought   the  resolution    binding  upon 
them,  and  had  acted  under  that  opinion.     And  this  is 
precisely  the  case  of  these  faculties,  and  of  the  opinion 
and  usage  that  have  since  prevailed.     I  have  already 
observed,  that  ten  members  of  the  old  vestry  became 
members  of  the  new ;  and,  therrfore,  the  old  vestiy*  or 
at  least  a  majority  thereof,  may  be  considered  as  having 
acquiesced  in  the  new.-    Aad  it  is  as  competent  to  the 
vestry  to  increase  or  diminish  their  number,  as  if  no 

fiicultj 
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faculty  had  ever  existed.    And  as  the  practice  is  not  in-        1828. 
consistent  with  the  custom,  we  are  of  opinion  that  the  ■ 

GoLDiyo 

custom  has  not  been  destroyed,  but  still  remains  as  the        ogauut 
law  of  the  parish.    The  rule  for  a  new  trial  must,  there- 
fore, be  discharged. 

Rule  discharged. 


Howell  afrainst  Wilkins.  Tunday, 


*& 


Februcay  ISA. 


IN  this  case  the  affidavit  to  hold  to  bail  appeared  by  An  affidavit  to 
the  jurat  to  have  been  sworn  at  the  King^s  Bench  purporting  to 
Office,  Inner  Temple,  London,  the  7th  February  1828,  the  Kind's 
before  Thomas  Chambre.    A  rule  nisi  had  been  obtained  j^^^  Tem^ 
by  Reader  for  discharging  the  defendant  out  of  the  cus-  ^*^"eW  ^*j]^ 
tody  of  the  sheriff  on  filing  common  bail,  on  the  ground  sufficient. 
that  it  did  not  appear  that  the  affidavit  of  debt  was 
sworn  before  any  person  who  had  authority  to  take  affi-' 
davits,  and  he  ciled  Moiling  v.  Poland  (a),  to  shew  that 
an  affidavit  of  debt  not  entitled  in  any  court,  and  only 
with  the  words  "  by  the  court "  written  at  the  bottom  of 
the  jurat,  was  not  sufficient. 

Sir  James  Scarlett  and  FoUett  now  shewed  cause,  and 
contended  that  it  was  sufficient  if  there  was  any  thing 
on  the  face  of  the  affidavit  to  shew  that  it  was  sworn 
before  an  officer  who  had  power  to  take  affidavits. 
Now  it  appeared  by  the  jurat,  that  it  had  been  sworn  at 
the  King's  Bench  Office,  London^  and  it  must  be  in- 

tended 
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1828.       tended  that  Thoma$  Ctumbre^  who  certified  tbat  &ct, 
r  was  a  person  attending  there  and  duly  autboriaed  to 

agamst        take  affidavits.    In  Kermeit  and  Avon  Canal  Camvaws  ▼. 

WiLMNf.  .  f     . 

Janes  (a),  it  was  held  to  be  no  objection  to  an  affidavit  to 
hold  to  bail,  that  it  appeared  to  have  been  taken  before 
A.  B,f  a  commissioner,  &c.  without  adding  *'  of  the 
court  of  B.  22. ;"  and  in  Bland  v.  Drake  (6),  an  affida^t 
not  entitled  in  the  court,  but  purporting  at  the  foot  to 
have  been  sworn  before  J.  Y.,  deputy  filacer,  was  held 
to  be  sufficient. 

Reader^  contr^  on  the  authority  of  the  case  cited, 
contended  that  it  did  pot  appear  by  the  affidavit  that 
Thomas  Chatnbre  was  an  officer  of  this  Coart 

Lord  Tenterden  C  J.  This  affidavit  i^pcan  to 
have  been  sworn  in  the  Kbg's  Bench  Office^  befixe 
Thomas  Chambre.  I  think  it  must  be  understood,  and 
we  are  bound  to  take  notice^  that  Thomas  Chambre  was 
an  officer  of  this  Court,  attending  at  the  King's  Bench 
Office,  and  authorised  to  take  affidavits. 

Rule  discharged. 

(a)  7  r.  i?.  451.       -♦  {b)  I  Ckii/ys  Sep.  165. 
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The  Kino  against  The  Inhabitants  of  the  Parish 
of  All  Saints  in  the  Town  and  County  of 
the  Town  of  Southampton,  (a) 


UPON  an  appeal  against  an  order  of  two  of  the  jus-  Whm  an 
amiiMitioii  of  • 

Uces  of  the  peace  for  the  county  of  Hants^  whereby  ■oidi«r,  taken 
Elizabeth  Carden  was  removed  from  the  parish  o{  Ramsey  magistntaty 
ExtrOf  in  the  said  county  of  HantSy  to  the  parish  of  ^Tendance  to 
jUI  SaintSf  in  the  town  and  county  of  the  town  of  S^^^^U'it 
Southampton,  the  sessions  confirmed  the  order,  subject  ff^j^SSL 
to  the  opinion  of  this  Court  on  the  following  case:  ••^"  '***!5^ 

by  othar  prooiy 

Elizabeth  Carden  was  the  widow  of  one  Richard  Roe  tbat  the  aoldkr, 

at  tbe  tima 

Carden  deceased,  and  in  order  to  prove  the  settlement  whan  he  waa 
of  the  said  Richard  Roe  Carden  the  respondent  parish  qiMrterad  in 
offered  in  evidence,  and  duly  proved,  the  paper  writing  ^^  LsUoaa  had 
Mowing:-  ^SStTi 

waanotadmi»- 

^^  Town  of  Ramsey  Infra,  in  the  county  of  South*  aible. 
ampton. — The  examination  of  Richard  Roe  Carden, 
a  private  soldier  in  his  Majesty's  25th  regiment  of 
foot,  taken  on  oath  before  us,  two  of  His  Majesty's 
justices  of  the  peace  for  toe  said  town,  the  6th  day 
of  April  1782,  touching  the  place  of  his  last  legal 
settlement. 

The  said  examinant  on  his  oath  saith,  that  he  was 
born  in  the  parish  of  Romsey  Infra  aforesaid,  as  he  hath 

(a)  The  Judges  of  this  court  sat,  as  on  former  occasions,  from  Wed' 
nnday,  the  13th  day  of  February,  to  Thurtday  the  21st  day  of  February 
inclttsiTe.  During  that  period,  this  aod  the  foUowing  cases  were  aigoad 
and  determined^ 

Vol.  VII.  S  £  heaid 
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1828.       beard  and  verily  believes,  where  his  father  was  a  settled 

parishioner.     That  about  fifteen  years  ago  last  harvest, 

against       he  hired  himself  as  a  covenant  servant  for  a  year  to 

The  Inhabit- 
ants of       David  PaUaret^  of  the  parish  of  JU  ScdtUs^  in  the  town 

SouTHAxnoK.  <Lnd  county  of  the  town  of  Sotdhamptanf  esquire^  at  the 
wages  of  4/.,  and  in  consequence  thereof  he  entered  into 
the  service  of  the  said  David  PaUarety  and  served  him 
there  till  about  Christmas  following,  when  this  examinant 
went  with  his  master  and  his  fiunily  to  London^  where 
he  stayed  with  him  about  three  months,  when  he  re- 
turned with  his  said  master  to  the  said  parish  of  AH 
SaintSy  and  continued  in  his  said  master's  service  there 
during  the  remainder  of  the  said  year,  and  at  the 
expiration  thereof  he  received  his  full  year's  wi^es. 
And  that  he  hath  never  done  any  act  since  to  his  know-> 
ledge  whereby  to  gain  a  settlement,  and  that  he  hath  a 
wife  named  Elizabeth^  and  one  child  named  Moses,  aged 
two  years  and  upwards. 

(Signed)        <<  Richard  Roe  Garden. 

"  Sworn   the  day.  and  year 
above  mentioned,  before  us, 

(Signed)     ^^  William  Biggs,  Mayor. 
*^  Thomas  Dawkin." 

The  appellant  parish  objected  to  the  Court's  receiving 
this  paper,  inasmuch  as  it  did  not  appear  on  the  &ce 
of  it,  that  at  the  time  the  examination  was  taken  the 
soldier  was  quartered  in  the  town  of  Bomsey  Infra,  and 
therefore  was  not  a  due  examination  within  the  pro- 
vision  and  meaning  of  the  mutiny  act.  The  Court, 
however,  found  the  paper  to  be  a  due  examination 
under  the  mutiny  act,  and  thereupon  confirmed  the 
order. 

The 
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The  question  for  the  c^faiiion  of  the  Court  is,  whether       ISA* 
such  paper  writing  was  a  due  examination  within  the        '  7"  . 
provisions  of  the  mutiny  act  or  not.     If  it  was,  then        agahiM 

Hie  InftiMU 

the  original  order  and  order  of  sessions  to  stand ;  but       ants  of 
if  not,  then  the  said  orders  to  be  quashed.  SomiAsamr. 

Dampier  in  support  of  the  order  of  sessions.  If  it 
can  bio  shewn  that  the  examination  in  question  was 
taken  under  the  mutiny  act,  it  was  admissible  in  evi- 
dence. Now  the  22  G.  8.  c.  4.,  the  mutiny  act  in  force 
at  the  time  of  the  examination,  gives  power  to  two 
justices  to  take  the  examination,  provided  the  soldier 
has  a  wife  or  child.  It  appears  on  the  face  of  this 
examination  that  the  party  Was  a  soldier,  and  had  a  wile 
and  child,  and  it  was  subscribed  by  the  two  justices 
who  administered  the  oath.  It  must,  therefore,  have 
been  a  proceeding  under  the  statute.  It  will  be  objected 
that  it  was  not  shewn  that  the  soldier  was  quartered  at 
the  place  where  he  was  examined,  but  the  document  is 
now  forty-five  years  old ;  parol  evidence  of  the  fact  could 
not  therefore  be  expected.  And  in  the  absence  of  any 
evidence  to  the  contrary,  it  must  be  presumed  that  the 
soldier  was  in  quarters  with  his  regiment,  and  that  the 
magistrates  acted  regularly.  If  this  were  a  conviction^ 
it  might,  perhaps,  be  insufficient;  but  proceedings  of 
this  nature  have  never  been  construed  so  stricdy.  The 
dictum  of  Lord  EUenborough  in  Bex  v.  Austrey  {a\  that 
the  authority  of  magistrates  must  appear  upon  the  face 
of  their  proceedings,  was  not  upon  a  point  then  before 
the  Court ;  besides,  it  was  used  with  reference  to  orders 

(a)  PkUL  on  Ev.  471. 

S  E  2  and 
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1828.       and  other  things  of  that  nature,  which  third  persons  are 
— "■*       bound  at  their  peril  to  obey. 

ants  of  Carter  and  Poulier  contra.     In  several  cases  the  ob- 

BOTTifltwy.  jcction  now  taken  to  receiving  this  examination  in  evi- 
dence has  been  suggested,  and  in  each  of  them  the 
examination  was  rejected,  although  not  upon  that  pre- 
cise ground,  Rex  v.  Clayton  le  Moors  (a),  Rex  ▼•  Wariey{J}\ 
"Rex  V.  BUton  (c).  In  all  proceedings  of  magistrates  in 
any  way  analogous  to  this,  their  jurisdiction  must  appear 
cm  the  face  of  them.  Many  orders  of  removal  and 
orders  for  relief  of  paupers  have  been  quashed  on  the 
ground  that  the  jurisdiction  did  not  appear.  Rex  v. 
CAUvers  Cotton  (^f).  Rex  v.  Holme  {e\  Rex  v.  Stoke 
Ursey{f)i  Rex  v.  Tupper{g)\  and  the  same  rule  has 
been  applied  to  commitments.  Rex  v.  Hall  {h)^  Rex  v. 
York{i)\  and  to  orders  for  payment  of  tithes  or  of 
wages.  Rex  v.  Fumess  {k)^  Rex  v.  Corhett  {l\  Rex  v. 
Helling  (m) ;  and  to  orders  for  dismissing  servants  from 
their  service.  Rex  v.  Hulcott  (n).  Here  the  magistrates 
had  not  power  to  examine  any  soldier  touching  the  place 
of  his  settlement,  but  only  such  as  were  quartered 
within  the  place  for  which  they  were  justices.  The 
examination  in  question  should  therefore  have  stated 
that  the  party  was  quartered  within  the  town  of 
Southamptofu 

(a)  ST.  JL  704.  (6)  6  T.  JJ-  554. 

(c)  1  East,  14.  (rf)  8  r.  fl.  178. 

(e)  11  East,  380.  (/)  1  Sir.  9. 

{g)  1  Str.  9.  (A)  5  Burr.  1636. 

(l)  5  Burr.  2684.  (k)   1  Str.  26J. 

(0  5Salk.Q6\.  (m)  I  Str.  7. 


(n)  6  T.  R.  583. 


Batley 
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Bayley  J.     I  am  of  opinion  that  the  examination       1828* 
iriven  in  evidence  in  this  case  was  not  properly  ad-       — — " 

.    .  ,  ,  .  TheKnia 

missible,  and  that  the  order  of  sessions  must  be  quashed.  agaitui 
ine  mutmy  act  22  G.  3.  gave  to  the  justices  a  special  sntsor 
power  to  examine,  without  which  the  examination  would  "  ^""^ 
have  been  wholly  extra-judicial.  They  had  no  juris- 
diction except  in  the  case  of  a  soldier  quartered  in  the 
place  for  which  they  were  justices;  it  was  therefore 
necessary  to  make  out  either  aliunde  or  by  the  ex- 
amination itself  that  the  party  examined  was  a  soldier, 
and  at  that  time  quartered  within  that  place.  The  case 
of  the  Banbury  Peerage  {a)  is  expressly  in  point  An 
attempt  was  made  to  prove  a  reputation  as  to  pedigree 
by  a  bill  and  answer  in  equity,  and  depositions  which 
purported  to  be  made  by  servants  in  the  family ;  and 
one  question  proposed  by  the  House  of  Lords  to  the 
Judges  was,  whether  those  depositions  were  evidence 
that  the  parties  making  them  were  servants  in  the 
family,  or  whether  that  fact  must  be  proved  aliunde; 
and  they  held  that  it  must  be  so  proved.  In  the  pre- 
sent case  I  am  inclined  to  think  it  should  have  been 
proved  aliunde  that  the  party  examined  was  a  soldier, 
otherwise  the  examination  must  be  considered  as  proof 
of  the  fact,  which  gave  the  justices  jurisdiction ;  and,  at 
all  events,  it  should  have  appeared  on  the  face  of  the 
examination  that  he  was  quartered  at  Southampton.  In 
the  case  of  Regtna  v.  Gauche  (b)  it  was  held  that  juris- 
diction shall  be  presumed  unless  the  contrary  appears ; 
but  that  was  overruled  in  Rex  v.  Helling  (c),  and  the 
latter  opinion  was  confirmed  by  Lord  Kenyan  in  JRex  v. 
Hulcatt  {d)f  after  considering  all  the  authorities.    In 

(fl)  9  saw.  M  p.  743.  (6)  2SaUc*  441. 

(c)  1  Sir.  7.  (rf)  6  T.  B*  5S3. 

3  £  d  principle 


i 
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l9S8f  principk  I  cannot  find  any  distinction  between  this  case 

--  _  and  those  relatbg  to  orders;  in  the  latter  the  juris- 

t^abui  diction  must  appear  on  the  face  of  the  order,  and  I 

TIM  Inhabifr. 

anuof  think  it  should  in  thia  case  also;  and  fin-  want  of  it, 

9o9WAJim9Mh  ^^  examination  ought  not  to  have  been  recdved  in 

evidence. 


HoLBOTD  J.  The  rule,  that  in  inferior  conrts  and 
proceedings  by  magistrates  the  maxim  ^^  omnia  prae- 
sumuntur  rite  esse  acta"  does  not  apply  to  give  juris- 
diction, has  never  been  questioned.  Here,  then,  the 
jurisdiction  should,  at  all  events,  have  appeared  on  the 
fiu:e  of  the  examination,  supposing  proof  of  it  aliunde 
not  to  have  been  necessary. 

Order  of  sessions  quashed. 


The  King  against  The  Inhabitants  of 

KiBWORTH  HaRCOURT. 

^f^P*"-  '^pWO  justices,  by  their  order,  removed  Ja/0^5  AsAtr^ 
hired  a  house  with  his  wife  and  their  five  children,   from  the 

and  garden  in 

jt.  for  a  year      townsbip  of  Ktuworti  Beauchomp  to  the  township  of 

at  the  rent  of        rr.»        At     rr  i      i     •         <  ^ 

io/.,andoccu.  Ktoworth  Jtiurcowrty  both  in  the  county  of  Leicester. 
year/and'^the  ^^^  sessions,  on  appeal,  confirmed  the  order,  subject  to 
3d  to'ole'^   ^^  ^V^^^on  of  the  Court  of  King's  Bench,  on  the  fol- 

landlord,  but       J^^i^g  case  2  — 
not  by  the  pau-  ^ 

per:  Held,  After  proof  of  a  prima  facie  settlement  in  the  appel- 

that  he  never-  *  *  *^ 

theiess  gained  a  lant  townsbip  it  appeared,  that  sihoui  Lady-day  1825, 

settlement  in 

A.,  inasmuch     the  pauper  took  of  one  Thomas  Bradshaw  a  house  and 

as  the  statute 

6  G.  4.  c.  57.     garden,  situated  in  the  township  of  Kibworth  Beauchomp^ 

did  not  require  «  n       t   n 

that  the  rent      ^^  the  rent  oi  1 0/.  for  a  year,  to  commence  at  the  en- 
should  be  paid 
by  him*  sumg 
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ailing  Michaelmas.  The  house  and  gfurdea  were  then  in 
the  ooGupation  of  one  Cooper^  whose  term  in  them  ev* 
pired  at  Michaelnui&  /  bat  Mr.  BradskOw  said  he  should 
expect  Mr.  Cooper  to  stand  as  tenant  till  MickaelmOs^ 
and  should  expect  the  rent  when  Mr.  Mattbem  Wcder^ 
Jiddi  who  was  tenant  of  other  lands  to  Mr.  Bradsham^ 
paid  his,  and  it  should  be  all  put  in  one  receipt.  The 
pauper  was  let  into  possession  immediately  by  Cooper^ 
and  paid  rent  up  to  MicAaelmas  to  him  (Cooper),  aller 
which  time  he  continued  to  occupy  the  premises^  and 
paid  rent,  as  after  mentioned,  until  MicAaelmas  1826. 
Early  in  the  pauper's  tenancy,  Matthew  Watejfield, 
then  being  churchwarden  of  the  township  of  Kib' 
HDorth  Beamhamp,  called  upon  the  pauper,  and  re- 
presented to  him  that  Bradshaw  had  let  the  pauper's 
premises,  together  with  other  lands,  to  himself  (WcUer-' 
Jleld),  and  that  he  (pauper)  was  thenceforward  to  pay 
the  rent  quarterly  to  him.  At  the  same  time  Waterfidd 
told  the  pauper  that  he  should  make  a  reduction  in  his 
rent  of  85.  a  year,  to  which  reduction  the  pauper  as- 
sented, and  a  rent  of  9/.  \2s*  was  accordingly  paid  by 
the  pauper  to  JVaterfieUj  in  the  course  of  that  year,  by 
ibur  quarterly  payments,  as  iiJlows,  vis.  the  first  two 
payments  to  Matthew  fVaterfieldj  and  the  last  two^  after 
the  death  of  Matthew,  to  John  Waterfieldj  his  brother 
and  successor  in  the  farm.  At  the  end  of  the  year  the 
sum  of  65L  was  carried  by  John  JVaterfield  to  the  land- 
lord, Bradshaw,  which  sum  included  10/.,  the  pauper's 
rent  of  the  house  and  garden  for  the  year  first  com- 
pleted ;  and  the  residue  was  composed  of  the  rent  of 
the  other  land  occupied  by  JVaterfield.  Bradshaw  re- 
turned 5L  to  Waterfieldy  and  gave  him  one  receipt  for 
the  rent;     It  further  appeared,  that  John  JVaterfield  was 

3  E  4  reimbursed 


1828. 

The  Kivo 

ngttimt 

ThelnhMU 

KnwouB 

HAMXNUt. 
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'Hakoooat* 


Teimborsed  out  of  the  parish  fonds  for  the  sum  of  8u 
paid  by  him  to  the  landlord^  oyer  and  above  the  9/.  lift 
received  from  the  pauper.  The  court  of  quarter  set- 
sions  found  that  there  was  fraud  in  tfab  case  on  the  part 
of  the  township  of  Kibaoorth  Seaachamp^  but  that  neither 
the  landlord  nor  the  pauper  were  privies  to  the  fraud. 


Header  and  Humfrey  in  support  of  the  order  of  ses- 
sions. The  case  depends  upon  the  words  of  the  statute 
6  G.  4.  c.  57*9  which  makes  it  necessary,  to  the  gaining 
of  a  settlement  by  renting  a  tenement,  that  it  should  be 
bond  fide  rented  by  the  pauper,  at  and  for  the  sum  of 
\0L  a  year  at  the  least ;  and  that  it  should  be  occupied 
under  such  yearly  hiring,  and  the  rent  paid  for  one 
whole  year  at  the  least  It  is  stated  in  the  cas^  thai  th^ 
pauper  took  premises  for  a  year  at  the  rent  of  102.  The 
first  thing  required  by  the  statute  was,  therefore,  done; 
but  he  did  not  occupy  it  for  a  year  under  that  hirii^ 
[^Biqfley  Jr  The  bargain  made  by  the  landlord  could  not 
be  destroyed  by  that  which  was  done  by  Waierfield.'} 
The  landlord's  act  of  receiving  the  rent  from  Waierfidi 
in  one  gross  sum  for  the  premises  in  question,  together 
with  others,  raises  an  inference  that  the  landlord  had 
agreed  to  take  him  as  tenant ;  and  the  case  states  that 
the  pauper  assented  to  hold  of  Waterfield  at  the  reduced 
rent  of  9/.  12^.,  which  was  the  whole  amount  of  rent 
ever  paid  by  the  pauper. 

Ihoarris  and  Hildt/ardy  contra,  were  stopped  by  the 
Court 


Bayley  J.    If  the  Stat  6  6. 4.  c.  51.  had  required  that 
the  rent  should  be  paid  by  the  pauper,  there  would  have 

been 
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been  some  difficulty  in  overcoming  the  fraud  found  by 
the  sessions.  But  the  requisites  mentioned  in  that  sta- 
tute are,  that  the  premises  should  be  bona  fide  rented  by 
the  pauper  at  the  sum  of  10/.  a  year  at  the  least,  for  the 
term  of  one  whole  year,  and  should  be  occupied  under 
such  yearly  hiring,  and  the  rent  actually  paid  for  one 
whole  year  at  the  least.  It  does  not  require  that  the 
rent  should  be  paid  by  the  tenant  Now  the  facts  stated 
in  the  case  shew  that  the  premises  were  rented  for  one 
whole  year,  at  the  rent  of  10/.,  and  that  that  rent  was 
actually  paid  for  one  whole  year.  I  also  think,  that  the 
pauper  occupied  the  premises  for  one  whole  year,  under 
that  hiring;  for  nothing  that  was  done  by  Waterfield 
could  have  the  effect  of  altering  the  original  tenancy 
created  between  the  pauper  and  the  owner  of  the  pre- 
mises. ;  The  pauper  remained  tenant  under  the  original 
taking,  I  and  the  landlord  might  have  distrained  upon 
him  foi'  the  rent  of  10/.,  if  it  had  been  in  arrear.  I 
therefore  think  that  a  settlement  was  gained  in  Kibworih 
Beauchkmpf  and  the  orders  of  removal  and  confirmation 
must  b^  quashed. 


1828. 

The  Kino 

agatna 

The  Inhabit- 

ants  of 

KnWOATH 

Haacouav. 


HoLioTD  J.  concurred. 


Both  orders  quashed. 
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HoLDSWORTH  and  Another  against  Wise  and 

Others. 


Where  a  ship,  A  SSUMPSIT  OA  s  poHcj  of  assurance  on  the  ship 
^^^^  fVeMwy,  ▼alaed  at  ISOOf.,  at  and  from  Be^  to 

^"^1^^  her  port  or  ports  ci  loading  ia  BriHsk  America^  {rvm 
M^^^^  ^*  ^^^°f^^^^  exoeptod^)  during  her  stay  tbere^  and  back 
SSTi^'Lrti  ^  *  P^^  ^  dischaige  in  the  United  Kingdom,  betwea 
was,  on  the       tnimouik  and  Oreenoctf  on  the  west  side  of  Engkmi 

foUowing  dajf 

found  and  and  Scotlandy  or  a  safe  port  in  Irdand  /  to  call  at  Gfrit 
•ion  of  by  the  fi>r  Orders.  Avermentt  that  the  vessel  sailed  fivm  Bel^ 
Tciiel  who  «/^^  to  Si*  jtndr€WSf  New-  Brwiswickf  b^ng  a  pott  in 
23^^'^^  Britisk  AmericBj  not  on  the  river  Si.  Lawrefwe,  and 
^**^^*TL'***  afterwards  departed  thenoe  back  to  her  port  of  dis- 

was  repaired,  ^  *^ 

and  aftawards  chaige^  to  wit^  V^letMaj  being  a  safe  port  m  IreUmis 
country,  but      Mid  OB  her  hoiBQwarfl  voyage  was  totally  lost  l^  perib 

fubject  to  ^ 

claims  for  sal-  of  the  sea*    Plea,  the  general  issue.    At  the  trial  befiMe 

pairs  equii  to  Htdlock  B.,  at  the  Lancaster  Summer  aaaiapes  1827,  it 

hcr^Taluel"^  appeared,  that  the  vessel  sailed  from  Belfastj  in  ballast, 

^fjs^htti^  on  the  28d  of  Jtme  1826,  at  which  time  she  was  sea- 

given  notice  of  worthy.      She  arrived  at  *».  Andrews  on    the   22d  of 

abandonment  "^ 

before  they  re-    August^  and  sailed  theuce,  on  her  homeward  voyaire, 

ceived  any  tid-  . 

in^ofthe         on  the  16th  o{  September^  laden  with  timber.     At  that 

ship's  safety, 

were  entitled  time  the  vessel  made  eight  or  ten  inches  of  water  an 
against  the  un-  hour,  and  the  crew  were  obliged  to  pump  her  out  eveiy 
fw  a'totfd  lose.    ^^^  hours.     She  continued  in  the  same  state  until  the 

20th  of  September^  when  she  encountered  a  gale  of  wind, 
by  which  she  was  much  strained,  and  afterwards  was 
found  to  be  so  leaky  that  the  crew  thought  it  necessary 
to  abandon  her.     On  the  23d  they  hoisted  a  signal  of 

distress, 


Wuf. 
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(distress,  and  a  vessel  called  the  Columbia  peeing  it,  bore  1828* 
down  to  her  assistance^  and  took  the  craw  <m  board*  •— — 
No  atteqipt  was  made  by  the  crew  pf  the  Columbia  tq  a«ni»j( 
sayc^  the  Westbury^  but  they  sailed  to  Bostoth  wd  their§ 
landed  the  crew  of  the  Westbufiy^  On  the  6th  of  iVb*? 
vember  the  plaintiffs  gave  notice  of  abandoninent  to  the 
agent  of  the  underwriters  at  Liverpool.  On  the  24th  of 
Sq^embeTy  the.  day  after  the  Wigslbury  was  des^ted  by  her 
ere V,  she  was  found  by  an  American  vessel  called  the  BqU^ 
mor^and  the  captaiuput  sq9^e  Qien  qn  board,  whosqcc^ded 
ia  navigating  her  to  Neuo  YqkK  where  she  arrived  on 
tbe  14jtb  of  October  J  and  intelljigence  of  her  arrival  at 
that  port  was  received  at  Isiverpqoi  oq  the  16th  of  ^4^ 
vember.  The  Weslbtay^  qq  her  arrival  a);  ifew  York$ 
v?as  taken  possession  of  by  the  British  coosul,  and  uodsr 
bis  aamctioa  was  repaired  by  Messrs.  Ba9;clay^  agents 
for  Uloy^s  at  New  York.  The  e^^pense  of  her  repairs,! 
altogether  with  salvage,  amounted  to  1000/.,.  and  a  botr 
tomry  bond  was  granted  by  the  captain  (who  was  ap** 
pointed  by  the  British  consul),,  to  Messrs  Barclay  for 
850/.  She  then  sailed  for  ZJverpool,  and  on  her 
arrival  there,  possession  of  her  was  taken  by  Messrs* 
Barclay  and  Co.,  claiming  title  under  the  bottomry 
bond  and  a  right  to  be  reimbursed  other  expenses 
incurred,  making  their  demand  above  1200/.  The 
vessel  met  with  further  damage  in  the  river  Mersey^  the 
repairs  whereof  were  estimated  at  SSdL  The  learned 
Judge  left  it  to  the  jury  to  say,  whether  the  ship  waa 
sea-worthy  when  she  sailed  from  Belfast.  Whether  the 
captain  and  crew  acted  bona  fide  in  deserting  the  shipn 
and  whether  notice  of  abandonment  was  given  in  a 
reasonable  time  ?  The  jury  answered  all  the  questions 
in  the  affirmative,  and  found  for  the  plaintiffs  for  a  total 

loss. 


Wise. 
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1828.       loss.     In  Michaelmas  term  a  rule  nisi  for  a  new  trul 
-  was  obtained  on  two  grounds :  viz.  that  the  misconduct 

HOLMWO&TH 

a^mtt  of  the  captain  in  sailing  from  Boston  with  a  vessel  making 
ten  inches  of  water  per  hour  exonerated  the  under- 
writers, and  that  the  loss  was  at  all  events  only  an 
average,  and  not  a  total  loss. 

Pollock  and  Parke  shewed  cause.      The  jury  fixind 
that  the  ship  was  sea^worthy  at  the  commencement  of 
the  voyage  ;  her  condition  when  at  Boston  was  therefint 
immaterial.     Supposing  the  captain  to  have  acted  im- 
prudently in  leaving  that  port  with  his  ship  in  such  a 
condition  as  to  require  pumping  every  two  hour^  still 
that  was  nothing  more  than  negligence  on  his  part, 
which  does  not  discharge  the  underwriters,  Busk  v. 
Eotfol  Exchange  Assurance  (a).   Bishop  v.  Pentland  (6). 
IBcyley  J.  Walker  v.  Maitland  (c)  is  to  the  same  effect] 
Several  facts  applicable  to  the  second  point  are  per- 
fectly clear.     The  vessel  was  deserted    by   the  crew 
acting  bonfi  fide  for  their  own  preservation.     Notice  of 
abandonment  was  given  before  the  news  of  her  safely 
had  been  received,  and  when  she  arrived  at  Liverpool 
she  was  subject  to  a  charge  of  1200/.,  and  incurred  fresh 
damage  in  the  river  to  the  extent  of  858/.     The  de- 
claration alleges  that  the  subject-matter  of  the  insurance 
has  been  totally  lost  to  the  proprietor,  that  it  has  become 
of  no  use  or  value  to  him.     Did,  then,  the  desertion  of 
the  ship  in  consequence  of  perils  of  the  sea  produce  a 
total  loss?     At  one  period  of  time,  no  doubt,  the  loss 
was  total.     Has  the  ship  ever  been  beneficially  restored 
to  the  assured  ?    She  has  not,  in  fact,  been  restored  at 

all. 


WiSB. 
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all.     She  is  still  in  possession  of  the  salvors;  but  actual       1828. 
restoration  of  the  ship  in  specie,  if  not  beneficial,  would       — 

HOLDSWO&TH 

not  suffice  to  change  the  total  into  an  average  loss,  againtt 
M*Iver  V.  Henderson  (a).  The  case  of  Thomely  v.  Heb^ 
sonfjb)  was  very  different;  there  the  vessel  was  never 
entirely  deserted,  and  there  never  was  at  any  time  a 
total  loss;  the  vessel  was  always  in  the  possession  of 
persons  acting  for  the  benefit  of  the  original  owners. 

Brougham  and  Starkie  contra.  It  must  be  admitted 
that  the  vessel  was  sea-worthy  when  she  sailed  for 
Boston,  so  that  the  implied  warranty  of  sea-worthiness 
was  fulfilled ;  but  there  was  another  implied  warranty, 
viz.  that  there  should  be  a  captain  and  crew  of  com- 
petent skill,  Tait  v.  Lem  (c).  In  TatJiam  v.  Hodgson  {d) 
Lanorence  J.  says,  *^  I  do  not  know  that  it  was  ever 
decided  that  a  loss  arising  from  a  mistake  of  the  captain 
was  a  loss  within  the  perils  of  the  seas."  A  policy  of 
insurance  on  a  ship  must,  in  like  manner  as  all  other 
policies,  be  subject  to  this  qualification,  that  the  subject- 
matter  of  insurance  shall  not  be  exposed  to  any  un- 
reasonable degree  of  risk.  Here  the  captain  must  have 
been  grossly  ignorant,  and  exposed  the  ship  to  a  very 
unwarrantable  danger  by  sailing  from  Boston  when  hb 
ship  was  so  leaky  as  to  make  eight  or  ten  inches  of 
water  an  hour.  Then  as  to  the  second  point,  Thomely 
V.  Hebson  is  a  strong  authority  for  the  defendants. 
There  the  vessel  was  abandoned  by  the  crew,  but  taken 
possession  of  on  the  same  day  by  other  persons,  and  it 
was  held  not  to  be  a  total  loss.     Here,  the  vessel  was 


(a)  AM.iS.  576.  (6)  2  B.  ^  J.  513. 

(c)  14  East,  481.  (d)  €  T.  B,  659. 


taken 


Wist, 
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1828.  taken  possession  of  on  the  morning  after  the  trew  left 
'       her,  but  whether  she  were  left  deserted  a  few  hours  more 

agnifui  or  less,  cannot  affect  the  question  of  total  or  aTcnige  loss. 
In  cases  of  recapture^  the  loss  is  not  total  if  the  ship  be 
in  good  safety  at  the  time  of  bringing  the  action^ 
Faulkner  t.  Bitckie  (ft) ;  and  the  same  principle  moal 
apply  to  ft  case  of  this  nature,  where  the  Tessel  has  been 
once  deserted,  but  possession  afterwards  tak^i  by  other 
persons,  and  the  vessel  brought  into  a  place  of  safe^ 
before  action  brought 

Baylet  J.  I  abstain  from  delivering  vnj  opinkm 
upon  the  first  point,  because  there  is  another  case 
pending  in  this  Court,  in  which  the  qnesdon  as  to  the 
efiect  of  negligence  in  the  captain  of  a  ship  will  be  again 
discussed  (&).  Upon  the  other  point  there  is  no  dit 
ficulty.  If  the  subject-matter  of  insurance  ultimately 
iexists  in  specie,  so  as  to  be  capable  of  being  restored  to 
the  hands  of  the  assured,  there  cannot  be  a  total  los 

(a)  21f.^  &S9a 

(5)  The  case  alluded  to  by  the  learned  Judge  was  Shore  ▼•  BentaU,  oa 
Che  trial  of  which  it  had  "been  statad  by  Park  J.  that  the  defendant,  the 
underwriter,  was  not  liable  if  the  loss  was  occasioned  by  the  negligenoe  of 
the  crew.  A  verdict  was  found  for  the  defendant,  and  a  rule  nisi  for  s 
new  trial  granted,  which  came  on  for  argument  !n  this  court  in  Trhdig 
term,  when 

CoUridge,  for  the  defendant,  admitted  that  it  would  be  difficult  to  con- 
tend against  the  cases  in  which  it  had  been  said  €bat  underwriten  are 
not  discharged  from  liability  where  a  loss  arises  through  the  negligence  of 
the  captain  and  crew ;  and 

Lord  TiHTBanxK  C.  J.  said,  We  are  all  of  opinion  that  onderwriteii 
are  responsible  for  the  misconduct  or  negligence  of  the  captain  and  crew ; 
but  the  owner,  as  a  condition  precedent,  is  bound  to  provide  a  crev  of 
competent  skill. 

RuleabsoInt& 

unless 


Wiflt. 
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unless  there  has  been  an  abandonment.  Now,  in  ord^er  1628. 
to  jostifV  an  abandonment,  there  must  have  been  that,  *^~~ 
in  the  course  of  the  voyage,  which  at  the  time  eon-  "S;^'^ 
stituted  a  total  loss.  Thus,  capture  or  the  necessary 
desertion  of  the  ship  constitutes  a  total  loss.  Here, 
then,  for  a  time,  there  was  a  total  loss.  The  crew  of  the 
Westbtay  were  taken  on  board  the  Columbia^  and  no 
effort  was  made  by  the  crew  of  the  latter  vessel  to  save 
the  Westburyi  probably  because  her  situation  appeared 
Ao  be  hopeless.  Then  notice  of  abandonment  was  given,, 
at  which  time  no  tidings  of  the  WesAury  had  been  re- 
ceived, and  she  did  not  arrive  until  long  afterwards.  If 
at  one  period  of  time  there  was  a  total  loss  and  an 
abandonment  before  news  of  the  vessel's  safety  had  been 
received,  her  subsequent  return  did  not  entitle  the 
underwriters  to  say  that  it  was  no  longer  a  total  los9« 
The  case  of  Thamely  v.  Hebson  may  be  laid  out  of  the 
question,  for  the  single  point  decided  there  was,  that 
there  had  not  been  at  any  period  of  time  a  total  loss. 
There  are  cases  which  shew,  that  the  mere  existence  of 
a  ship  after  a  total  loss  and  abandonment  will  not  reduce 
it  to  a  case  of  partial  loss,  M^Iver  v.  Henderson  (a), 
Cologan  V.  TTie  London  Assurance  Company  (6).  The 
ship  must  be  in  esse  in  this  kingdom  under  such  circum- 
stances, that  the  assured  may,  if  they  please,  have  pos* 
session,  and  may  reasonably  be  expected  to  take  it* 
Here  such  circumstances  do  not  exist.  The  ship  wa» 
valued  at  1800/.  in  the  policy ;  she  came  back  subject  to 
a  charge  of  1200/.,  and  in  the  river  at  Liverpool  sus- 
tained further  damage  to  the  extent  of  858/.  There 
was  no  prospect  that  she  could  be  of  sufficient  value  to 

(a)  AM.fS.  576.  (6)  5  M.  4-  &  447. 

make 
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1888.  make  it  worth  while  for  the  assared  to  take  her  agaiiL 
The  loss  was  therefore  total,  and  the  abandooment 
good. 


HOLMWOBTK 
WUM. 


HoLROTD  and  Littledale  Js.  concurred. 


Sanoon  against  Proctor  and  Another. 

ScirefiicUioa    CCIRE  facias  upon  a  recomisanoe  of  bail.    Plea,  that 

reoognmnoe  of  kj  r  o 

bdl.  Pies,  no  no  writ  of  ca.  sa.  was  dub/  sued  out  against  the  prio- 
iHutdl  lodged,  cipal  upon  the  judgment,  and  duly  lodged  with  the 
Replication,  sheriff  of  Middlesex^  (being  the  county  in  which  the 
uidlvairnel  venue  in  the  said  acUon  was  laid)  and  duly  returned, 
^  ^^i^  according  to  the  custom  and  practice  of  the  court.  Re- 
^thece.  M.   plication,  that  a  ca.  sa.,  directed  to  the  sheriff  oSMid- 

did  not  ue  m       '^  ' 

the  iberiff '8       dlesex  (beiuff  the  county  in  which  the  venue  in  the  sud 

office  four  dayi  \         a 

ezciueiTeof  the  acUon  against  the  principal  was  Uud)  issaed  against  the 
lodged,  the  re-  principal;  that  the  writ,  before  the  return  thereof  to 
anTnterreniiig  ^it,  on  the  18  th  of  May  1827,  was  lodged  with  C.  F. 
m^\  HM,  ^^  H.  W.  sheriffs  of  Middlesex^  to  be  executed,  and 
SSrt'th^"'^'  that  they  returned  non  est  inventus.  Rejoinder  (ad- 
jmnder  was        mitting  that  the  plaintiff  sued  out  the  said  writ  of  ca.  sa^ 

bsd* 

as  in  the  replication  alleged),  that  the  return-day  of  the 
writ  of  ca.  sa.  was  the  28d  oiMay  1827,  and  that  the 
writ  was  lodged  by  the  plaintiff  with  the  sheri£&  of  Mid' 
dlesex  on  the  18th  day  of  May  1827,  and  not  before, 
and  that  the  20th  day  of  May  1827  was  a  Sunday  s  and 
so  defendants  say,  that  the  writ  of  ca.  sa.  in  the  repli- 
cation  mentioned  was  not  duly  lodged  with  the  sheriff  of 
Middlesex^  according  to  the  custom  and  practice  of  the 
court    Demurrer.    The  causes  of  demurrer  assigned 

were, 
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were,  that  the  rejoinder  was  a  departure  from  the  ple^        ^^J^ 
inasmuch  as  by  the  plea  it  was  alleged  that  no  ca.  sii^ 


Pattesonj  in  support  of  the  demurrer.  Assuming  tb^t 
the  allegation  in  the  plea  that  no  ca.  sa.  was  duly  sued 
out,  lodged,  and  returned,  imports  that  it  was  not  sued 
out,  lodged,  and  returned,  so  as  to  enable  the  plaint^ 
to  charge  the  bail,  and,  therefore,  that,  according  to  IHf4* 
lew  V.  Watchhom  {a\  the  rejoinder  is  not  a  departu/!e 
from  the  plea ;  the  demurrer  raises  the  question,  Wh^ 
tber  the  practice  of  the  Ck>urt  can  be  pleaded  ?  Tb^ 
proceedings  against  the  bail  might  undoubtedly  t^ay^ 
been  set  aside  for  irregularity,  because  the  ca.  sa.  b^)^ 
not  lain  in  the  sheriff's  office  four  days  exclusive  of  tl^^ 
return^lay  and  the  intervening  Sunday^  as  required, |b|y 
the  practice  of  the  Court.  But  that  was  a  mere  br^(^ 
of  a  rule  of  practice,  and  the  practice  of  the  Courjt 
cannot  be  pleaded.  ElUott  v.  Lane  (i),  and  Wannsle^y^ 
Macejf  (c).  The  very  point  in  this  case  was  decided 
on  demurrei*,  in  Cherry  -v.  Pcwell{d);  and  the  Court 
itbere  said,  that  the  point,  whether  matter  of  praQti<Q9 
were  pleadable,  was  not  arguable.  DudUm  v.  Wai(^ 
horn  is  distinguishable.  There  the  ca.  sa.  was  issued  into 
a  wrong  county ;  for,  by  the  general  rules  of  law,  ^^f^ 

(a)  l6EaM,40.  (b)  1  WUu554. 

(c)  5 B,  Moore,  \6S.  (d)  iD.fR*  50i 

ToL.  VII.  3  F  M. 


"  "  «  -  111;  sant>ow 

was  issued  against  the  principal,  wherea9  in  the  r^^  ^Msi 
joinder  it  was  admitted  that  a  ca.  sa.  was  issued ;  also,| 
that  the  defendants  had  in  their  rejoinder  pleaded  and 
attempted  to  put  in  issue  matters  relating  merely  to  th^. 
practice  of  the  Court,  and  that  the  practice  of  the  Coi^rj^ 
could  not  be  pleaded. 
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1 828.       sa.  ought  to  be  directed  to  the  sheriff  of  that  county  where 
«  the  venue  in  the  oriinnal  action  was  lud.    That  is  not  a 

agaiiui  matter  required  by  any  rule  or  practice  of  the  Court,  bat 
by  the  general  law  of  the  land.  A  court  of  error  must 
see,  from  the  record,  where  the  venue  in  the  original 
action  is,  and  into  what  county  the  ca.  sa.  issued,  and 
would  be  bound  to  take  notice  of  the  general  rule  of 
law,  that  it  could  only  issue  into  the  county  where  the 
venue  lies ;  but  it  could  not  take  notice  of  the  practice 
of  another  court. 

Manning  contr^.  If  the  plea  that  no  ca.  sa.  was  dnlj 
sued  out  is  a  good  plea,  the  rejoinder  in  this  case  is 
good ;  for  the  suing  out  of  a  ca.  sa.  before  the  bail  can  be 
fixed  is  only  required  by  the  practice  of  the  Court,  and 
not  by  the  condition  of  the  recognizance.  The  oonditioD 
is,  that  the  defendant  shall  pay  the  damages  or  render. 
If  he  does  neither,  there  is  a  breach  of  the  conditioo, 
whether  a  ca.  sa.  be  sued  6ut  or  not  Elliott  Y.Ltme(a) 
was  decided  on  the  ground  of  departure.  [^LAttledale  J. 
The  case  of  Ball  v.  Manucaptors  of  Russell  (i),  decided 
in  Trinity  Temiy  4  Anne^  shews  that  a  matter  of  irregu- 
larity cannot  be  pleaded.  There,  in  scire  facias  against 
bail,  the  defendant  pleaded  that  no  capias  was  sued  oat 
and  returned  against  the  principal ;  the  plaintiff  replied 
a  ca.  sa.  and  set  it  out.  Demurrer.  One  objection  was, 
that  the  capias  set  out  in  the  replication  appeared  to 
have  but  five  days  between  the  teste  and  return.  As  to 
that,  it  was  answered  and  resolved  by  the  Court,  that 
there  ought  to  be  eight  days  between  the  teste  and  re* 

(a)  1  H^il$.  534.  (b)  2  Ld.  Raym,  1 176.     S  SaUt.  608. 

tain 
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turn  of  the  ca.  sa.  against  the  principal,  by  die  practice  1838« 
and  course  of  the  Court ;  and  if  the  defendants  had  moved 
for  irregularity,  the  Court  would  have  helped  them ;  but 
in  point  of  law  the  process  of  this  Court  may  be  re^ 
tumable  de  die  in  diem,  especially  when  issued  into 
Middlesex^  and,  therefore,  they  shall  not  take  advantage 
of  this,  nxAich  is  but  an  irregidarity  on  demurrer.]  The 
case  o^DudUm  v.  Watchhom  (a)  is  inconsistent  with  that. 
In  the  latter  case,  Lord  EUenborougk  said,  <<  We  must 
take  notice  of  the  practice  of  the  Court  in  a  case  like 
this,  where  it  is  the  very  subject  matter  of  dispute,  and 
is  put  in  issue.  For  what  purpose  is  the  issuing  the 
ca.  sa.  at  all  in  this  case  except  as  matter  of  practice?" 
As  to  Cherry  v.  Powell  (i),  it  was  decided  on  the  autho- 
rity of  Elliott  V.  Lane. 

Batlet  J.  The  question  in  this  case  is,  Whether  it 
is  an  answer  to  an  action  on  the  recognizance,  for  the  bail 
to  say,  that  the  capias  ad  satisfaciendum,  sued  out  against 
the  principal,  had  not  lain  in  the  sheriff's  office  for  that 
period  of  time  which  by  the  rule  of  Court  it  ought  to 
have  done  to  charge  the  bail  ?  In  EUiott  v.  Lane  (c),  to 
scire  facias  against  bail  the  defendant  pleaded  no  ca.  sa. 
against  the  principal ;  the  plaintiff  replied  a  ca.  sa.,  and 
a  return  non  est  inventus.  The  defendant  rejoined  that 
the  ca.  sa.  did  not  lie  four  days  in  the  sheriff's  office^ 
and  upon  demurrer  the  Court  held  the  rejoinder  to  be 
bad.  The  decision  appears  by  the  report  to  have  pro- 
ceeded on  the  ground  that  the  rejoinder  was  a  departure 
from  the  plea ;  but  if  the  matter  alleged  in  the  rejoinder 
had  been  a  defence  on  the  merits,  the  defendant  would 

{a)  16  Eatt,  40.  {b)  ID.^R.50.  (p)  1  ffiZi.  534. 

S  F  2  undoub^- 


aurooir 
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1698«  undoubtedly  hkw  a^^Ged  fi>r  leahre^to  amend  on  pajs*. 
liiettt  of  costi.  No  such  appUoadon .  having  been 
made,  that  case  rather  shews  bj  iilfeiienoe'that  a  mere 
irregularity  cannot  be  pleaded*  <  The  same  question, 
presented  itself  to  the.  consideration. of  this  Court  in: 
Pmdlr.  Ti^hr,  JlfteAw  d8  G.  9.  cited  by  Mn  Tiddkt 
his  JPractice  {a)i  i to.  .shew^  that  the  bail  cannot  take  ad» 
vantage  of  a  mere  trcegalarity^  by  pleading.  He  there 
aaysy  ^^  Tbey,(ihe  bail)  may  also  plead>  ia  discfaBige  of 
thdr  liability^  that  there  iwas  no  capias  ad  satisfaciendBOi 
sued  QUt^nd'  returned  against  theiprincnpaly  and  if  there 
be  a  yoid  writf  itis  asopoue.  .  But  Jf  the. writ  be  merely 
irngfttAzr, :  as  if  it  was  sued  out  after  a;  year^:  >  without  a. 
scire. ibcias,  or  made. returnable  OH  a.  day  out  of  tem^ 
or  if  it  has  not  lain  four  days  in  thosheri£^s>ofibei^  tb^. 
bail  cannot  take  advantage  of  the  irr^;ularity  by  plead- 
ing/' In  Cherry  v.  Pamdl  (b}.  this  .CoOTt  agpuin  :deoided 
liiat  such  an  irregularity  could  sot  be  pleaded*  But 
it  is  insisted,  that  the  suing  out  of  a  ca..sa.  agaioit 
the  principal  is  rendered  necessary  only  by  the  rules 
and  practice  of  the  Court,  and  that  as  the  omission 
to  sue  out  a  ca*  sa«  is.a  good  plea,  the-  matter  stated 
in  tbb  rgoinder  may  also  be  pleaded.  .  JBut  it  seems  to 
ihe  that  the  obligation  to  sue  out  a  ca.  sa«. results  by  law 
from  the  terms  of  the  recognizance.  The  language  of 
the  condition  of  the  recognizance  is,  *'  if  the.  principsl 
shall; not  pay  the  damages,  or  vender  himself.''  The 
latter  words^  ^<  or  render  himself,"  have  been  construed 
to  import  that  the 'principal  is  to.  render  in.  dischaige 
of  his  bail  only  tvhen  the  plaintiff  has»  by  suing  out  a 
ca.  S&9  intimated  an  intention  to  take  the  bod^  of  the 

(<)  P.  1129.  9th  edit  (6)  1 2>.  i.  JR.  5a 

defendant; 
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defetidatit  If  the  plaintiff  elecfl^  to  pl*oe^d'  by  fieri 
feciCas  or  elegit)  the  tmil  afe  not  boand  to  render  the 
principal ;  so  if  the  principal  diW  before  th^  ca*  sa.  is  tth 
ttimable,  the  bail  are  dischar^^,  because  they  are  not 
bound  by  the  recognizance  to  render  the  principal  be<^ 
fore  the  return-day'  of  the  ca.'sa!i'  In  Hobs  v.  7>i- 
eastle  {a)^  Tedcasile  sued  a  bill  (^  deA>t  against  HoUcwiy 
in  B.  R.,  who  [iut  in  bail  (fiMSi,  th^  plaintiff;  and 
anothet) ;  afterwards  HoUt/skyi  the  defendant^  was  eonH 
deimnedi  atid  died  before  tbe^condcfmnation  satisfied  or 
his  body  rendered,  whereerpoon  aseiire  facias  was  awarded 
against  riie  bail)  and  after  twotlihils  returned)  execution 
was  awiarded)  and  the  plaintiff  taken  in  execntioU) 
whereupon  he  brought  his  audita^  <pierela^  surmis* 
ing  the  death  of  HdUmoy  ^  defendant.  There  was 
not  any  capias  awarded  against  ^hhn*  •  The  Court  hel<()^ 
that  the  recognisance  of  the  bail  that  the  principal 
shbuld  render  himself,  &le.  is  to' be  intended,  upoi& 
ph>ce8S  awarded  against  faiml,  ftc.  and  that  as  tbeve 
•WHS  not  any  prbcess  awaided  against  him  in  his  life* 
tine,  the  bail  were  discharged,  ahd  judgment  was  gireii 
for  the  plaintiff.  That  case  shews  that  the  plea  of  no 
€8.  sa.  is  a  good  plea,  becauiie  by  the  co^trdctioi^ 
pot  tipon  the  tmns  of  the  recognizance,'  the  bail 
are  not  bound  to  render  their  principal  until  the 
plaintiff  sues  out  the  ca^  sa.  The  case  of  Dudley  v. 
WatcWicm  (&)  was  properly  decided,  because  there  was 
no  Talid  ca«  sa.  sued  out  in  that  case.  For  it  is  s 
general  rule  of  law,  that  the  execiition  nrast  pursiielbe 
judgment,  and  that  a  ca.  sa.  must  be  directed  tatUe 
sheriff  of  that  county  in  which  the  action  is  brought 


SAKlMlt 


(a)  Ov.  JB/&.  59r»  (*)  16  -aw/,  40. 

S  F  3  I  am 
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iSS8«  I  am  not  aware  of  any  case  where  a  party  who  in 
pleading  has  relied  upon  the  practice  of  the  Court,  has 
not  fiiiled.  In  Darmdl^  v.  Dunn  (a),  to  an  action  on 
the  recognizance  of  bail,  the  defendant  pleaded  the 
bankruptcy  of  his  principal,  and  there  was  a  general 
demurrer.  The  bankruptcy  of  the  principal  is  a  ground 
for  an  application  to  this  Court  to  enter  an  exonoreUir 
on  the  bail-piece.  But  it  was  decided  that  it  could  not 
be  pleaded;  and  there  BuUerS.  sud,  *^  It  is  of  import- 
ance to  the  public  and  to  the  profession,  to  put  an  end 
to  attempts  to  introduce  upon  the  record  questions  d 
practice  which  cannot  be  considered  as  legal  defences, 
but  which  belong  rather  to  what  may  be  called  the 
equity  side  of  the  Court  Tfab  action  is  broogfat  for  a 
li^  demand,  arising  upon  a  debt  of  record;  and  ^ 
defendant  is  called  upon  to  state  a  legal  defence  upon 
record,  not  merely  to  say  that  he  has  equity  in  his 
fitvoun  Now,  what  legal  defence  has  he  set  up?  He 
must  either  shew  a  legal  impossibility  to  perform  the 
condition,  or  state  something  that  will  discharge  him. 
Has  be  done  either  ?  Certainly  not.  Then  the  plaintiff 
remains  unanswered."  That  applies  to  the  present  cas^ 
for  the  defendant  here  has  neither  shewn  performance  o( 
nor  any  legal  excuse  for,  not  performing,  the  oondition 
of  the  recognizance. 

HoLROYD  J.  I  have  entertained  some  doubts  in  this 
case,  and  those  doubts  were  caused  by  some  expressions 
which  fell  from  the  Court  in  Dudley  v.  Watchhom.  Bat 
I  am  now  satisfied  that  a  mere  matter  of  practice  can- 
not be  pleaded.     There  is  a  material  distinction  between 

(a)  2  ^09.  ^  Pul,  4S. 

those 
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those  things  which  are  required  to  be  done  by  the  com-  1928. 
mon  or  statute  law  of  the  land,  and  things  required  to 
be  done  by  the  rules  or  practice  of  the  Court  Any  ^a^amti 
thing  required  to  be  done  by  the  law  of  the  land  must 
be  noticed  by  a  court  of  error ;  but  a  court  of  error  can- 
not notice  the  practice  of  another  court.  A  pka  that 
no  ca.  sa.  has  issued,  or  that  the  defendant  died  before 
the  return  of  the  ca«  sa.,  is  good,  becausei  according  to 
the  construction  which  the  law  puts  on  the  recogni- 
zance of  bail,  the  defendant  is  not  required  by  law  to 
render  until  the  return  day  of  the  ca.  sa.  The  party 
entering  into  the  recognizance  engages  that  the  de- 
fendant shall  pay  the  damage,  or  r^er  himself.  The 
latter  words  have  been  construed  to  import,  not  that 
the  defendant  is  bound  to  render  at  all  events,  but  only 
in  case  he  is  required  by  the  plaintiff  in.  the  action  so 
to  do ;  and  the  suing  out  of  the  ca.  sa.  is  notice  to  the 
bail  that  the  plainti^  does  require  the  defendant  to  be 
rendered.  If  this  matter  may  be  pleaded,  a  court  of 
error  may  reverse  our  judgment.  Any  matter  which 
may  be  taken  advantage  of  in  a  court  of  error  may 
properly  be  pleaded ;  but  mere  matter  of  irregularity, 
depending  on  the  rules  of  another  court,  of  which  rules 
a  court  of  error  cannot  be  supposed  to  have  any  know- 
ledge, cannot  be  pleaded. 

LiTixEDALE  J.  Upon  this  record  the  practice  of  the 
Court  of  King's  Bench  is  not  stated,  and  a  court  of 
error  cannot  take  notice  of  the  practice  of  another  court. 
The  record  is,  therefore,  defective.  But  if  the  practice 
of  the  Court  had  been  set  out  on  the  record,  it  would 
make  no  difference.  For  the  practice  of  the  Court 
cannot  be  pleaded.     That  very  point  was  decided  in 

8  F  4  Ball 
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i%i6.       Sail  V.  The  Utanueapton  vfBussett{a),  to  whidi  I  lum 
Already  referred,  and  JPdfWell  y.  Ti^lotf  dted  in  TitUPs 
Practice  {b\  and  in  WanmUy  v.  Maeey^c).    The  de- 
cision in  Dudlam  v.  Wakhhom  {d)  was  perfeetlj  rights 
becaose  by  the  general  law  of  the  land  a  ca.  aa.  most 
issue  into  the  county  in  which  the  action  was  brooght 
Upon  the  outhoritiesi  therefore^  I  am  of  opinioo,  that, 
generally  speaking,  a  mere  rule  or  matter  of  practice 
cannot  be  pleaded.  >  But  then  it  is  insisted,  that  die 
suing  out  a  ca.  sa.  against  the  principal,  in  order  to  fix 
the  baH,  is  required  only  by  the  rule  or  practice  of  the 
Court :  I  am  of  opinion  that  that  is  rendered  necessary 
by  the  recognizance.   The  condition  of  the' recognizance 
i^  that  the  defendant  shall  pay  th^  damages,  or  render 
himself.    Now,  if  this  had  been  a  common  contract,  the 
principal  would  be  bound  to  render  widiin  a  Teasonable 
time  after  the  judgment  i  but  inasmuch  as  the  object  of 
the  recognizance  is  to  secure  to  the  ptaintiflTin  the  acdon 
satisfaction  of  his  judgment,  it  has  been  construed  with 
Reference  to  that  object ;  and  as  the  plaintiff*  may  at  hb 
election  sue  out  execution  either  against  the  property  or 
the  person  of  the  defendant,  the  condition  has  been  held 
to  be  satisfied  if  the  principal  be  rendei^  within  a  rea- 
sonable time  after  the  plaintiff  has  notified  his  intention 
to  have  execution  against  the  person  of  the  defendant 
As  long  ago  as  the  38  Eliz.  it  was  held,  that  the  render 
i-equired  in  tlie  recognizance  was  to  be  intended  a  render 
upon  process  awarded    The  suing  out  of  the  process, 
therefore,  is  not  a  matter  required  by  any  rule  or  prac- 
tice of  the  Court,  but  by  the  recognizance,  and  on  that 

(a)  2  Ld,  liat/m.  1176.     Saik,  602.  (b)  P.  11S9L  9th  ed2c. 

(c)  5  B.  Mo9re,  168.  (d)  IGJSMSt,  40. 

ground 
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ffofttiA  It  is  a  good  plea/  that  no  ca.  sa.  i»tied.  Bat  1828. 
the  recogni2an<5e  doei  not  require  that  the  ica.  «a;  shall 
remam  in  the  sheriflp*s  o£Sce'  fbui^' days  exclokiine  of  ihe  agaimi 
^tum  day  and  dh  intervening  jStonfoy.'  An  an^tion 
that  it  has  not  remained  for'  that  tMi^  iit  the  sheriff's 
office,  shews  that  the  pai^  has'bhSkeh  a  riile  of  the 
Coint,  hot  not  that  the  fx>nditi6li  of  the  r^x^b^harice  is 
satisfied.  '"  *  '  '    ^ 

JNidgment  for  the  phiintiff. 

•  ■  ■    ■  »/'     i    ...•.':.  >        •  ■  » .  .•     ■ 

CALV£RTjind  ^nQtheir,ag<mstGoBJ)0}!i^  ^ 

.E^wcut^ix.   .  ..,   ,,,  ... 

T^EBT  oh  botfd  dr  the  testator,'  which  ttbon  oVer  Debt  on  bond, 
apj^red  t6  ttb'  conditioned  (olr  the  fidelity  of  ingoTerofbond 
JR.  Edoxttdif  As  doltectih^  derk  to  the  plaintifis  (UreWets)  which  wa%  th«t 
whilst  he  should  cbnt^ine  m  theii'  sd^vicb.'  Hea^'Aat  ji'tWuif/!!!'? 
-Bfti«r&  continued  In  the  sfervict  tHI  the  t^tator's  death  ~^*J°^^ed 
and  till  the  dtfendtt^t^tf  nbtice  the*Teiniifter  mentioned,  Md  J'L ^*"*  ~  ?^ 

'  lecting  clerk ;    ^ 

dmring  that  tirfie  faithfiilly  acbodnted ,-  and  that  defendant,  »*>**  ^-  ^-  ^ 
as execiUriK,  within  ti bhdrt  ahd  re^libhablie  tinieafter the  pUcmUoni  thmt 
testator^s  death,  and  t>efore' any  breach  of  the  cbhditton,  diTemumi, 

.  •  t         I  •     •»•     1         «  11  amounting  to 

gave  notice  in  writing  to  the  plamtins  that  she  would  no  sooo^,  for 
longer  remain  surety,  or  responsible ;  and  if  any  damni-  q^^  acwMint 
fication  occurred  after  the  giving  of  the  ndtiCe,  it  was  of  ^^"^^^i^ 
the  plaintilTs  oWn  Wrong.     Rfeplifcation,'  that  before  4e  ^°1j|^^'^*^^ 
notice  Edwards  coWected  divei^s  sums,  attiocifiting  to  three  «umi  of 
8000/.,  for  which  he  did  hdt  account  \  and  for  assigning  and  50(M.,  re- 

ceiTed  by  A,  JS, 

a  further  breach,  according  to  the  statute  ttiat  hti  bol-  ofc.  D-and 

F.  and  G.,  and 
that  A.  B*  accounted  for  those  sums.  Surrejoinder,  that  the  sums  mentioned  in  the  repli- 
cation were  other  and  different  suns  than  tl^osa  alleged  in  the  rejoinder  to  have  been 
received  and  accounted  for  by  A,  B.,  and  concluding  to  the  country:  Held^  upon  special 
dennrrdr,  that  the  snrr^ioinder  was  good. 

lected 
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1828.       lected  divera  9xms  after  the  notice  'for  which  he  4id  not 
^][^^,       account   Rqoinder,  as  to  the  first  breach,  that  thesaiae 
aeaina       smns,  stated  in  that  breach  to  have  beea  received  and 
unaccounted  for  by  E^hjards,  were  three  several  sums  of 
money,  to  wit,  one  of  them  being  1000/.  part  of  thae 
sums,  was  received  firom  one  Gapp ;  another  part,  lii. 
5002.,  £ronL  J.  Berkda/i  and  the  residue  fixuu  R.  Coki 
and  that  Edwards  duly  accounted  for  them.     And  as  to 
the  second  breach,  that  the  sums  mentioned  in  titti 
breach  to  have  been  received  and  unaccounted  for  by  Eir 
wards  were  three,  viz.  1000^  received  from  Wi  Bumsqff 
500L  from    JV.  Burgess^   and    the    other    500iL  from 
H,  Pearce  g  and  that  Edwards  duly  accounted  for  them. 
Surrejoinder,  as  to  both  breaches  (admitring  that  Et- 
wards  received  and  accounted  for  the  sums  mentioned 
in  the  rejoinder),    that  the   sums   mentioned  in  die 
breaches  were  other  and  d^Hrent  sums  which  Edwanb 
collected,  and  for  which  he  did  not  account    Specai 
demurrer,  assigning  for  causey  that   the   surrejoioder 
introduced  new  matter,  and  concluded  to  the  counuy, 
and  that  it  ought  to  have  concluded  with  a  verificatioo, 
and  to  have  specified  the  sums  which  Edwards  collected, 
and  from  whom  he  received  them. 

JR.  Bayly  in  support  of  the  demurrer.  First,  the  re- 
plication is  bad,  because  it  does  not  specify  the  persoos 
from  whom  Edwards  received  the  sums.  There  is 
a  distinction  in  this  respect  between  debt  and  cofe- 
nant  In  the  latter,  the  breach  assigned  may  be  as 
large  as  the  covenant;  but  in  debt  upon  bond,  con- 
.  ditioned  to  perform  covenants  specified  in  an  indenture, 
a  precise  breach  must  be  shewn,  because  a  breach  is  a 
forfeiture  of  the  whole  bond  ;   Brigstock  v.  Slcnim  (a\ 

(a)  1  Ld,  Baym.  lOS. 

In 
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In  Com.  Dig.  Pleader  (£5.}  it  is  laid  downs  tkat  a  plea        1828. 
that  defendant  had  expended  BlOA  for  repaira*  et 


CALviat 

cnera  necessarioj  is  bad  for  uncertainty;  for  the  defendant        ogamu 


ought  to  shew  for  what  chargea  he  has  expended  them, 
by  which  the  Court  may  judge  whether  they  were  ne- 
cessary or  not«  In  Bawe  t«  Roach  (a)  the  declaration 
stBtedy  that  the  plaintiff  was  lawfully  po$ses9ed  of  mines 
and  ore  gotten  and  to  be  gotten  from  them»  and  was  in 
treaty  for  the  sale  of  the  ore^  and  that  the  defendant  pub- 
liahed  an  adrertisement,  cautioning  persons  against  pur* 
chasmg  the  ore,  per  quod  he  was  prevented  from  selling* 
The  defendant  pleaded  that  the  adoeniurers  or  persons 
having  an  interest  or  shares  in  the  mines  thought  it  their 
duty  to  caution  persons  against  purchasing  the  ore^  and  it 
.was  held  to  be  bad  on  special  demurrer,  because  it  did  not 
disclose  the  names  of  the  adventurers,  or  who  they  were. 
ifiayley  3.  Is  there  any  instance  of  such  a  replication  ? 
The  usual  replication,  to  a  plea  of  performance,  is  that 
.used  in  the  present  case ;  and  the  usual  mode  of  rgoin- 
ing  is,  to  allege  that  the  clerk  well  and  truly  accounted, 
and  to  conclude  to  the  country.]  The  rejoinder  is  not 
A  departure  from  the  plea,  for  the  new  matter  only  tends 
to  fortify  the  plea,  and  may,  therefore,  be  properly  re- 
joined; Long  y.  Jackson  {b).  The  surr^inder  is  bad. 
because  it  introduces  new  matter,  viz.  that  the  sums 
mentioned  in  the  breach  fvere  other  and  different  sims 
from  those  for  which  Edwards  had  accounted,  and  con* 
eludes  to  the  country.  By  so  concluding  to  the  country, 
the  defendant  is  deprived  of  an  opportunity  of  answer^ 

ing  that  new  matter.     It  is  a  rule  in  pleading,  that 

• 

wh^re  either  party  introduces  new  matter,  the  other 

(a)   1  3f.  4*  S.  504.  (6)  %  WiU.  8. 

side 
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1898.       side  shall   hare  an  opportunity  of  answering  to  tfait 
new  matter  t  PilModd'r.  Popplewitt  (a). 

■  I  ■ 

CAiZtoft,  oontr^  was  stopped  by  the  Court. 

Batlet  J«    I  have  no  doubt  as  to  the  validiQr  of  At 
snrrefoinder.     It  b'linneciessary  to  decide  whether  the 
plea  be  good^  though  I  entertain  a  very  strong  opioioa 
that  it  is  bad|  on  the  j^round  that  the  obligatioi] 
by  the  bond  cannot  be  determined  at  the  will  of  eil 
party  by  notice.    It  is  clearly  establbhed  by  the  oh 
thorities,  that  the  plaintiff  was  not  bounds  in  bis  TtpB- 
cation,  to  set  out  the  names  of  the  persons  fiom  whoa 
Edwards  received  the  money.   In  Shaw  v.  RuringioH  {i\ 
to  debt  on  bond  conditioned  for  J.  S.  rendering  aoGooBt 
to  the  plaintifis  of  all  monies  which  he  should  reodfe  if 
their  agent,  the  defendant  pleaded  p^rfbnbance  in  Iht 
words  of  the  condition.     Plaintifis  replied  that  J.  I 
received  divers  sums  of  money  amounting  to  SOOQti 
belonging  and  relating  to  the  plaintiffs*  business  as  thor 
agent,  and  had  not  rendered  to  them  an  acooont  of  the 
said  2000/.I  or  any  part  thereof;   and   this  replicadoa 
was  demurred  to,  on  the  ground  that  it  did  not  tfaerebj 
appear  from  whom  the  sums  mentioned  in  the  rqi& 
cation  were  received,  and  it  was  held  to  be  sufficient 
And  in   Barton  v.  Webb   and  Another^   Exectttort  ^ 
Jacques  (c),  to  debt  on  bond  of  the  testator  conditioned 
that  one  B.  R.  should  ikithfully  account  for  and  psy 
over  to  the  plaintifis,  as  treasurers  of  a  charity,  sudi 
voluntary  contributions    as  he  should  collect  for  the 
use  of  the  charity,  the  defendants  pleaded  general  per- 

(d)  9  WU9.es*  (6)  \Boi.iPiiL  6¥k  (b)  8  7.  R.  4S% 

formance; 
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faitoance ;  the  plabtifis  rq>Iied,  that  B,  R.  had  reoeived  1  MS. 
divers  sums,  amounting  (p  a  large  sum}  .viz.  100/*,  from  — — ^ 
divers  persons  for  divers  voluntary  cootributions  for  the  agamM 
use  of  the  said  charity,  which  he  had  not  accounted  fw 
or  paid  over;  and  on  speciel  demurrer,  assignii^  for 
CAUse  that  it  did  not  appear  by  the.replipatian  from 
vfb^m  the  sumit  of  money  therein  supposed  to  have, been, 
iiace&ved  by  B.  R.  were  xeceived,  i|:  was  held  that  the 
xfifiUci^tiw  was  Eiufficiently  certain^  and  that  the  case  of  a 
swreJgr  and  his  executors  stood  exactly  in  the  same  situation 
aft  that  of  the  principal  himself.  Upon  these  authorities 
iberefiMre^  I  a^i  of  opinion  that  the  replication  in  this 
q^seisgood.  The  defendant  in  his  r^cwdec:  alleges^ 
ifaait  JSt^ukird!^  .received  certain  specific  sums  from  ^,  B^i 
Cn  and  /).» &c«  and  accounted  for  those  sums.  The 
plaintiff  in  his  surrejoindjer  says,  thi^  thjB  SM.ms  mentioned 
in  the  breaches  are  other  and  different  than  those  which 
theide&ndtnt  is  stated  in  th^  rejoinder  to  have  accounted. 
That  is  npt  an  allegation  of  any  new  matter,  but  merely 
a  deiuai  of  the  allegation  in  the  rejoinder^  that  the  siMne 
^ums  (viz.  those  mentioned  in.  the  replicati<m)i  were 
three  several  sums  of  n^oney,  to  wit,  &c.  The  plaintiff 
by  alleging  that  they  wegre  different,  denies  that  allegation 
IB  the  rejoinder.  I  think,  therefore^  that  ^e  sur- 
Y«3pinder  is  good,  and  that  die  plaintiff  is  entitled  to  the 
judgment  of  the  Ck>urt. 

HoL&OYD  J.  The  regular  ippde  of  r^oining  to  this 
replication  would  have  been  to  allege  that  Edwards  had 
well  and  truly  accounted,  and  to  have  concluded  to  the 
country.  But  the  defendant  has  departed  from  the 
usual  mode,  and  alleged  in  the  rejoinder  that  the  sums 
mentioned  in  the  breaches  assigned  in  the  replication 

were 
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1828.  ware  OMtain  specific  mims  received  by  Edwards  fitn 
persons  whose  names  are  mentioned.  The  phuntifi  in 
their  sarre{<rinder  ^re  thereby  driven  to  vary  from  their 
usoat  Buire)o(ndel>  end  they  were  at  liberty  to  take  issue 
on  any  of  the  <act8  stated  in  the  rejoinder.  One  of  thoR 
facts  was,  tfiat  the  sums  mentioned  in  the  assigmnsBl 
of  breaches  to  hate  been  received  by  Edwards^  and  not 
accounted  for  by  him,  were  q>ecific  snms  received  dt 
A^  B.^  C,  jD.,  and  E^  P.  The  plaintifis  in  their  sai^ 
rgcHnder  had  a  right  to  deny  that  fiu^  «ad  they  haie 
done  so  by  alleging  that  these  sums  so  stated  in  d» 
replication  to  have  been  received  and  unacconnted  far 
were  different  irom  those  mentioned  in  the  nqyofoder. 
It  would  lead  to  «i  nnneceMiry  length  and  prolixity  olF 
pleading  if  we  were  to  hold  that  it  was  neeesssry  to  con- 
clude such  a  surrejoinder  with  a 


LimjBDALE  J.  The  replication  is  in  tlie  ftmn 
tioned  by  precedents.  The  rejoinder  is  not  in  the  osoil 
form.  But  if  the  rejoinder  be  good,  the  surrejoinder  ii 
also  good,  for  it  denies  a  fact  stated  In  the  rgoinder. 
The  substantive  all^ation  in  the  surrejoinder  is,  tbit 
the  sums  mentioned  in  the  replication  to  have  been  re- 
ceived and  unaccounted  for  by  Edwards^  were  other  lod 
difierent  from  those  alleged  in  the  rejoinder  to  have 
been  received  and  accounted  for  by  him.  That  is  t 
denial  of  a  fact  alleged  in  the  rejoinder.  The  sum- 
joinder  therefore  properly  concludes  to  the  country. 

Judgment  for  the  plaintiC 
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Marsden  and  Another  agaikst  Stansfibld. 

THIS  was  an  issue  directed  by  this  Court,  for  the  Uponaninae 
,  .  whether  a  cer- 

purpose  of  trying  *^  whether  a  certam  messuage  or  tain  menuage 
tenement,  with  the  lands  and  appurtenances  thereiintb  within  a  cha- 
belongingi  commonly  called  or  known  by  the  name  of  ^^o^m^*^ 
Hill  Baruy  in  the  occupation  of  the  defendant,  or  any  IJ^JI^Jji^Ii^ 
part  thereof,  was  situate  within  the  chapelry  of  Little^  ^^  chapelry  ia 

»^  '  *^     V  a  competent 

borough^  in  the  county  palatine  of  Lancaster^  and  the'  jjitncM  to  prove 
bounds  and  limits  thereof''  the  plaintiff  thereupon* 
maintaining  the  aiBrmative,  and  the  defendant  the  nega- 
tive. At  the  trial  before  HuUock  B.,  at  the  last  Summer 
assizes  for  the  county  of  iMticaster^  James  Cryer^  then 
occupying  rateable  property  in  the  chapelry  of  lAUle^ 
boroughf  was  called  as  a  witness  on  behalf  of  the  platn- 
ii&f  and  after  objection  made  as  to  his  competency  by 
the  defendant's  counsel,  was  admitted.  In  Miehaelmdk 
term  last,  upon  motion  for  a  new  trial  on  the  ground 
of  the  reception  of  such  witness,  the  Court  directed  a 
special  case  to  be  stated,  raising  the  question  of  the  ad'^ 
missibility  of  the  above  witness.  The  questions  for  the 
c^inion  of  the  Court  were : 

First,  Whether  Cryer  was  a  competent  witness  on 
this  issue  under  the  above  circumstances? 

Secondly,  If  he  were  incompetent  at  common  law, 
whether  such  incompetence  were  not  removed  by  the 
54  G.  8.  c.  170,  5.9. 

Courtenay  for  the  plaintiffi.  The  witness,  although 
he  had  rateable  property  in  the  chapelry,  was  competent 

at 
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at  common  law  to  prove  that  the  hind  in  question  wis 
within  the  chapelrj.     If  he  had  been  actually  rated,  be 
would  have  been  incompetent     But  a  mere  liability  to 
be  rated  does  not  disqualify,  not  even  if  his  name  be 
omitted  out  of  the  rate  for  the  express  purpose  of  unog 
hb  tesdmony,  Bex  v*  Kirdford  (4).  In  Deacon  y.  Cook  {i\ 
which  was  a  questioii  as  to  the  boundaries  of  two  a^oia- 
ing  parisbesy  it  was  held  that  a  parishioner  actually  rated 
was  not  a  competent  witnessto  extend  the  boundariei 
of  his  parish,  but  that  one  liable  to,  be  rated  was*   la 
Bhodes  y.  Aintworth  (^}  the  owner  of  an  estate  was  hdd 
to  be  an  incompetent  wjtness  to  negative  the  liability  to 
repair  a  chapelt  on  the  ground  that  he  had  a  permanent 
interest.    Assuming  that  the  witness  was  incompet^ 
at  common  law  on  the  ground  of  intereBlf  be  was  clearly 
rendered  competent  by  the  provisions,  of  the  statute 
54fG.3.  C.I79.  8*9.    The  issue  is.  Whether  oertaia 
lands  are  within  the  chapelry j  that  is  a  matter  rehling 
to  the  rates  and  cesses.    In  Meredith  v«  CHljrin  (df),  oaa 
question  of  title,  in  an  action  of  trespass,  between  t 
parish  and  an  individual,  to  certain  lands  claimed  by  die 
fi>rmer  under  an  indosure  act,  by  the  provisions  of 
which  the  land  in  dispute  would  (if  they  bad  a  right  to 
it)  be  vested  in  them  in  trust  for  the  parish  in  aid  of  the 
poor's  rates,  it  was  held,  that  rated  inhabitants  were  ad- 
missible witnesses,  on  the  ground  that  the  matter  in  issue 
had  relation  to  rates  and  cesses,  because  the  property,  if 
recovered,  would  go  in  aid  of  the  parish  rates. 

Aldersortj  contra,  relied  on  The  Earl  of  Clanrickai 
V.  Lady  Denton  {e).     There  the  issue  was.   Whether 

(a)  2Ea9l,559.  (6)  GkediniZa  t.  iTvti/M,  8  JSod^  JSl 

(c)  IB.iA,  87.  Id)  0  Price,  146. 

(e}  1  GwttL  50a 
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there  was  a  custom  within  the  weald  of  Kenty  that  all 
owners  and  proprietors  of  any  coppices  or  woods  should 
be  discharged  of  tithe  for  all  manner  of  wood ;  the  tes- 
timony of  those  who  were  entided,  either  a$  owners  or 
farmers,  to  any  wood  within  the  weald  ,of  Kent^  was  re- 
jected, for  the  custom  was  aliq^ed  to  be  general  through 
the  whole  weald,  and  though  they  were  not  parties  to  the 
suit,  yet  inasmuch  as  the  ci»tom  concerned  them  in 
their  private  profit,  and  in  this  immunity,  they  were 
quasi  parties,  and  their  testimony  quasi  ig  propriA  causL 

Batlet  J.  The  issue  in  diis  case  wasy  Whether  a 
messuage  and  lands  in  the  occupation  of  the  defendant 
were  within  the  chapelry  of  UUleboroNgk  ?  The  ques- 
tion for  onr  consideration  is.  Whether  a  p^aon  having 
rateable  property  in  the  chiqpelry  was  a  coa^^ent 
witness  to  prove  that  it  was  ?  The  burden  of  making 
out  that  the  witness  is  incompetent  lies  oa  the  party 
who  makes  the  objection*  It  is  not  stated  in  this  case 
what  are  the  chapelry  burdens,  whether  it  maintains  its 
own  poor,  roads,  or  chiqpel.  The  witness  would  npt  be 
competent  to  increase  the  number  of  contributors,  unless 
the  burden  to  be  borne  would  thereby  be  sulgect  to  be 
increased,  or  his  rights  damaged  by  such  increase*  But 
the  increase  of  the  number  of  ccmtributors  would  not 
only  lessen  each  man's  share  of  the  chapel-rates,  but 
would  lessen  also  each,  man's  privilege  within  the  chapel, 
by  increasing  the  number  of  claimants  for  seats  and 
sepulture.  So  that  there  may,  perhaps,  viewing  the 
case  in  this  manner,  be  a  balance  of  advantage  and  dis- 
advantage, and  we  are  bound  to  see  that  an  interest 
does  exist  before  we  can  say  that  this  witness  was  in- 
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1828.       competent*    Now  Rex  ▼.  Kirdford  (a)  establishes  that  the 

fact  of  a  party  being  the  occupier  of  rateable  property 

<va»u«       in  a  parish,  but  for  which  he  is  not  rated,  does  not  make 
jEhiANtriBuw 

him  an  incompetent  witness.     Here  the  case  only  states 

that  the  witness  was  an  occupier  of  rateable  property. 
Upon  the  authority  of  that  case,  therefore^  I  am  of 
opinion  that  he  was  competent  at  common  law.  I  also 
think  that  this  is  a  very  plain  case,  according  to  the  troe 
construction  of  the  59  6.  S.  c.  170.  s.  9.,  which  enacts, 
diat  no  person  rated,  .or  liable  to  be  rated,  to  any  rates 
or  cesses  of  any  district,  &c.,  shall  before  any  court  be 
deemed  and  taken  to  be,  by  reason  thereof^  an  incom- 
petent witness  for  or  against  such  district  in  any  matter 
relating  to  such  rates  or  cesses,  or  to  the  boondaiy  be- 
tween such  district  and  any  adjoining  district  The 
substantial  question  in  this  case  is.  Whether  the  owner 
of  certain  property  was  liable  to  contribute  to  the  rates 
of  the  chapelry  ?  That  is  a  question  relating  to  the 
rates  or  cesses  of  the  dbtrict  And  the  question. 
Whether  certain  land  be  situate  within  the  chapelry, 
was  a  matter  relating  to  the  boundary  between  the  dis- 
.trict  and  the  adjoining  district. 

jHoLROTD  and  Littledale  Js.  concurred. 

Judgment  for  the  Plaintiff. 

(a)  S  East,  659. 
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Mellish  against  Richardson. 
(In  Error.) 

A  SSUMPSIT  oa  a  special  agreement      The  de-  A  general  rer- 

-^  diet  was  flriTen 

claration  contained  four  special  counts  and  three  for  the  plaintiff 

common  counts.     Plea,  general   issue.      At  the   trial  ation  consisting 

before  Lord  Giffbrd  C.  X,  at  the  London  sittings  after  ^^^'^ome  of 

Hilary  term  1824?,  a  ireneral  verdict  was  found  for  the  J^*****  Y*"?,*** 

•^  '       o  I      m  point -of  law. 

defendant  in  error  on  all  the  counts  in  the  declaration.  The  evidence 

appued  to  aU 

with  7500Z.  damages,  and  final  judgment  was  signed  in  the  oounu. 
the  Court  of  Common  Pleas  on  the  17th  of  Jtdy  1824.  Common  Pleas, 
A  writ  of  error  was  brought  in  the  Court  of  King's  error  brought. 
Bench,  returnable  in  Michaelmas  term  following.     The  n,ent  in  Uie^"" 
principal  error  assigned  was,  that  the  declaration  did  ^^ded^Se*^' 
not  set  forth  any  izood  or  sufficient  consideration  for  any  p»t«f  byenter- 

•^  o  "^   ing  the  verdict 

of  the  promises  stated  in  the  declaration,  but  no  diss-  for  the  plaintiff 

.on  the  first 

tinction  was  made  in  the  assignment  of  errors  between  count,  and  for 

the  defendant 

the  different  counts.     Th'e  defendant  {Richardson) lomeA  on  the  others; 
in  error.     The  case  was  argued  before  all  the  judges  of  thejudgment- 
this  Court  at  the  sittings  in  banc  after  Trinity  term  [^'JhTcwurt  1^ 
1825,  and  judgment  of  reversal  was   pronounced  on  ^^^^^ 
Friday  the  25th  November,  and  a  venire  de  novo  was  the  judgment 

'^  '  had  been  re- 

awarded,  on  the  ground,  that  there  did  not  appear  on  ▼ersed  by  the 

King's  Bench. 

the  face  of  the  record  to  be  any  good  or  sufficient  con-     Semble,  That 
sideration  for  the  promises  alleged  in  the  third  and  King's  Bench 
fourth  counts  of  the  declaration,  and  the  judgment  of  amend  the  re. 
reversal  was  entered  of  record  at  the  opening  of  the  ^lendSire- 
office  on  the  foUowini?  day,  and  a  writ  of  venire  facias  de  ^°^  ^  •^f 

^       "^ '  court  of  Com- 

novo  awarded  by  the  same  court  in  eight  days  of  Saint  "">«*  ^^mu, 
Hilary^  in  Hilary  term  1826.     The  defendant  in  error, 
having  been  apprised  of  the  intended  reversal  of  the  jndg- 

8  G  2  meut 
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1698.       ment  of  the  Court  of  Common  Pleas,  applied  on  the  8th 

MnLLigR      ®^  November  to  Lord  Gifford  to  alter  the  postea,  by  con- 

ag^mut       fininff  the  verdict  to  the  first  count  of  the  declaration. 

RlCHAKDSOV.  ^ 

Lord  Giffbrdf  being  no  longer  a  judge  of  the  Court  of 
Common  Pleas,  refused  to  interfere.  On  the  9th  of 
Nofoember  1825,  the  defendant  in  error  obtained  in  that 
court  a  rule  nisi  for  amending  the  postea  by  the  notes 
of  Lord  Giffbrd^  by  entering  a  verdict  for  the  defendant 
in  error  on  the  first  count  of  the  declaration,  and  ibr  the 
plaintiff  in  error  on  the  other  counts,  and  that  rule  was 
made  absolute  on  the  Uih  November  1825.  On  Friiay 
the  25th  November^  (being  the  day  on  wluch  the  juc^ 
ment  of  reversal  was  pronounced  by  the  Court  of  Kiog^s 
Bench)  a  rule  nisi(a)  for  amending  and  making  the  jod|p- 
ment-roll  conformable  to  the  postea  was  obtained,  aad 
that  rule  was  made  absolute  on  Saiurdcn/  the  28tb  of 
November  1825,  being  after  the  judgment  of  reversal  had 
been  entered  of  record  in  the  Court  of  King^s  BendL 
On  the  same  day  the  defendant  in  error  obtained  a  rale 
nisi  in  this  Court  for  staying  the  judgment  of  this  Court, 
and  for  amending  the  judgment  returned  into  this  Court 
on  the  writ  of  error  by  the  amended  judgment  of  the 
Court  of  Common  Pleas,  which  rule  was,  by  consent  of 
the  plaintiff  in  error,  enlarged  to  the  fourth  day  of 
Hilary  term  1826.     In  Easter  term  1826, 

Scarlett  and  Bamewall  shewed  cause  against  the  rule. 
This  amendment  of  the  record  in  this  Court,  by  the 
amended  judgment-roll  remaining  in  the  Court  of  Com- 
mon Pleas,  ought  not  to  be  allowed.  It  appears  by  the  affi- 
davits,  that  the  postea  was  amended  by  the  Court  of  Com- 
mon Pleas  after  the  record  had  been  removed  into  this 

(aj   IfiUU  Serjt,  before  the  granting  of  this  rule,  informed  the  Court 
of  C.  P.  that  the  judgment  had  been  revened  in  K.  B. 

Court, 
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Court,  after  joinder  in  error  and  argument;  and  that  the  1828. 
judgment-roll  of  that  Court  was  amended  after  the  judg- 
ment of  that  Court  had  been  reversed.  First,  the  postea 
was  improperly  amended  in  the  Court  below.  The  rule  is, 
that  where  general  damages  are  j^ven  on  a  declaration 
containing  several  counts,  and  one  count  is  defective^ 
and  the  evidence  at  the  trial  implies  to  that  count  only, 
the  verdict  may  be  amended  by  the  Judge's  notes,  and 
confined  to  the  good  count;  but  if  the  evidence  applies 
to  all  the  counts,  the  postea  cannot  be  amended,  because 
it  is  impossible  for  the  judge  to  say  on  which  of  the 
counts  the  jury  found  the  damages,  or  how  they  had 
apportioned  them.  In  such  a  case,  the  only  remedy  is 
by  awarding  a  venire  de  novo,  and  the  Court  of  Kmg's 
Bench  acted  upon  this  distinction  in  Grant  v.  Astle  (a) 
and  Spencer  v.  Goter  (6).  In  H(dt  v.  Sckolefield  (c),  where 
some  counts  were  good  and  others  bad,  and  general 
damages  given,  this  Court  arrested  the  judgment,  and 
refused  to  award  a  venire  de  novo,  and  the  same  thing 
was  done  in  Cook  v.  Cox  {d).  WiUiams  v.  Breedon  (e) 
will  be  relied  on  by  the  other  side ;  but  that  case  was 
decided  on  the  ground,  that  it  appeared  sufficiently  that 
Uie  jury  had  calculated  the  damages  on  one  count 
only.  Assuming  that  the  postea  was  amendable,  it  was 
not  amended  in  due  time  or  in  proper  manner,  for  the 
plaintiff  below  ought  to  have  made  his  election  in  the 
term  after  the  trial,  on  what  count  he  would  enter  up  his 
verdict,  Lee  y.Muggeridge{/)y  Doey.PerJcins{g).  In/for- 
9'ison  v.  King  {h\  where  a  general  verdict  had  been  taken 

(a)  Doug.  723.  (6)  1  H.  Bl,  78. 

(c)  6  7.  22.  691.  {d)  SM.fS.  Ua 

(«)   I  Bos.  i  PuL  S29.  {/)  STaurU.SG. 

(g)  Z  T.  B.  749.  (A)  IB.^A.  161. 
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1828«       for  the  plaintiff;  the  Court  of  King's  Bench  refused  to 
■"■"       allow  the  verdict  to  be  entered  on  one  cx>unt  after  a 

MtLUtK 

agamu  ^  lapse  of  eight  years,  and  the  judgment  had  been  re* 
versed.  The  observations  there  made  by  Lord  T<m- 
terden  apply  strongly  to  the  presoit  case.  The  only  cases 
in  which  the  postea  has  been  amended,  by  confining  the 
verdict  to  particular  counts,  are  Hankey  q.  L  v.  Smith  {a\ 
Eddowes  v.  Hopkins  (5),  and  Williams  v.  Breedon  (c)« 
But  in  all  these  cases  the  amendments  were  made  before 
final  judgment.  There  is  no  case  where  an  amendment  of 
this  description  has  been  made  after  final  judgment 
and  after  a  writ  of  error  brought  In  all  those  cases 
the  postea  was  altered  according  to  the  actual  finding 
of  the  jury,  or  according  to  what  must  have  been  the 
finding.  The  postea  has  been  amended  after  error, 
where  the  mistake  has  appeared  on  the  face  of  the  pro- 
ceedings, and  it  was  not  necessary  to  have  recourse  to 
the  notes  or  memory  of  a  Judge  to  rectify  the  mistake; 
as  in  Wood  v.  Matthews  (d),  Doe  v.  Perkins  {e\  and 
Petrie  v.  Hannay  {/).  Secondly,  the  postea  ought 
not  to  have  been  amended  by  the  Court  of  Common 
Pleas,  but  by  the  Judge  who  tried  the  cause.  Sand' 
ford  V.  Porter  {g).  If  the  postea  was  not  amendable^ 
or  if  it  was  not  amended  in  due  time,  or  in  a  proper 
manner,  it  would  not  warrant  the  amendment  of  the 
judgment-roll ;  and  even  if  the  postea  were  properly 
amended,  still  the  judgment-roll  was  not  properly 
amended  by  the  Court  of  Common  Pleas.  For  when 
a  writ  of  error  on  a  judgment  of  the  Court  of  Com- 
mon Pleas  Ls  brought  in  the  King's  Bench,  the  record 
itself^  and  not  merely  a  transcript,  is  removed  into  that 


■•<^ 


(a)  Bamc$,  449.  (fi)  Ihug.  376. 

(c)  1  Sot,  j;  PuU  32d.  {d)  Popk.  103. 

{0  3  r.  2?.  749.  (/)  3  T.  B.  659. 
(g)  2Chii.Bep,35l. 
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Court  40  Assiz.  29.  Year  Book^  22  Edw.  3.  6.  pi.  24. 
F.  N.  B.  20  (F.)  RoU.  Abr.  Errors  752,  753.,  Danver^s 
Abr.  Error^  (B2.),  Com.  Dig.  Pleader^  (SBlS:),  Vin. 
Abr.  Ut  JSrror,  (P),  Bac.  Abr.  tit  JSirc^r,  (B  2).  .Bu^/^ 
V.  Redslone  (a).  The  Chief  Justice  of  the  Common  Pleas 
has  certified  that  he  has  returned  the  record  to  this 
Court.  In  Wood  v.  Matthews  {b)f  although  the  postea 
was  amended  in  the  Common  Pleas  after  the  record  had 
been  removed,  the  application  to  amend  the  record  was 
made  to  the  Court  of  King's  Bench,  where  the  record 
sent  up  from  the  Common  Pleas  was  amended  accord- 
ing to  that  which  was  indorsed  on  the  back  of  the 
pannel ;  for  the  indorsement  on  the  pannel  was  said  to 
be  the  warrant  for  certifying  the  postea  and  for  the 
entry  on  the  roll.  As  to  Frend  v.  The  Duke  of  Bich'- 
mond  (c),  what  is  there  reported  to  have  been  said  by 
Hale  C.  B.  as  to  the  obligation  of  the  Court  of  King's 
Bench  to  amend  a  record  amended  by  the  Court  of 
Common  Pleas  after  it  had  been  removed  into  the  Court 
of  King's  Bench,  is  a  mere  obiter  dictum.  In  Pickooood 
V.  Wright  (d),  and  Moody  v.  Stracey  {e\  it  does  not  ap- 
pear that  the  records  at  the  time  when  the  amendments 
were  made  had  been  removed  by  the  writ  of  error  into 
the  King's  Bench.  In  Short  v.  Coffin  (/),  Petrie  ▼• 
Hannay  {g\  Doe  v.  Perkins  (A),  Dunbar  v.  Hitchcock  (f ), 
Blackamore's  case  (A),  Molyneaux's  case  (/)>  Butter  v. 


1828. 
M1T.T.11W 

againti, 
Bi€HABmoir< 


(a)  2  Str.  857.  See  Andrews  v.  Lord  CromweU,  Ydv>  6  Cro.  Eliz.  891. 
Coot  T-  Lmchf  1  Ld,  Raym,  427.  St.  John  t.  Cummyny  Teh.  U8. 
Vicar  v,  Haydon,  Cowp*  843. 

(6)  Poptu  102.  (c)  Hardr.  505. 

[d]  1  H.  Bl.  645.  (e)  4  Taunt.  588. 

(/)  5  Burr.  2730.  {g)  3  T.  R.  65% 

(A)  3  r.  R.  749.  (0  3M.4:S.  591. 

(*)  8  Co,  162.  W  2  Roli.  Rep,  471. 


SG  4 


Bed- 


69^  CASES  nr  HILARY  TERM 

IBta*       Bedstone  (a),  and  Usher  t«  Dansey  (b),  the  iq>pIicatioD 
_  to  amend  was  made  to  the  Court  of  Kin^s   Bench. 

i^tfipdf  In  March.  Rep.  12.  pL  109.  this  case  is  stated.  ^^  A  writ 
of  error  was  brought  to  reverse  a  judgment  given  in  the 
Common  Pleas,  and  after  a  certiorari  and  errors  assigned, 
they  in  the  Common  Pleas  did  amend  the  record.  And 
by  the  whole  Court  (Croke  only  absent)  they  cannot 
do  it,  for  after  a  iransmittitur  they  have  not  the  record 
before  them*  And  Barcklejf  said,  that  the  dilbrenoe 
stands  betwixt  the  Common  Pleas  and  the  King^s  Bench, 
and  betwixt  the  King^s  Bench  and  the  Exchequer.  For 
the  record  remains  always  in  this  Court,  notwithstando 
ing  a  writ  of  error  brought  in  the  Exchequer  Chamber, 
and,  therefore,  we  may  amend  after.  Wherefore  the 
Court  said,  that  if  the  thing  were  amendable^  they  would 
amend  it     But  the  Court  of  Common  Pleas  cannot" 

Assuming,  however,  tliat  the  application  to  amend  was 
properly  made  to  the  Court  of  Common  Pleas  in  the  first 
instance,  and  that  it  is  no  objection  to  the  amendmoit 
of  the  postea  that  the  evidence  at  the  trial  applied  to  all 
the  counts  of  the   declaration,    still   the  amendment 
ought  not  to  have  been  made  in  that  Court,  and  ought 
not  now  to  be  made  in  this.     At  common  law,  amend* 
ments  could  only  be  made  so  long  as  the  proceedingi 
were  on  paper,  and  not  after  they  were  entered  upon 
record.    This  amendment,  therefore,  made  in  the  Court 
of  Common  Pleas,  if  it  be  allowable,  must  be  authorised 
by  some  statute.     By  the  14-  Edw.  5.  staL  1.  c.  6.  it  was 
enacted,  that  no  process  shall  be  annulled  by  misprision 
of  the  clerk  in  writing  one  pliable  too  much  or  too  Hitler 
but  that  it  shall  be  amended ;  and  by  9  H.  5.  stat.  1.  r.  4., 
made  perpetual  by  4  H.  6.  c.  3.,  it  is  declared  that  the 
justices  shall  hare  the  same  power,  as  well  after  as  before 

(fl)  S  Str.  857,  (6)  4M.iS.94. 

judg 
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judgment,  so  long  as  the  record  and  process  are  before  1828. 
them ;  and  by  the  8  H.  6.  c.  15.  the  king's  jostices  are  "^ 
empowered  to  amend  the  misprisions  of  their  clerks  ^  agabui 
and  other  officers,  sheriffsi  &c«  in  any  record,  pro- 
cess, &c.  depending  before  them,  as  well  by  way  of 
error,  as  otheranse,  in  writing  one  letter  or  syUalle  too 
much  or  too  little.  The  amendment  warranted  by  sta-' 
tate  either  in  the  court  where  the  action  is  originally 
brought,  or  in  the  court  of  error,  must  be  in  respect  of 
errors  on  the  record  occasioned  by  tlie  misprision  of  the 
clerk  in  writing  a  letter  or  syllable  too  much  or  too 
little.  There  was  no  misprision  in  this  case,  for  the 
clerk  entered  in  writing  upon  the  postea  the  verdict 
found  by  the  jury,  and  warranted  by  the  evidence.  I^ 
indeed,  the  Judge  had  directed  the  verdict  to  be  con- 
fined to  the  first  count,  and  the  officer  by  mistake  had 
entered  it  on  all  the  counts,  that  might  have  been  a  mis- 
prision or  mistake  of  the  clerk  within  the  meaiung  of  the 
statutes.  But  the  verdict  entered  was  that  found  by 
the  jury,  and  warranted  by  the  evidence.  Many  cases 
will  be  cited  on  the  other  side,  where  amendments  have 
been  allowed  after  the  proceedings  have  been  entered  of 
record,  and  even  after  error  brought;  but  those  were  all 
cases  of  misprision.  Thus,  in  Wood  v.  Matthews  (a),  the 
officer  of  the  Court  had  indorsed  on  the  postea  a  verdict 
different  from  that  which  had  been  given  by  the  jury  and 
entered  on  the  pannel.  That  was  clearly  a  misprision  ;*and 
in  Foster  v.  Tayler{b\  there  was  a  razure  on  the  record. 
In  Healings  v.  The  Mayor,  Commonalty,  and  Citizens  of 
London  (c),  the  clerk  who  entered  up  the  judgment  had 
omitted  to  insert  in  the  judgment  tlie  word  citizens,  which 
was  part  of  the  description  of  the  corporation.    In  Mason 

(o)  Poph.  108.  (6)  Fopk.  196.  <c)  On.  Car.  574. 

V.  Fox, 
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i8S8«       V.  Fax  {a\  the  judgment  was  not  warranted  by  the  fer« 
j^  diet     In  Petrie  v.  Hannay  (6)  there  was  a  general  ter- 

<%'amji        diet  for  the  plaintiff.  The  officer  had,  by  misUJce^  omitted 
to  enter  any  verdict  for  the  plaintiff  on  the  issue  joined  on 
the  plea  of  the  statute  of  limitations.  In  Doe  v.  Perkins{c)f 
the  officer  of  the  court  had,  by  mistake,  inserted  in  the 
po9tea  matter  not  found  by  the  jury.     In  He  TaUet  t. 
Bucker  {d\  the  officer  of  the  court  bad  omitted  to  enter 
the  finding  of  the  jury  on  the  issue  joined  on  a  plea  of  set- 
off. In  GrenvUle  v.  Smith  {e)f  which  was  an  action  against 
an  executor,  the  officer  entered  up  a  judgment  not  war- 
ranted by  law,   the  entry  on  the  postea  being  right 
Th^re  are  other  cases  where  the  verdict  has  been  for 
larger  damages  than  those  claimed  by  the  plaintiff  in 
his  declaration,  and  a  remittitur  has  been  aQowed  to  be 
Altered  oa^he  record*    But  in  those  cases  the  officer  6i 
the  court  at  Hid  Prias  had  before  him  the  Nisi  Prius 
record,  which  contained  a,  statement  of  the  amount  of 
damages  claimed  by  the  plaintiff.    The  entry,  therefore^ 
of  a  larger  sum  than  the  plaintiff  claims  in  his  declaration, 
may  fairly  be  considered  a  misprision  of  the  clerk. 

Assuming,  however,  that  the  Court  has,  by  statute, 
the  power  to  amend  in  this  case,  it  is  discretionary  in 
them  to  exercise  the  power  or  not ;  and  if  the  effect  of 
allowing  the  amendment  will  be  to  prejudice  the  plaintiff 
in  error,  it  ought  not  to  be  allowed.     The  application  to 
amend  was  made  to  this  Court  after  the  judgment  revers- 
ing the  judgment  of  the  Court  of  Common  Pleas  had 
been  entered  of  record,  and  a  venire  de  novo  had  been 
awarded.  The  judgment  of  the  Court  of  Common  Plets 
became  thereby  destroyed,  and  the  plaintiff  in  error  be- 

(a)  Cro.  Jac.  632.  (b)  S  T.  R.  659. 

(c)  3  T.  R.  749.  (rf)  J  JBrod.  f  Bing.  65, 

(«)  Cro.  Jk.  628. 

came 
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came  entitled  to  have  his  case  submitted  to  another  jury,        1828. 

upon  whose  verdict  it  would  then  depend  whether  he       

should  ultimately  succeed  or  not.  If  this  amendment  against 
be  allowed,  the  plaintiff  will  be  deprived  of  the  benefit  to 
which  he  became  entitled  by  the  judgment  pronounced 
by  this  Court.  It  is  not,  therefore,  consistent  with  jus- 
tice, that  in  this  stage  of  the  proceedings  the  amendment 
prayed  for  should  be  allowed. 

Marryat  and  CampheU  contr^»  The  Ck>urt  of  Com- 
mon Pleas  were  audiorised  by  law  to  amend  the  postea, 
and  the  judgment-roll  remaining  in  that  court  after  the 
writ  of  error  brought ;  and  this  Court  is  authorised  by  law, . 
and  ought,  in  affirmance  of  the  judgment,  so  to  amend 
the  record  here;  for  the  associate  of  the  Common  Pleas 
has  entered  a  verdict  for  the  plaintiff  on  all  the  counts  of 
the  declaration,  when  it  ought  to  have  been  entered  on 
the  first  count  only.  That  was  a  misprision  of  the  asso- 
ciate at  Nisi  Prius ;  Eddaaoes  v.  Hopkins  {a) ;  and  the 
entry  made  on  the  judgment-roll,  accordmg  to  the  postea, 
was  also  a  misprision  of  the  derk  who  made  up  the 
judgment-roll.  And  if  it  was  a  misprision  of  the  clerk, 
the  postea  and  judgment-roll  may  be  amended  at  any 
time.  The  judge  who  tried  the  cause  may  at  any  time 
order  the  verdict  to  be  entered  up  nunc  pro  tunc.  But 
it  is  said,  that  the  Court  of  Common  Pleas  ought  not  to 
have  amended  the  judgment^roU  after  error  brought, 
because  the  record  of  the  judgment  was  by  the  writ  of 
error  removed  into  this  Court;  and  in  support  of  that 
objection  it  has  been  urged,  that  the  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas  has  certified  that  he  has 
returned  the  record  and  proceedings  to  this  Court.    The 

(a)  J)oug*  976. 

Chief 
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18M.       Chief  Justiee  of  tbii  Codrt  makes  a  siilular  reCnm  to  a 
writ  of  error  breagbt  in  die  Excheqaer  Chamber;  mi 
bjrthe  sM.  VtJ^k.  c.%.9  the  Chirf  Justice  of  Kinjff 
Bench  h  to  ennse  the  retord,  and  all  thinga  oonoaniif 
the  jwdgnent^  to  bb  brodght  before  the  Barons  of  die 
Exdleqaer   Chamber.      Yet  the  record  imdoabledly 
remahis'  in  die  Khig^  Bendi.    There  are  nomeroai 
cases  in  which  the  Comt  of  Common  Fleas  and  tliis 
Court  haye^  after  error  brought  upon  their  judgment^ 
amended  the  juc^ment^ioll.    In  Wood  v.  MaiHe9Bt{a)f 
**  the  issue  in  the  Common  Pleas  wa8»  whether  one  were 
taken  by  a  capias  satblaoiendfnn  or  not;  and  tapaa  die 
trial' thereof  at  ffm  Frius,  the  jury  found  for  the  plaintiff 
in  thistieUon,  to  wit,  that  tlie  par^  was  Hot  taken  by  the 
said  ckipias,  and  upon  the  ba^  of  the  pannel  the  entry  was 
dicunt  p«o  quer.;  buton  the  bade  of  the  postea  the  deik 
of  the  assliM  certified  the  pannd  thus,  to  wity  diat  the  jury 
say  that  Aocapias  was  awarded,  which  was  otherwise  thsa 
was  put  in  issue  or  found  by  the  jury,  and  the  roll  of  die 
record  was  according  to  the  postea;  and  upon  this  jodg- 
metit  given  for  the  said  Matthews^  then  plaintifl^  upon 
which  this  Variance  between  the  issue  and  verdict  wss 
assigned  for  error ;  and  after  deliberation  had  upon  this 
point,  and  this  matter  alleged  by  the  defendant  in  the  writ 
of  error,  and  certified  out  of  the  Common  Pleas,  the  Court 
awarded  that  the  record  sent  up  out  of  the  Commcm  Pl^as 
by  the  writ  of  error  should  be  amended,  according  to  that 
which  was  indorsed  on  the  back  of  the  panuel ;  for  the 
indorsement  upon  the  pannel  was  the  warrant  for  the  cer- 
tifying of  the  postea ;  and  so  this  warrant  over  to  him 
that  makes  the  entry  upon  the  roll;    and,  therefore^ 
whereas  it  was  alleged  that  the  postea  was  amended  in 

(o)   Poph.  lOf .  m.  38  EHm. 

the 
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the  Common  Pleas  after  tbe  record  removed^  it  W86  boldea  1 828. 
to  be  well  done  there;  for  idthouirh  tbe  record  w^re  — -~- 
removed  by  the  writ  of  err^r,  yet  tbe  oi^i  priii%  tbe  a^fami 
postea,  and  tbe  like,  remain  still  tbere^  as  it  i^  of  the  war- 
rant of  attorney  and  tbe  like;  and  if  the  postea  biul  not 
been  amended  there^  but  sent  up  with  that  which  was 
indorsed  upon  the  pannel,  all  shaU  be  amended  hare  ao*- 
cording  to  that  which  was  indcursed  upon  the  paiinel." 
In  that  case  the  Common  Pleas  aineiided  tbe  postea 
after  error ;  and  the  Court  of  King's  Bench  also  amended 
die  recond  in  their  Court  In  Ji»^and7<ay^acase(4iX 
^^  after  error  brought  upon  a  judgi^eBt  in  Common  Pleast 
and  after  the  record  was  certified  iBto  diis  Courts  iha 
Common  Reas  amended  a  rasure  of  the  record  whifih 
was  there:  and  this  Court}  after  it  had  been aasigned  fi>r 
error,  and  after  argument,  and  some  doubts  expressed 
by  some  of  the  Judges,  whether  the  amendment  ought 
to  have  been  made  after  the  record  had  been  transmitted 
to  this  Court,  amended  the  record  there.''  In  Hegliuff 
▼•  The  Majfor^  CommonaUy^  and  CUizens  <if  Ij(mdQn{J)\ 
^*  upon  error  of  a  judgment,  in  the  Common  Pleas,  in 
debt  brought  by  them  upon  an  obligation  of  400/,  the 
error  assigned  was,  because  the  judgment  was,  that,  tbe 
mayor,  commonalty,  and  citizens  of  London  should  re- 
cover the  debt  and  6/.  for  costs,  eisdem  miuori  et  com- 
munitati  ac^udged  (omitting  ctvibus),  and  so  no  such 
corporation,  vohich  xoas  held  to  .be  tnoTm  But  aftei>- 
wards,  upon  a  motion  in  the  Comnum  Pkoh  and  upon 
examination  and  perusal  of  the  docket-^roll  (where  it  was 
well  entered)  it  was  awarded  to  be  amended*"  In  that 
case  the  amendment  was  made,  not  only  after  error  was 
assigned,  but  after  the  Court  had  expressed  an  opinion 

{a)  F§^  \96.  (6)  Cro.  Car.  574. 
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1828.       in  &vour  of  the  plaintiff  in  error.     In  Petrie  v.  Htm^ 

T~|V      nmf{a\  to  assumpsit  for  money  paid  to  the  use  of  Ae 

itffnnu       defendant,  and  had  and  recdved  by  the  defendant  to 

-BlCHARMOV. 

the  use  of  the  plaintiflb,  as  executors,  and  tor  moncj 
paid  by  the  testator  to  the  use  of  the  defendant,  and 
for  money  had  and  received  to  the  use  of  the  testator  in 
separate  counts,  the  defendants  pleaded  the  general  issae 
and  the  statute  of  limitations.  Averdict  having  been  found 
for  the  plainti£&  generally  on  the  first  issue,  and  no  notice 
taken  of  the  last,  the  defendant  brought  a  writ  of  error  in 
the  House  of  Lords,  and  assigned  for  error,  that  no  verdict 
was  given  on  the  second  plea ;  and  this  Coart,  bang  the 
court  in  which  the  action  was  brought,  after  such  error  had 
been  assigned,  allowed  the  plainti£&  to  amen4  acoording 
to  the  judge's  notes,  by  adding  a  verdict  fox  them  on  the 
second  plea.   In  Doe  v.  Perkim{b)f  after  a  writ  of  error 
brought  upon  a  judgment  of  this  Court  in  the  FiTrhrgnnr 
Chamber,  and  after  joinder  in  error  there.  Lord  Laa^ 
borough^  who  tried  the  cause,  amended  the  postea  by  hii 
notes,  and  Mr.  J.  £tiQ^  ordered  the  judgment-roll  to  be 
amended  by  the  amended  postea;  and  the  Court  held,  tlut 
the  amendment  had  been  properly  made.     In  De  Tastd 
V.  Backer  {c\  after  error  brought,  the  Court  of  Exche 
quer  Chamber  amended  the  transcript,  and  the  Court  of 
King's  Bench  the  postea.    So  in  Foster  v.  Blackwdl{djf 
the  Court  of  Common  Pleas,  after  writ  of  error  broogbt 
into  this  Court,  and  after  in  nullo  est  erratum  pleaded, 
amended  the  judgment     In  Frend  v.  The  Lhike  ofBidh 
mond  (e)j  Hale  C.  B.  states,   "  that  it  is  the  constant 
practice,  that  if  a  record  be  removed  into  the  King's  Bench 
out  of  the  Court  of  Common  Pleas,  by  writ  of  error, 

{a)  3T  n.  659.  {b)  3  T.  R.  749. 

(c)  3  Brad.  4;  Bing.  6S^  (d)  Bames*t  Not€$,  p.  7. 

(e)  Hardr,  505. 

and 
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and  afterwards  amended  by  rule  of  Court  in  the  Common        1 828. 
Pleas,  the  Court  of  Kinfif s  Bench  mast  amend  it  ac-       ^, 

^  Mkllisb 

cordingly,  but,  without  such  rule  they  most  not  amend        agatna 

RiCHARBtOII. 

It;  so  if  a  record  removed  hither  be  mistaken,  it  is 
amendable  by  the  record  in  the  Common  Pleas,  brought 
into  this  Court  by  an  officer  out  of  the  Common  Pleas, 
because  these  things  are  in  affirmance  of  the  first  judg- 
ment, and,  therefore,  favoured  in  law."  These  autho- 
rities shew  that  an  error  in  the  record,  caused  by  a  mis- 
prision or  mistake  of  the  clerk,  may  be  amended  after  error 
brought,  by  the  court  where  the  action  was  commenced. 
It  is  contended,  however,  that  the  entry  of  a  general 
verdict,  in  a  case  where  the  declaration  contains  several 
counts,  some  of  them  being  bad,  which  was  actually  found 
by  the  jury,  is  not  a  misprision  of  the  derk.  In  Mown  v. 
Fox  {a)  in  an  ejectment  in  the  Common  Pleas,  judgment 
was  that  the  plaintiff  recover  possession  of  a  messuage, 
sixty  acres  of  land,  fifteen  acres  of  meadow,  and  fifteen 
acres  of  pasture,  but  the  verdict  was  ent^ed  for  a.  mes- 
suage, ten  acres  of  meadow,  and  thirteen  acres  of 
pasture,  and  for  the  residue,  not  guilty;  and  after 
error  brought  and  assigned  in  this  Court,  it  was  held 
that  this  was  a  misprision  of  the  clerk,  who  had  not 
entered  the  judgment  according  to  the  verdict,  and, 
therefore,  that  the.  judgment  was  amendable.  That  is 
an  authority  to  shew  that  the  entry  of  the  judgment,  con- 
trary to  the  verdict  entered  on  the  postea,  is. a  mis- 
prision of  the  clerk.  Several  authorities  are  cited  in 
that  case ;  among  others,  Whith/s  case,  where  the  mis- 
entry  of  the  verdict  was  held  to  be  but  a  misprision  of 
the  clerk.  In  Grenville  v.  Smithy  £r«ii^or(6),  which 
was  an  action  of  covenant  brought  for  non-payment  by 
testator  of  400/.  there  was  a  verdict  for  420/.,  and  for 

(a)  CVa.J2ic.6S2.  (5)  CVv./ac.  tftS. 

costs 
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1S98.       eMts  6Si.  4i.    The  entcy  apoa  the  postea  was,  that  the 
{diuotiff  shoold  recover  the  damages  452L  de  bonk  tes» 

mgnmM       tatorii  81  taiitiiiii,  et  si  noQ ;  then  the  coats  de  bonis 
proprib;  but  the  enCty  of  the  jadgment  upon  the  roU 
was,  that  be  sboold  recover  the  damagea  de  bonis  testi- 
toris  si  taDtunit  et  si  bob,  then  de  bonis  propriis;  and 
thia  was  hdd  to  bea  mere  misprinon  of  the  derki  for 
the  entry  upon  the  postea  was  w^  and  that  was  ba 
warrant  for  entering  it  apon  the  roU^  and  his  entering  h 
otherwise  was  a  fimlt  of  the  deric,  and.  this  was  amended 
upon  view  of  the  postea.  There^  too^  the  amendment  wst 
made  by  the  King^s  Bendif  and»  after  diminuticHi  alleged 
in  the  Exchequer  Chamber,  a  certiorari  was  awarded  to 
certify  it;  and,  after  dimination,  it  being  certified  accord* 
ing  to  the  amendment)  the  jadgment  waa  aflSrmed.    An 
anonymous  case^  in  3  BoU.  Bep.  471*  ahews  that  ^est 
may  be  a  certiorari  at  any  time.  InSkoriY.Ca0tn{a)yiiMt 
Court  of  King's  Bench,  after  in  nullaeat  erratum  pleaded, 
and  after  argument  in  the  Exchequer  Chamber,  amended 
a  judgment  which  had  been  entered  against  an  execo- 
tor  de  bonis  piopriis,  by  making  it  de  bonis  teststoiis, 
&C.,  et  de  bonis  propriis  si  non,  &€.,  upon  the  ground 
that  the  mis-entry  of  the  judgment  was  a  mistake  of 
the  clerk ;  and  in  Chiqmum  v.  Gale  (&)  there  cited,  the 
mistake  of  the  derk  of  the  attorney  was  held  to  be  s 
misprision  within  the  statutes  of  amendment.     In  Pidc* 
wood  V.  Wright  {c\  Hardjf  v.  Cathcart  (<0,  and  Usher  v. 
Da$isey{e\  the   verdicts   had   been   given   for  larger 
damages  than  those  laid  in  the  declaration ;  and  after 
error  assigned  on  that  ground,  the  phunti£&  below  were 
allowed  to  enter  on  the  record  a  remitdtur  of  damages. 

(a)  5  Burr.  S730.  (6)  2  Lev.  2S. 

(c)  1  m  BL  64ir.  (d)  1  Monk.  180. 

(«)  4J/.f&94. 

In 
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In  those  cases,  the  officer  of  the  Court  entered  the  verdict        1828. 

found  by  the  jury,  and  warranted  by  the  evidence,  and 

yet  such  entry  was  6eld  to  be  a  misprision  of  the  clerk.        agamm 

RiCHAEDIOV. 

These  authorities  establish,  that  the  entry  on  the  postea 
of  Q  verdict,  other  than  that  which  the  party  in  whose 
favour  the  jury  have  found  is  by  law  entitled  to  have 
entered  for  him,  is  considered  a  misprision  of  tlie  clerk, 
within  the  meaning  of  those  words  in  the  statutes  of 
amendments. 

There  are  several  authorities  (besides  those  already 
tited)  to  shew  that  an  amendment  may  be  made  by  the 
court  of  error.  Thtfs  in  Dunbar  v.  Hitchcock  (a),  after 
error  brought  from  the  Common  Pleas  into  this  Court, 
and  from  this  Court  into  Dom.  Proc.,  this  Court  allowed 
an  amendment  to  be  made  in  the  record  by  inserting  the 
tertificate  of  the  judge  who  tried  the  cause,  allowing  the 
plaintiff  treble  costs,  which  had  been  omitted  by  the  clerk 
in  entering  judgment  in  the  Common  Pleas,  also  by  in- 
serting the  true  terms  in  which  the  assignment  of  errors 
and  joinder  were  made,  instead  of  an  entry  on  the  judg- 
ment roll  by  the  clerk  of  this  Court,  that  they  were  made 
on  an  impossible  day  in  another  term,  although  both  Aese 
errors  were  assigned  mDam.Proc.y  and  tfaiswas  after  judg- 
ment of  the  Court  below  had  been  affirmed  in  the  King's 
Bench ;  and  in  Meredith  v.  Davies  {b)  the  Court  ex  offi- 
cio awarded  a  certiorari  to  supply  a  defect  in  the  body  of  . 
the  record,  afler  in  nuUo  est  erratum  had  been  pleaded 
in  the  court  of  error.  In  that  case  the  certiorari  was 
granted  after  argument^  and  after  the  Court  had  ex- 
pressed an  opinion  that  the  objection  assigned  as  error 
was  fatal.  So  in  Franklin  v.  Reeves  (c),  in  trespass  for 
taking  dung,  which  was  not  alleged  to  be  dung  of  the 

(a)  3  M. is,  591.         (6)  2 Salk.  270.         (c)  Com.  Ump*  Uardw.  118. 

Vol.  VII.  SH  plamtiff, 
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18S8.       plaintiff,  upon  error  brought,  the  objection  was  held 
^       fatal;  but  Lord  Hardmcke  says,  that  it  was  cured  by  the 

mgainH  recital  in  the  original  writ,  that  the  defendant  might  re- 
move  the  original  by  certiorari,  and  that  the  Court  might 
award  such  a  certiorari,  though  no  diminution  be  alleged, 
ad  inform*  conscien.  cur;  and  the  same  thing  is  laid  down 
in  Bac.  Abr.,  Error^  E.  In  Bees  v.  Mcrgem{a)  the  defend- 
ant in  replevin  made  cognizance  for  rent  in  arrear,  and  the 
jury  found  a  verdict  for  him,  and  damages  to  the  amount 
of  the  rent  claimed  in  his  cognizance,  without  findingeither 
the  amount  of  the  rent  in  arrear,  or  the  value  of  the 
cattle  distrained,  and  judgment  was  entered  for  the 
damages  assessed;  this  Court  (being  the  court  of  error) 
permitted  the  defendant  to  amend  his  judgment,  and  to 
enter  a  judgment  at  common  law  pro  retorno  habendo. 
These  authorities  shew  that  wherever  the  Court  may,  by 
inspecting  the  record,  amend  the  judgment,  they  ought 
to  award  a  certiorari  to  bring  the  judgment  before  them ; 
and  if  so,  the  Court  in  this  case  ought  either  to  award 
a  certiorari,  or  to  inspect  the  record  of  the  Court  of 
Common  Pleas,  and  amend  the  record  here  according 
to  it.  No  instance  can  be  found  where  the  Court,  in 
which  the  action  is  brought,  having  amended :  the  court 
of  error  have  refused  to  amend.  In  Harrison  v. 
Kifig  (i),  no  application  was  made  to  the  Court  in  which 
the  action  was  brought  to  make  the  amendment,  and 
there  had  been  a  lapse  of  eight  years  before  any  appli- 
cation was  made  to  this  Court. 

On  the  23rd  of  February  1827  the  judgment  of  the 
Court  was  delivered  by  Bayley  J. : 

We  have  paid  great  attention  to  this  case,  and  there 
being  a  difference  of  opinion  among  the  Judges,  we 

(a)  3  r.  Jt  M9.  (6)  IB.i^A.  161. 

think 
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think  it  right  to  state  the  facts  upon  the  record,  so  that 
a  court  of  error  may  have  an  opportunity  of  considering, 
whether  the  amendment  which  we  have  required  to  be 
made  ought  to  be  made  or  not.  We  have  drawn  out 
the  entry,  and  will  deliver  it  to  the  clerk  of  the  rules, 
and  he  will  deliver  a  copy  to  each  of  the  parties.  I  for* 
bear  giving  any  opinion  upon  the  case,  thinking  it  better 
that  it  should  go  without  prejudice  to  the  court  of  error, 
where  the  question  may  be  considered,  whether  the 
amendment  was  properly  made  or  not. 

Rule  absolute,  (a) 

(a)  The  following  is  a  copy  of  the  entry  mentioned  by  the  learnod 
Judge. 

After  the  joinder  in  error,  the  record  set  out  various  continuances, 
until  in  fifteen  days  of  St.  Martin  in  Michaelmas  term,  6  G.  4.,  and 
then  proceeded  as  follows :  At  which  day,  before  our  said  lord  the  king 
at  WeUmiiuter,  come  the  parties  aforesaid,  by  their  attomies  aforesaid, 
and  hereupon,  as  well  the  record  and  proceedings  aforesaid,  and  the 
judgment  aforesaid  in  form  aforesaid  given,  as  the  matters  aforesaid  by 
the  said  W.  Meliisk  above  for  error  assigned,  being  seen,  and  by  tha 
Court  o(  our  said  lord  the  king  now  here  fully  understood,  and  mature 
deliberation  being  thereupon  had,  it  appears  to  the  said  Court  of  our  said 
lord  the  king  now  here,  that  in  the  record  and  proceedings  aforesaid,  and 
also  in  giving  the  judgment  aforesaid,  there  is  manifest  error.  There- 
fore, it  is  considered  that  the  judgment  aforesaid,  for  the  errors  aforesaid, 
and  other  errors  in  tlie  record  and  proceedings  aforesaid  be  reversed,  an- 
nulled, and  altogether  held  for  nothing ;  and  that  the  said  IT,  Mellish  be 
restored  to  all  things  which  he  hath  lost  by  reason  of  the  said  judgment, 
&c,  and  that  the  Court  of  our  said  lord  the  king  now  here,  do  award  a 
Tenire  fucias  de  novo,  and  proceed  according  to  law.  Therefore,  the  she- 
riffs are  commanded  that  they  cause  to  come  anew  before  our  said  lord  the 
king  in  eight  days  of  St.  Hilary,  wheresoever  our  said  lord  the  king  shall 
then  be  in  England,  twelve,  &c.,  by  whom,  &c.,  and  who  neither,  &c.,  to 
recognize,  &c.,  because  as  well,  &c.,  the  same  day  is  given  to  the  parties 
aforesaid,  &c.,  before  which,  in  eight  days  of  St.  Hilary ,  that  is  to  say, 
on  Monday  next  after  fifleen  days  of  St.  Martin  in  this  same  Michaelmas 
term,  before  our  said  lord  the  king  at  Weslndnster,  come  as  well  the  said 
G*  Richardson  as  the  said  IT.  MeUi^,  by  their  respeetive  attomies  afore- 
said. And  hereupon  the  said  G.  jUchardson,  on  the  said  Monday  next 
after  fifteen  days  of  St.  Martin  in  this  same  Michadmas  term,  gives  the 
Court  here  to  understand  and  ba  informed,  that  before  tha  giving  of  tba 
said  judgnnit  of  tk»  said  Gmirtof  owrtaidlofA  tkekiiif  Mw  l^n^tlMitit 
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to  My,  on  Thunda^  the  10th  day  of  Nooemher,  in  this  same  term,  the  fol- 
lowing  rule  or  order  was  made  by  the  Court  of  our  lord  the  king  of  the 
bench  at  Westminster^  as  to  the  roll  or  record  of  the  proceedlogs  of  the 
said  cause,  wherein  the  said!  G.  Richardson  was  plaintiff*,  and  the  ssid 
IF.  MelHsh  was  defendant ;  that  is  to  say,  **  Upon  reading  the  record  of 
Kisi  Prius  between  the  said  parties,  and  the  notes  of  the  Right  Honoor- 
able  Robert  Lord  Gifford,  late  Lord  Chief  Justice  of  this  court,  and  the 
affidaTit  of  P.  P.  gent,  it  u  ordered,  that  the  defendant,  upon  notice  of 
this  rule  to  be^giyen  to  him  or  his  attorney,  shall  shew  cause  to  this  Court 
on  Saturday  next  why  the  postea  in  thu  cause  should  not  be  amended  by 
such  notes,  by  entering  the  Terdict  for  the  plaint  on  the  first  count  of 
the  declaration,  and  for  the  defendant  on  the  other  counto  ;**  and  the  said 
G.  Richardson,  on  the  said  Monday  next  after  fifteen  days  of  St»  Martin  in 
this  same  Michaelmas  term,  giveth  the  Court  here  further  to  understacd 
and  be  informed,  that  before  the  giying  of  the  said  judgment  of  the  Court 
of  our  said  lord  the  king  now  here,  that  is  to  say,  on  Thursday  the  S4th 
day  of  November  in  this  same  term,  the  following  rule  or  order  was  made : 
«  Upon  reading  a  rule  made  in  this  csusc  on  Thursday  the  lUih  duay  of 
Kovember  instant,  and  on  hearing  counsel  on  both  sides,  it  is  ordered,  tbat 
the  postea  in  this  cause  be  amended,  by  entering  the  Terdict  for  the  pUinttfl* 
on  the  first  count  of  the  declaration,  and  for  the  defendant  on  the  olher 
counts,  without  the  payment  of  any  costs."  And  the  said  (?.  Richardaant 
on  the  said  Monday  next  after  fifteen  days  of  St^  Martin  in  the  same 
Michaelmas  term,  also  giveth  the  Court  here  further  to  understand  and  be 
informed,  that  after  the  giving  of  the  said  judgment  of  the  said  Court  of  our 
said  lord  the  king  now  here,  that  is  to  say,  on  the  said  Friday  in  fifteen 
days  of  5K.  Martin  in  this  same  term,  the  following  rule  or  order  was 
made,  in  and  by  the  said  Court  of  our  said  lord  the  king  of  the  bendi 
aforesaid,  as  to  the  roll  or  record  of  the  proceedings  of  the  said  cause ;  that 
is  to  say,  "  Upon  reading  a  rule  made  in  this  cause  yesterday,  the  affidsTit 
of  J,  J.,  and  the  paper  writing  thereto  annexed,  it  is  ordered,  that  the  de- 
fendant, upon  notice  of  this  rule  to  be  given  to  him  or  his  attorney,  shall 
shew  cause  to  this  Court  peremptorily  on  the  morrow,  why  the  judgment- 
roll  in  this  cause  should  not  be  amended  and  made  conformable  to  the 
amended  postea,  the  plaintiff  by  his  counsel  hereby  offering  to  allow  to  be 
deducted  the  difference  (if  any),  between  the  costs  which  have  been  taied 
and  allowed  in  this  cause,  and  the  costs  upon  the  postea,  as  amended,  or  to 
pay  the  said  difference  forthwith  Co  the  defendant  or  his  attorney ;  **  and 
the  said  G.  RlcJuirdsont  on  the  said  Monday  next  after  fifteen  days  of 
St,  Martin  in  this  same  Michaelmas  term,  also  giveth  the  Court  here  to 
understand  and  be  informed,  that  after  the  giving  of  the  said  judgment  of 
the  said  Court  of  our  said  lord  the  king  now  here,  that  is  to  say,  on  5Sii- 
turday  the  26th  day  of  November  in  this  same  term,  the  following  rule  or 
order  was  made  in  and  by  the  said  Court  of  our  said  lord  the  king  of  the 
bench  aforesaid,  as  to  the  roll  or  record  of  the  proceedings  of  the  said 
cause;  that  is  to  say,  "  Upon  reading  a  rule  made  in  this  cause  yesterday, 
iht  affidavit  of  T,  5.|  gent,  agent  for  the  defbndaht,  the  paper  writing 
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thereto  annexed,  and  on  hearing  counsel  on  both  sides,  it  is  ordered,  that 
the  judgmea^•roIl  in  this  cause  be  amended,  and  made  conformable  to  the 
amended  postea,  the  plaintiff  by  his  counsel  hereby  offering  to  allow  to  be 
deducted  the  difference  (if  any)  between  the  costs  which  haye  been  taxed 
and  allowed  in  this  cause,  and  the  costs  upon  the  postea  as  amended,  or  to 
pay  the  said  difference  forthwith  to  the  defendant  or  his  attorney;  "  and 
hereupon,  on  the  said  Monday  next  after  the  fifteen  days  of  St.  Martin  in 
the  same  Michaelmas  term,  it  is  oertified  to  the  Court  of  our  lord  the  king 
BOW  here,  by  the  Justices  o(  our  said  lord  the  king  of  the  bench  aforesaid, 
that  they  hare  caused  the  said  postea  and  judgment-roll  in  this  cause  to  bo 
respectively  amended  according  to  the  said  rules ;  which  said  amended 
roll,  as  to  the  postea  and  subsequent  proceedings  thereon,  is  as  follows ; 
that  is  to  say,  (the  Common  Pleas  roll  as  amended  was  then  set  out  upon 
the  record,  and  by  that  it  appeared  that  the  jury  found  that  the  defendant 
had  undertaken  and  promised,  as  the  plaintiff  had  in  the  first  count  of  his 
declaration  complained ;  and  as  to  the  other  counts  of  the  declaration, 
that  the  defendant  did  not  undertake  and  promise  in  manner  and  form  as . 
the  plaintiff  had  in  those  counts  complained  against  him  ;)  and  hereupon 
the  said  G»  Bichardson,  on  the  said  Monday  next  after  fifteen  days  o^ 
St.  Martin,  prays  that  the  Court  here  will  cause  the  record  now  here  re- 
maining to  be  amended  in  like  manner,  and  proceed  to  give  judgment 
according  to  the  said  amendments  so  ordered  to  be  made,  and  so  made  by 
the  Court  of  our  lord  the  king  of  the  bench  ;  and  the  said  IK  MeUish 
admits  the  truth  of  the  said  matter  so  suggested  by  the  said  G.  Etchard^ 
son,  but  alleges,  that  at  the  trial  of  the  said  is8u6,  the  verdict  was  pro- 
nounced by  (he  jury,  for  the  said  G.  Richardson  generally,  upon  all 
the  counts  in  the  declaration,  and  not  for  the  said  G.  Richardton  on 
the  said  first  count  of  the  declaration,  and  for  the  said  W.  Meliith 
on  the  other  counts;  which  assertion  of  the  said  W»  MclUsh  the  said 
G.  RicJiardson  does  not  deny,  otherwise  than  that  he  insists  that  the  said 
W.  MeUish  cannot  be  allowed  to  make  such  assertion  against  the  record, 
but  is,  by  the  record,  estopped  from  making  the  same ;  and  the  said  W,  Md" 
Ush  also  alleges  that  tlie  said  Robert  Lord  Gifford  did  not  amend  the  said 
postea,  but  declined  so  to  do,  and  left  the  amendment  thereof  to  the  con- 
sideration of  the  said  Court  of  our  said  lord  the  king  of  the  bench,  and 
that  the  same  Court  made  the  several  rules  for  amending  the  said  postea 
and  judgment-roll  without  the  consent  of  the  said  W,  MeUish,  which  alle- 
gations the  said  G,  Richardson  admits ;  and  the  said  IT.  MeUish  insists, 
that  the  Court  of  our  said  lord  the  king  now  here  ought  not  to  proceed  to 
give  judgment  according  to  the  said  amendment,  especially,  unless  the 
Court  here  examines  into  and  is  furnished  with  the  means  of  examining 
into  the  grounds  and  foundations  of  the  said  amendments ;  but  which  the 
Court  here  cannot  examine  into,  as  it  is  not  furnished  with  such  means, 
nevertheless  on  this  same  Monday  next  after  fifteen  days  of  St.  Martm, 
because  it  appears  to  tiie  Court  here,  that  this  Court  is  bound  by  taw  to 
cause  the  record  now  here  remaining  to  be  amended  according  to  the 
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prayer  of  the  said  (?.  Richardson,  and  ought  to  give  judgment  according  to 
the  said  amendments,  without  examining  into  or  being  fumiabed  with  tfat 
means  of  examining  into  the  grounds  or  foundation  thereof*  and  which  the 
Court  here  cannot  examine  into,  as  it  is  not  furnished  with  such  means : 
therefore,  it  is  ordered  by  tlie  Court  here,  that  the  record  cow  here  remain- 
ing  be  amended  according  to  the  prayer  of  the  said  G,  JUchardson,  and  the 
same  being  so  amended  is  as  follows ;  that  is  to  say  (the  amended  postea 
and  judgment  were  then  set  out) ;  and  h  is  considered  that  tbe  judgment 
aforesaid  of  the  Court  of  our  lord  the  king  of  the  bench,  sccordiog^  to  the 
amendment,  be,  and  the  same  is  hereby  in  all  thhigs  afllrmed!. 


The  Master,  Wardens,  Assistants,  and  Fellow- 
ship of  the  Company  of  Tobacco  Pipe  Makers 
of  the  Cities  of  London  and  Westminster, 
and  Kingdom  of  England  and  Dominion  of 
Wales,  against  Woodroffe. 


rated  the  To- 
bacco Pipe 
Makers  in 
London  and 
fFe^minster, 
England  and 
ffules;  and 


By  charter,  the    T^EBT  by  the  plaintifis  to  recover  from  the  defendant 

king  incorpo-       JL/ 

a  fine  of  6L  ISs.  ^d.y  and  certain  penalties  alleged 
to  have  been  incurred  under  the  bye-laws  of  the  Com- 
pany of  Tobacco  Pipe  Makers.  The  declaration  set 
forth  a  charter  of  Charles  2.  to  the  company,   and  tlie 

after  naming 

the  first  master,'wardens,  and  assistants,  provided  for  the  future  election  of  officers  and  ihe 
transaction  of  other  corporate  business  at  meetings  to  be  hoiden  in  a  hall  in  London,  or 
within  three  miles  thereof,  and  that  the  roaster,  wardens,  and  as&istants  should  there 
yearly  elect  out  of  tlie  assistants  four  to  be  wardens  of  the  society ;  and  it  then  autbcMixed 
the  master,  wardens,  and  assistants  to  make  bye-laws  for  the  goTcrnment  of  the  soci^tr, 
and  erery  member  thereof,  and  ercry  person  using  the  art  or  mystery  of  making  tobacco 
pipes  in  London  and  IfestminUer,  and  any  other  parts  or  places  in  England  or  ifola: 
Held,  that  although  the  charter  might  be  inadequate  to  bind  all  the  tobacco  pipe  makers 
in  the  kingdom,  it  was  competent  to  bind  such  of  them  as  became  members  of  the  corporate 
company.  Secondly,  that  the  charter,  by  fixing  the  place  of  meetings  to  London  or  IVeU' 
minster f  or  within  three  miles  thereof,  sufficiently  established  local  limits  for  the  corporatioos. 
Thirdly,  that  a  bye-law,  which  imposed  a  fine  on  every  master,  warden,  or  assistant  who 
should  not  altend  all  courts  to  t>e  hoiden,  was  a  valid  bye-law.  Fourthly,  that  a  bye-lav, 
"  that  if  any  person  chosen  to  be  warden  should  refuse  to  accept  the  office  of  warden,  be 
•hould  forfeit  to  the  company  61.  \3s.  4d.,**  was  good,  the  words  any  person  applying  to 
persons  eligible  by  the  terms  of  the  charter  to  the  office  of  warden.  Fifthly,  that  a  bye-law, 
that  every  freeman,  using  or  not  using  the  said  art,  mystery,  or  trade,  should  pay  yearly  to 
the  company  8«.,  to  be  paid  quarterly,  and  every  journeymen  of  the  company  4t.  yearly,  to 
be  paid  quarterly,  and  that  every  person  refusing  should  forfeit  twice  Uie  sum,  was  bvl, 
inasmuch  as  it  did  not  appear  that  any  rightful  expenditure  of  the  company  required  such 
a  contributt'oii. 

acceptance 
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acceptance  of  that  charter,  by  which  they  were  em-        1828* 

powered  to  make  bye-laws,  under  which  the  said  fine  and 

penalties  became  due,  as  was  alleged;  and  the  plaintiffs   Tobacco  Pipe 

Makers'  Co« 

claimed  on  the  first  count  2L  165.,  being  twice  the  agamtt 
amount  of  fourteen  quarterly  payments  under  the  fif^ 
teenth  bye-law;  in  the  subsequent  counts,  up  to  the 
twenty-fifth  count  inclusive,  the  sum  of  2s.  in  each  count, 
amounting  in  the  whole  to  2L  8s^  for  non-attendances, 
in  pursuance  of  the  fifth  bye-law,  in  consequence  of  the 
defendant's  refusal  to  accept  the  office  of  warden.  Plea, 
nil  debet.  At  the  trial  before  Lord  Tenterden  C.  J.,  at 
the  London  sittings  after  Hilary  term  1825,  a  verdict 
was  found  for  the  plaintiffs  for  the  f^ne  and  penalties,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case : 

By  charter  of  the  15  Charles  2.  the  king  did,  among 
other  things,  grant  and  declare  that  his  subjects,  the 
tobacco  pipe  makers,  within  his  cities  of  London  and 
Westminsterj  and  his  kingdom  of  England^  and  dominion 
of  fValeSi  and  every  of  their  apprentices  whatsoever, 
when  they  should  have  served  as  apprentices  to  the  said 
art  or  trade  by  the  space  of  seven  years,  and  all  and 
every  other  person  and  persons  who  had  served  as  ap- 
prentices to  the  said  trade,  or  had  used  the  said  trade 
by  the  space  of  seven  years,  and  all  others  which  there- 
after from  time  to  time  should  be  admitted  and  made 
free  of  the  said  society  in  such  manner  as  thereafter  was 
declared  and  specified,  should  be,  from  thenceforth  for 
ever,  one  fellowship  and  body  corporate  and  politic  in 
deed  and  in  name,  by  the  name  of  the  Master,  Wardens, 
Assistants,  and  Fellowship  of  the  Company  of  Tobacco 
Pipe  Makers  in  his  said  cities  of  London  and  Westmifi' 
sterj  and  his  kingdom  of  England^  and  dominion  of 
Wales^  and  that  by  the  same  name  they  should  have 

S  H  4  perpetual 
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18S8.       perpetual  succession.    The  charter  then  stated,  that  the 

king  granted,  among  other  things,  that  from  thenceforth 

TotMceo  Pipe  for  ever  there  should  be  one  master,  four  wardens,  and 

MUba%*  Co. 

fifteen  or  more  assistants  of  the  said  society  to  be  con- 
stituted and  chosen  in  such  manner  and  form  as  there- 
after was  expressed  and  specified.  (Then  followed  the 
appointment  of^  the  first  master  by  name  for  one  year, 
of  the  first  four  wardens  by  name»  also  for  one  year,  and 
of  the  first  fifteen  assistants  by  name,  for  life :}  and,  fur- 
ther, the  king  did  thereby  ordain,  that  from  and  after 
such  time  as  the  said  first  master  should  have  served  in 
the  office  of  master  of  the  said  society  during  the  time 
before  limited,  then  the  wardens  and  assistants  for  the 
time  being,  or  the  greater  part  of  them,  fi[>r  that  intent 
or  purpose  being  assembled  at  or  in  a  meet4iouae  or 
hall,  to  be  by  them  for  their  use  purchased  within  his 
said  city  ofLandony  or  three  miles  of  the  same,  should, 
within  convenient  time,  nominate  and  elect  a  fit  and 
sufficient  person,  who  had  formerly  been  one  of  the 
wardens  of  the  said  society,  to  be  master  of  the  said 
society,  and  so  the  master  for  ever  thereafter  to  be  an- 
nually elected  to  the  office  of  master  upon  the  25th  of 
Marchy  and  so  to  continue  for  one  whole  year  then 
following :  and,  further,  the  king  granted  that  the  said 
master,  warden,  and  assistants,  or  the  greater  part  of 
them,  from  and  afler  the  2Bxh  of  March  1664,  should 
yearly  on  the  25th  of  March  (if  it  were  not  a  Sunday^  or 
if  Sunday f  then  the  next  day  after),  at  the  hall  or  place 
of  meeting  and  assembly,  nominate  and  elect  out  of 
the  said  assistants  four  to  be  wardens  of  the  society, 
which  said  wardens  should  continue  wardens  until  the 
end  of  one  whole  year  then  next  ensuing,  and  from  thence 
until  some  other  meet  persons  should  be  elected  and 

chosen 
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chosen  into  the  said  office  as  wardens  as  aforesaid,  if  the 
said  wardens  should  so  long  live,  or  should  not  be  re- 
moved from  thence  for  some  just  cause  as  aforesaid:  they, 
the  said  master  and  wardens  so  newly  elected,  taking  oath 
before  the  master  and  wardens  then  being  their  last  pre- 
decessors, or  any  two  or  more  of  them,  for  the  due 
execution  of  the  said  several  offices  and  places ;  and  then 
that  every  such  master  and  warden,  masters  and  wardens 
so  from  time  to  time  leaving  and  departing  from  his  and 
their  places  of  masters  and  wardens  respectively,  at  the 
end  of  his  year  should  instantly  become  and  remain 
assistant  and  assistants  of  the  said  society  in  the  room  of 
him  or  them  that  should  be  so  chosen  out  of  the  assist- 
ants to  be  master  and  wardens  of  the  said  society  as 
aforesaid :  and,  further,  the  king  granted  that  if  any  of 
the  said  assistants  of  the  said  art  or  mystery  should  die, 
or  be  removed  from  his  or  their  office  or  place  of  assist- 
ants for  some  reasonable  cause,  that  then  and  so  often  it 
should  be  lawful  for  the  said  master,  wardens,  and  assist- 
ants, or  the  greater  number  of  them,  to  choose  and  make 
one  or  more  other  meet  person  or  persons  of  the  said 
society  to  be  assistant  or  assistants  of  the  same  society, 
to  continue  in  the  said  office  or  offices  during  his  or 
their  lives,  except  they,  or  any  of  them,  for  any  reason- 
ble  cause,  should  happen  to  be  removed  out  of  the  said 
office  or  offices :  and  further,  that  it  should  be  lawful 
for  the  master,  wardens,  and  assistants  for  the  time 
being,  or  the  greater  part  of  them,  from  time  to  time,  to 
set  or  impose  a  reasonable  fine  and  sum  of  money,  not 
exceeding  10/.,  upon  all  and  every  such  person  and 
persons  as  should  be  at  any  time  thereafter  elected  to 
the  said  several  offices  of  master,  warden,  and  assistants, 
or  any  of  them  as  aforesaid,  and  should  refuse  to  un- 
dergo 
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1828*       dergo  and  accent  the  same;  and  the  same  to  lefyby 
— """^       distress  of  the  goods  and  chattels  of  the  person  and  per- 

Tb€  LOWDOK  ^  . ,  *  .         »  1 

ToImcco  Pipe   SODS  SO  refusing  as  aforesaid,  or  otherwise  by  any  other 
ogaknu       lawful  ways.     The  charter  then  empowered  the  master, 
wardens,  and  assistants^  and  their  successors^  to  assemble 
in  then:  hall  or  place  before  mentioned,  and  there  to 
make  constitutions,  laws,  &c.  for  the  rule  and  goTcm- 
ment  of  the  master*  wardens,  assistants,  and  society, 
and  every  member  thereof,  and  in  what  order  or  man- 
ner the  said  master,  wardens,  assistants,  and  society, 
and  all  and  every  other  person  or  persons  using  the  art 
or  mystery  of  making  tobacco  pipes  within  the  aities  of 
London  and  Westminster^  and  any  other  parts  or  places 
within  Efigland  or  WaleSf  should  demean  and  behave 
themselves,  as  well  in  all  matters  touching  the  said  art 
or  mystery,  as  also  in  their  several  offices,  fimctioDs, 
mysteries,   and  businesses  touching  the  said  society  as 
aforesaid^  and  all  and  singular  such  pains,  penalties,  &c 
by  fines  against  any  offender  who  should  transgress  the 
said  constitutions,  laws,  &c.  to  be  made,  to  provide, 
impose,  and  limit,  as  to  the  master,  wardens,  and  assist- 
ants of  the  said  society,  or  the  greater  part  of  them,  for 
the  time  being  should  seem  expedient ;  all  which  laws, 
&c.  the  king  granted  and  commanded  to  be  obeyed  and 
performed  in  all  things,  as  the  same  ought  to  be,  under 
the  reasonable  penalties,  forfeitures,  &c«  in  the  same  to 
be  imposed,  provided,  &c.,  so  as  the  same  laws,  statutes, 
&c.,  penalties,  forfeitures,  fines,  &a,   or  any  of  thera, 
should  not  be  repugnant  or  contrary  to  the  laws  and 
statutes  of  England^  or  prejudicial  to  the  customs  of  tbe 
city  of  London. 

At  the  trial  it  was  objected  for  the  defendant,  that  evi- 
dence ought  to   be  given  that  the  charter  had  been 
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accepted  by  a  majority  of  those  whom  it  intended  to 
incorporate,  whereupon  it  having  been  proved  that  the 
defendant  had  been  admitted  a  member  of  the  company, 
and  had  acted  as  such,  and  that  quarterage  and  other 
dues  had  been  received  from  tobacco  pipe  makers  in 
different  parts  of  England  ever  since  the  granting  of  the 
charter,  the  Lord  Chief  Justice  stated  that  it  was  not  for 
the  defendant  to  dispute  the  acceptance  of  the  charter, 
and  his  Lordship  left  it  to  the  jury  upon  this  evidence 
alone  as  to  the  point  of  acceptance,  that  it  was  complete 
and  conclusive  evidence  against  the  defendant  that  the 
charter  had  been  accepted,  and  the  jury  found  the  fact 
to  be  so.  And  it  is  for  this  reason  alone  stated  as  a 
&ct  in  the  case  as  against  the  defendant,  that  the 
tobacco  pipe  makers  of  Lotidon  and  Westminster^  and 
kingdom  of  England  and  dominion  of  fValeSj  accepted 
the  charter,  and  have  ever  since  acted  under  it« 

On  the  SOth  of  August  1820,  at  a  meeting  of  the  master, 
wardens,  and  assistants  of  the  company  duly  assembled  for 
that  purpose  at  the  Guildhall  of  the  city  ofLondony  forty- 
five  bye-laws  were  duly  ordained,  established,  and  de- 
clared, which  the  defendant  took  an  active  part  with  the 
committee  of  the  company  in  forming  and  passing,  and 
signed  the  same  as  one  of  the  assistants  of  the  company, 
together  with  a  petition  to  the  Lord  Chancellor,  the 
Lord  Chfef  Justice  of  the  Court  of  King's  Bench,  and 
the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 
to  examine,  approve,  and  sign  the  same.  The  bye- 
laws  and  the  petition  were  signed  and  approved  pursuant 
to  Stat.  19  Hen.  ?•  by  the  Lord  Chancellor  and  the  two 
Chief  Justices.  (As  the  decision  of  the  Court  applies 
only  to  the  bye-laws  stated  in  the  declaration,  it  is 
unnecessary  to  set  out  the  others.)     The  fifth  bye-law 

ordered 
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1828.       ordered  that  the  master,  wardws,  and  assistants  of  the 

said  company  should,  upon  notice  to  him  or  them  given, 

TVibMxo  Pipe  or  left  at  his  or  their  usual  place  or  places  of  abode, 
tigamti  appear  at  all  other  courts  to  be  holden  for  the  compaoy 
at  such  place  of  meetbg  to  be  appointed  as  aibresud^ 
unless  hindered  by  sicknessi  or  some  other  reasonable 
cause,  to  be  allowed  by  the  master,  wardens,  &c  for  the 
time  being,  or  the  greater  part  of  them,  upon  pain  of 
forfeiting  for  every  default  the  sum  of  Ss. ;  and  if  he 
should  not  appear  at  the  hour  to  be  appointed  by  the 
master  and  wardens  for  that  purpose,  to  pay  the  sum  of 
6^^.  for  every  default ;  or  if  he  should  leave  the  court 
without  licence  of  the  master,  to  pay  the  sum  dsd,  for 
any  time  he  shall  so  offend :  the  said  several  sums  to  be 
paid  to  the  company  for  the  use  thereof. 

The  tenth  bye-law  ordained,  among  otfier  things,  that 
if  any  p«*son  who  should  be  chosen  to  be  a  warden  of 
the  company  should  refuse  to  accept  the  office  of  war- 
den, or  take  the  oath  appointed  to  be  administered  to  him 
in  that  behalf,  every  person  so  refusing  should  forfeit  to 
the  company,  for  the  use  thereof,  6L  1  Ss.  ^d. 

The  fifteenth  ordained,  that  as  well  every  freeman  and 
brother  of  the  said  company  within  the  cities  of  Lmim 
and  Westminster^  and  any  other  parts  or  places  within 
the  kingdom  of  England  and  dominion  of  Wales  as  limited 
by  the  said  charter,  either  using  or  not  using  the  said 
art,  mystery,  or  trade  of  making  tobacco  pipes,  should 
pay  yearly,  by  the  name  of  quarterage  money,  to  the 
master  and  wardens  of  the  company  for  the  time  being, 
to  the  use  of  the  said  corporation,  the  sum  of  85.  yearly, 
which  should  be  paid  quarterly  by  equal  portions ;  and 
every  journeyman  or  joumeywoman  of  the  said  com- 
pany who  should  be  kept  or  set  on  work  by  or  with  aoy 

member 
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member  or  members  thereof^  should  pay  4«.  yearly  at  the       IS28. 
four  quarterly  days  aforesaid^  by  equal  portions,  to  the       

^  The  LoMnow 

said  company  for  the  use  thereof;  and  the  same  quarter-  ToUcco  Pipe 
ages  should  be  paid  at  the  said  quarterly  assemblies  in  agniw* 
the  place  of  meeting  aforesaid;  upon  condition  that, 
every  person  refusing  or  neglecting  to  pay  his  or  her 
quarterage  at  the  said  quarterly  courts,  or  to  the  renter- 
warden,  within  the  space  of  ten  days  after  any  of  the  said 
quarterly  meetings,  according  to  the  rates  aforesaid, 
should  forfeit  and  pay  twice  as  mudi  as  should  be  at 
any  time  in  arrear  and  not  paid  to  the  master  and  war- 
dens for  the  time  being,  or  some  of  them. 

The  defendant  was  a  tobacco  pipe  maker  carrying  on 
business  in  OldStreet^  and  at  Vinegar  Yard,  Belton  Street^ 
Bloomslmrj/,  both  in  the  county  of  Middlesex.  On  the  7th 
January  1812,  at  a  court  of  the  company  duly  holden,  he 
was  admitted  and  sworn  into  the  freedom  of  the  company; 
since  which  he  had  frequently  attended  the  meetings  of  the 
company  held  under  the  charter  and  bye-law6.  At  a  court 
duly  holden  on  the  25th  March  1813,  the  defendant  was 
chosen  steward  of  the  company,  and  served  that  office ; 
and  at  another  court  holden  in  1814,  he  was  chosen  one 
of  the  assistants,  took  the  oath  required,  and  paid  the 
freeman's  quarterly  money  then  due  from  him.  On  the 
10th  January  1815,  and  at  many  subsequent  courts  from 
that  time  i\ll  March  1823,  he  sat  and  acted  as  an  as«' 
sistant,  and  during  those  periods  took  a  great  interest 
in  the  aifaiis  of  the  company.  At  a  general  court  duly 
holden  on  the  25th  March  1823,  at  which  the  defendant 
was  present,  he  was  duly  chosen  warden  of  the  company,  of 
which  he  had  notice,  but  refused  to  take  upon  himself 
that  office.     Prior  to  1820  he  had  frequently  paid  the 

quarterage 
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1828.       quarterage  money  mentioned  in  the  fifteenth  b7e4aw; 
_    ,  but  from  Midsummer  1820  to  Christmas  1823,  he  beixtf 
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Tobicoo  Pipe  all  that  time  a  freeman  and  one  of  the  assistants  of 
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ugamMi  the  company,  neglected  to  pay  the  quarterage,  the  same 
having  been  duly  demanded  of  him.  The  se?enl 
courts,  stated  in  the  second  and  subsequent  counts  of 
the  declaration,  were  duly  holden,  at  which  the  defend- 
ant was  summoned  to  attend,  but  neglected  so  to  da 

F*  Pollock  for  the  plaintifis.  The  charter  is  valid. 
The  circumstanpe  of  the  company  having  power  to 
make  regulations  for  the  trade  throughout  England  and 
Walesy  might  have  furnished  an  argument  against  iti 
validity  if  it  had  given  exclusive  privilq^  tendiog  to 
narrow  or  restrain  the  exercise  of  the  trade.  But  its 
tendency  is  otherwise,  for  it  includes  all  persons  exer- 
cising the  trade.  The  Butchers^  Company  v.  Jlforfy(a) 
affords  an  instance  of  a  charter  giving  a  company  powen 
more  extensive.  There,  the  power  was  given  to  the 
Butchers'  Company  to  make  bye-laws  for  the  govemment 
cS  all  persons  exercising  the  trade  of  a  butcher  in  LondaHy 
whether  they  were  members  of  the  company  or  not  It 
must  be  taken  as  against  the  defendant,  after  the  fiading 
of  the  jury,  that  the  charter  was  accepted.  Secondly,  the 
hye-laws,  as  a  whole,  are  valid.  The  company  had  autho- 
rity to  make  them,  and  their  object  is  beneficial  to  the 
public,  and  not  in  contravention  of  the  common  or 
statute  law.  And  assuming  that  some  of  them  are  void, 
that  will  not  render  the  others  void.  The  fifth  bye-law 
is  clearly  good.    The  company  had  authority  to  make 

(a)  1  H.  SI.  570. 

it. 
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it.  It  contains  a  regulation  legal  in  itself,  and  binding 
on  all  the  members.  The  tenth,  which  imposes  a  fine  on 
every  person  refusing  ofiice,  is  a  regulation  of  the  same 
nature.  Giving  a  reasonable  construction  to  the  words 
there  used,  the  word  person  must  apply  to  the  persons 
liable  to  serve  the  offices.  It  appears  by  the  charter  that 
the  officers  must  be  chosen  out  of  the  members,  and  the 
bye-law  must  be  construed  with  reference  to  that  pro- 
vision in  the  charter.  The  fifteenth  bye-law  is  good 
as  against  the  members  of  the  company:  perhaps  it  may 
not  be  good  as  against  journeymen,  though  it  relates 
to  journeymen  of  the  company.  But  that  part  of  the 
bye-law  on  which  the  action  is  brought  applies  to  mem- 
bers of  the  company,  and  that  is  good.  The  defendant, 
being  a  membek*,  is  bound  by  it 

George  contr^.  The  charter  is  void.  Secondly,  the 
whole  body  of  the  bye-laws  is  void.  ITiirdly,  two  of 
diose  bye-laws  on  which  the  action  is  founded  are  bad. 
The  efiect  of  the  charter  is  to  subject  to  bye-laws,  and 
expose  to  fines,  all  persons  who  shall  carry  on  the  trade 
or  handicraft  of  a  tobacco  pipe  maker,  not  in  any  par- 
ticular place,  but  in  the  cities  of  London  and  West" 
minster^  or  in  the  kingdom  of  England  and  dominion  of 
Wales.  First,  the  acceptance  of  such  a  charter  would 
be  impracticable;  for  how  could  all  the  tobacco  pipe 
makers  in  the  kingdom  be  assembled  for  that  purpose  ? 
But  the  crown  cannot  by  its  prerogative  grant  such  a 
power  to  a  corporation ;  it  can  only  be  granted  by  act 
of  parliament ;  and  a  charter  which  professes  to  give  to 
a  particular  company  a  power  to  regulate  by  bye-laws 
the  trade  of  the  whole  kingdom,  is  void,  because  it  is  in 
restraint  of  the  common  law  right  which  every  subject 

hat 
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The  LoNoow 
Tobacco  Ffp« 
Makere'  Co. 
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1828.        has  to  exercise  every  lawful  trade,  Com.  Dig*  tit.  TVade^ 
■       (A  6.)     In  the  same  work.  tit.  Prerogaiivef  CD  38.)  it  is 

The  Lowooir      ^  ^  . 

Tobmcco  Pipe    laid  down,  that  the  king,  for  the  public  good,  maj 

Makers*  Co* 

agabui        grant  an  embargo  upon  a  merchant  ship ; '  but  that  an 
embargo  shall  not  be  allowed  if  done  for  the  benefit  of 
a  private  trader  or  company,  and  Child  ▼.  Sands  {a)  k 
cited.    Upon  the  same  principle,  it  would  seem  that  the 
king  cannot  by  charter  grant  a  monopoly  for  the  benefit 
of  a  particular  company.     In  tit.  Prerogative^  (D  58.)  it 
is  said  that  the  king  may  erect  societies  for  the  ma- 
nagement of  trade,  and  there  is  a  reference  to  titk 
Trade  {^.)  I  and  there  the  case  of  The  City  (f  Loih 
don  (&)  is  cited  to  shew  that  the  king  may  erect  an  in- 
corporation of  merchants  for  the  advancemenf^  of  trade. 
In  that  case  it  was  resolved,  that  the  custom  of  London 
*^  that  no  person  whatever,  not  being  free  of  the  city  of 
London^  shall  ke^p  any  shop  for  putting  to  sale  of  any 
wares  by  way  of  retail,  or  use  any  trade,  occupation, 
mystery,  or  handicraft  for  hire,  gain,  or  sale  within  the 
city  of  London^  was  a  good  custom ;  and  that  a  con- 
stitution made  according  to  the  custom,  upon  pain  of 
forfeiture  of  5/.,  was  also  good.     And  as  to  that,  first,  it 
was  resolved,  that  there  was  a  difference  between  such 
a  custom,  within  a  city,  &c. ;  and  a  charter  granted  to 
such  a  city  J  Sfc.  to  such  effect ;  for  it  is  good  by  way  of 
custom,  but  not  by  grant;  and,  therefore,  no  corporation 
made  within  time  of  memory  can  have  such  privilege^ 
unless  it  be  by  act  of  parliament.''     Now  the  Tobacco 
Pipe  Makers'  Company  cannot  be  a  corporation  by 
prescription;    for    tobacco    was    introduced    into  this 
country  in   158S,   within  the  time  of  l^al   memory. 

(a)   I  Salk.  3U    5  JLetdnx,  553.  {b)  S  Co.  125  a. 

That 
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That  case,  therefore,  is  an  authority  to  shew  that  a       1828. 

charter  givini?  an  exclusive  right  to  a  particular  com-  ^  , 

pany  to  carry  on  trade  within  a  city,  is  void,-  A  for-  Tobacco  Pip* 
tiori,  a  charter  giving  a  power  to  acompany  to  make  bye-       against  ^ 

...  WoooRomL* 

laws,  binding  all  persons  who  exercise  a  trade  through- 
out the  kingdom,  must  be  void.  The  very  term  bye- 
law  implies  a  law  limited  to  a  particular  district ;  Jacobus 
Law  ZHdwnary^  tiu  Bye^Law.  The  only  instance  of  a 
corporation  like  this  which  is  to  be  found,  is  the  case  of 
the  Soap  Makers'  Company,  Hayes  v.  Harding  («}.  It 
appears  by  that  case,  that  King  Charles  the  First  by 
garter  ordained  that  there  should  be  in  England  and 
^Vales  one  society  or  body  corporate  of  soap  makers, 
and  that  none,  not  free  of  that  society,  should  use  that 
trade  without  admittance  into  the  society,  upon  pain  to 
forfeit  all  the  soap  they  should  make.  It  does  not  ap- 
pear, however,  that  any  judgment  was  given  in  that  case. 
But,  secondly,  this  charter  is  void,  because  the  corpo- 
ration is  not  constituted  of  any  particular  place,  and 
that  is  essential  to  every  corporation.  The  case  of  Su^- 
ion*s  Hospital  {b\  RoU^s  Abr.  tit.  Corporation^  (IX) 

Then,  as  to  the  bye-laws,  it  is  not  contended  that  all 
the  bye-laws  are  bad  because  one  is  bad ;  but  it  is  fair  to 
look  to  the  object  for  which  the  bye-laws  were  made,  and 
if  it  appears  that  the  general  object  of  most  of  the  bye- 
laws  was  to  extract  money  from  all  persons,  whether  they 
be  members  of  the  corporation  or  not,  who  exercise  the 
trade,  they  were  illegal,  and  if  the  major  part  be  void  on 
that  ground,  the  whole  must  be  taken  to  be  void.  .  (He 
then  proceeded  to  shew  that  the  object  of  many  of  the  bye- 
laws  not  set  out  in  the  report  was  as  above  stated ;  but 

(a)  Hardr,  55.  (6)  10  Co.  52  b. 

Vol.  VII.  8  1  •  as 
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18S8.       as  the  Court,  in  their  jodgmentf  tock  no  notioe  <tf  these 
.^  bye-Iawflf»  it  has  been  deemed  nnneoetyery  to  state  the 

Tobsoco  Pipe  argumeixt  further  vpoa  thai  poioU)    It  may  be  con* 

SCakcn'  Co. 

€§amtt  ceded,  that  there  is  no  olgectioii  to  the  fifth  bye^law  per 
se.  The  tenth  liye-lay  is  vend :  TheMi^for  cfO^ffitrdY. 
WiUlgoo$e{a)  is  in  poinL  There  the  bye-law  was,  ^  that 
if  amf  person  should  be  duly  dected  chamberlain  and 
refuse^  he  should  forfeit  a  eertain  aun^  to  the  mayor, 
&C  And  a  bye-law  to  dect  aliqpam  personam  was 
held  to  be  void,  because  thereby  they  might  elect  any 
stranger  to  be  their  chamberlain,*'  That  case  shews 
that  the  tenth  bye-law  is  bad,  and  if  it  be  bad  because 
it  extends  to  all  persons,  it  will  not  be  good  as  to  those 
to  whom  it  is  applicable;  because  a  byeJaw  being  en- 
tire,  if  it  be  unreasonable  in  any  particular,  shall  be  ?oid 
for  the  whole,  Com.  Dig.  tit.  Bjfe-Lmh  (C  7.)  The  fif- 
teenth bye-law  imposes  a  pajrment  on  members  of  the 
corporation,  whether  they  use  the  trade  or  aot*  ll  does 
not  state  for  what  purpose  the  money  is  to  be  nosed,  or 
that  it  is  necessary  for  any  purpose  for  which  the  com- 
pany might  by  law  raise  money.  That  being  so^  this 
bye-law  is  at  all  events  void. 

Cur.  adfk  vylt. 

Lord  TfiNTERDEN  C.  J.  in  Trinity  term  1S36»  de- 
livered the  judgment  of  the  Court 

This  was  an  action  upon  three  bye*lawis  the  fiftb, 
tenth,  and  fifteenth,  made  by  the  Tobacco  Pipe  Makers' 
Company,  in  Augmt  1820.  The  company  was  incor- 
porated by  charter  of  the  15  Car.  2.,  and  baa  a  master 
and  four  wardens,  who  are  chosen  annually}  and  fifteen 

(a)  3  Lemnx,  S93. 

assistants. 
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assistants.    The  fifth  bye-law  imposes  a  penalty  of  2s,       1828* 
upon  the  mastery  or  any  waidea  or  assistant  who  does 
not  personally  appear  at  eaok  court   The  tenth  bye*law  Tobtcoo  Pfpf- 
imposes  a  fine  of  6<*  18s.  4d  npon-  any  person  chosen       t^flhut 
wardcmi  wlio  does  not  accept  the  office  and  take  the 
oath ;  ^and  the  15th  bye^^w  requires  every  fireeman  and 
brodier  of  the  company,  whether  he  used  the  trade  or 
not,  to  pay  2jw  per  qaarter  for  the  use  of  the  company. 
The  aetioD  was  brought  for  2L  Ss.  under  the  fifth  bye- 
lawy^e^  ISss  4€L  under  the  tenth,  and  21. 16^.  under  the 
fifteenth ;  and  the  questions  were,  Whether  the  charter 
was  valid,  and  the  bye-laws,  or  any  of  them,  good  ? 

The  charter  professed  to  incorporate  ttie  tobacco 
pipe  makers  io  ZoimIm  and  Wesimimlerf  England  and 
JValeSf  and  tiieir  apprentices,  when  they  ^oukl  have 
served  seven  years;   and  every  person  who  had  for 
seven  years  either  served  as  apprentice  to  the  trade,  or 
used  th^' trade,  and  all  others  which  thereafter  should 
be  admitted  and  made  free  of  the  company ;  and,  aftar 
naming  the  first  master,  wardens,  and  assistants,  pro* 
vided  for  the  dection  of  future  masters,  wardens,  and 
assistants,  in  a  meet-house  or  hall  to  be  by  them  for 
their  use  purchased  or  provided  in  Londonj  or  within 
three  miles  thereof.     The  charter  also  gave  the  master, 
wardena,  and  assistants  power  to  assemble  in  snch  hall 
or  place,  and  make  bye-laws,  for  the  rule  and  govern- 
ment ^f  die  master,  wardens,  and  assistants,  and  society, 
and  every  member  thereof,  and  every  person  usmg  the 
art  OT' mysleniy  of  making  tobacco  pipes  in  Lokion  or 
JVesiminMrj^^  any  other  parts  of  BngUtnd  a^'Wdes. 
Two  objecetions  were  made  to  this  chartier ;  6ne,  that  it 
was  to  bind  all  the  tobacco  pipe  makers  in  the  kingdom, 
which  nothing  short  of  an  act  of  parliament  could  do ; 

S  I  2  and 
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1828.       and  the  other,  that  it  was  coDfined  to  no  part  in  par- 

ticular  of  the  kingdom,  and  tba(  €¥ery  corporation  ought 

XoImcoo  Pip«   to  be  of  some  place.     But  we  think  it  an  answer  to  the 

JIfakfn'  Co. 

^gii&itf  first  of  these  otgections^  that  thou^  the  charter  be  in- 
''  adiequate  to  bind  all  the  tobacco  pipe  makers  m  the 
kingdom,  it  may  be  an4  is  competent  to  bind  sach  of 
them  as  think  fit  to  become  members  of  the  company ; 
and  we  think  it  an  answer  to  the  second  objection,  that  this 
charter,  by  fixing  the  place  of  meeting  for  the  company 
to  London  or  WeUminstery  or  within  three  miles  therec^ 
establishes  such  local  limits  as  are  requisite  upon  such  a 
charter. 

The  next  question  then  is,  wpaa  the  validity  of  the 
bye-laws.  The  fifth,  is  to  compel  an  attendance  at 
corporate  meetings  (a):  the  tenth)  to  compel  an  ac- 
ceptance of  a  corporate  office  (6);  and  to  ^e  subject 
matter  of  these  bye-laws  no  legal  exception  can  be 
made.  Attendance  at  corporate  assembliesy  and  acoq>t- 
ance  of  a  corporate  office,  is  a  duty  each*  member  owes 
to  the  corporation  to  which  he  belongs*  Is  there  any 
objection,  then,  to  the  manner  in  which  these  bye-laws 
are  worded  ?  The  fifth  is  so  framed  as  to  be  firee  firom 
exception;  it  requires  the  attendance  of  master,  wardens, 
and  assistants,  by  those  specific  names*  The  tenth  is 
more  generally  worded.  <*  If  any  persout  who  shall 
be  chosen  a  warden,  shall  refuse  to  accept  the  office 
and  take  the  oath,  he  shall  forfeit  6/.  IS;.  AdJ*  And  it 
may  be  said,  that  the  word  person  is  indefinite,  and 
would  include  persons  not  properly  eligible  to  the  office. 
And  this  very  objection  was  certainly  allowed  in  The 


(a)  See  Xu/v.  1320.     Ld,  Baym.  115. 

(6)  See  Lutw.  402.     Ld.  Baym.  496,     2  Lev,  252, 
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Mayor  of  Oxford  v.  Wildgoose  {a).  That  case,  h<Jwever, 
is  not  to  be  found  in  any  contemporaneous  reporter ;  it 
does  not  appear  to  have  been  much  discussed  or  con- 
sidered ;  and  we  think  it  cannot  be  Supported.  In  that 
case,  as  wdl  as  thi^i  we  think  the  condition  of  digibility 
is  from  the  subject  matter  necessarily  implied,  and  that  the 
word  person  must  ht  considered  as  confined  to  eligible 
persons.  The  only  remaining  question  is,  as  to  the  quar- 
terages ;  and  it  seems  to  us,  that  as  the  amount  of  these 
contributions  is  not  confined  to  iHiat  the  proper'  de- 
mands of  the  company  may  require^  but  is  uniformly  the 
same,  let  the  company's  expenditure  be  little  or  great, 
and  as  there  is  no  statement  from  which  we  can  collect 
that  the  rightful  expenditure  of  the  company  requires 
any  such  contribution,  this,  which  is  in  the  nature  of  a 
tax  upon  the  company,  cannot  be  supported.  We  are 
aware  of  the  Irmholderf  case  (6),  which  is  reported  in 
Mr.  Potd^s  MSS.  vol.  v.,  by  the  name  of  The  Inhhoider^ 
Company  v.  Harrison^  where  a  bye-law  that  every  inn- 
holder,  being  ar  brother  of  the  company,  should  pay  2i. 
per  quarter,  to  be  applied  to  particular  purposes  for  the 
benefit  of  the  company^  was  hdd  good ;  but  the  purposes 
to  which  those  payments  were  to  be  applied  might  be 
commensnrate  with  those  payments,  and  mighty  on  that 
account,  remove  all  objection  to  the  amount  of  those 
payments ;  whereas  here,  there  is  nothing  to  shew  that 
a  quarterage  to  such  an  extent,  or  to  any  extent,  is 
necessary  for  the  company ;  and,  for  any  thing  which 
appears  to  the  contrary,  the  company  may  have  suf- 
ficient funds  of  its  own  from  other  sources,  for  all  the 
purposes  of  the  company.  We  are,  therefore,  of  opinion, 


18S8. 

The  LovBOir 
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Maken'Oa. 

WooMona. 


(a)  3l>t;.  995. 


(6)   1  Ifilt.  281 


Sis 


that 
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18S8.       that  the  verdict  should  stand  for  the  SL  85.  and  the 
--    -  6L  ISs.  4fd.f  and  should  be  annulled  as  to  the  2Ll6s. 

tVJfciM?co  Pipe  Judgment  for  the  plaintiff,  (a) 

If  ftken'  Co* 

-WaoDiorrs.  (a)  This  case  wie  wgiMdat  llie  rfukigi in  bene  after  Mkkadmni  tenn, 
1825,  and  judgment  was  delifered  in  Trinity  term,  1826,  but  the  papen 
haring  been  mishdd^  the  editors  were  unable  to  pubtiah  It  at  ao  earlier 
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ACT  OF  PARLIAMENT. 

See  Corporation,  1.    Landlord 
AND  Tenant,  2. 6.  Poor  Rate,  5. 

ACTION. 

See  Award.       Corporation,   1. 
Treasurer.    Feme  Covert. 

ACTION  FOR  MESNE 
PROFITS. 

See  Costs,  3. 

ADMINISTRATOR. 
See  Executor,  2.    Trover,  4. 

ADMISSION. 
See  Bankrupt,  6. 

ADVOWSON. 

Where  a  prebendary  having  the 
advowsoQ  of  a  rectory  in  right 
of  his  prebend,  dies  whilst  the 
church  is  vacant,  his  personal 
representative  has  the  right  of 
presentation  for  that  turn.  Per 
^BayleUf  Holroydf  and  LiuU' 
daky  Js.    Lord   Tenterden  C.J. 


diss.  Rennellf  Adminitirairix  of 
T.  RenneU,  Clerk,  v.  The  Bishop 
of  Lincoln  and  Others,  7.  8  G.  4. 

Page  lis 

AFFIDAVIT  OF  DEBT. 
See  Arrest,  1. 

AGREEMENT. 
See  Stamp. 

AMENDMENT. 
See  Practice,  18. 

ANNUITY. 

1.  The  agent  for  the  grantee  of 
several  annuities  delivered  him 
four  accounts  in  the  course  of 
eighteen  months,  and  gave  him 
credit  for  all  the  half'>yearly  in- 
stalments  of  the  several  annuitiet 
then  due,  but  stated  that  some 
of  them  had  not  been  received. 
He  charged  commission  on  all 
the  instalments,  and  paid  the 
balance  of  the  accounts  as  if 
they  had  been  received,  and  in 
the  later  accounts  never  brought 
forward  those  sums,  nor  intimated 
that  he  expected  them  to  be  re- 
314  paids 
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APPEAL. 


ARBITREMENT. 


paid :  Held,  upon  a  bill  of  ex- 
ceptionsy  that  upon  this  evidence 
the  jury  were  properly  told  by 
the  judge  that  they  might  lAfer 
an  agreement  whereby  the  agent 
made  himself  personally  responsi- 
ble for  the  payment  of  those  an- 
nuity-instalments^  in  default  of 
payment  by  the  grantors.  Shaxo 
and  Others f  Assignees  (^  Htmard 
and  GibbSf  v.  Woodcock,  T>  8  G.  4. 

Page7S 
8.  Where  a  party  who  by  writing 
obligatory  (without  any  pen^ 
sum)  had  bound  himself  to  pay 
to  A,  B,  an  annuity  of  20/.  a  year 
for  her  life,  devised  his  estates 
to  trustees  upon  certain  trusts, 
until  his  son  should  attain  the 
age  of  twenty-one  years  :  Held, 
-  that  the  estate  of  the  trustees 
ceased  upon  ^e  death  of  the 
«on  under  the  age  of  twenty-one, 
all  the  purposes  of  the  trust  being 
then  at  an  end;  and  that  the 
trustees  were  only  liable  to  pay 
to  A*  B.  such  arrears  of  the  an- 
nuity as  became  due  before  the 
son's  death.  Movant  v.  Gougk 
and  Another,  T.  8  G.  4.  206 

APPEAL. 
See  County  Rate.    Highway,  6. 

!•  Where  a  county  rate  was  made 
under  a  local  act,  54  G.3.  c.  103., 
giving  a  certain  right  of  appeal : 
.  i  Held,  that,  nevertheless,  a  party 
aggrieved  had  the  larger  right 
of  appeal  given  by  the  55  G.  3. 
c,5l*sA^,,  which  applies  to  all 
acts  relating  to  county  rates 
theretofore  passed,  whether  local 
or  general.  The  King  v.  The 
Justices  of  Buckinghamshire,  T. 
8  G.  4.  3 

2.  By  a  local  act  certain  trustees  of 
roads  were  authorized  to  make  an 
order  for  stopping  up  part  of  cer- 
tain old  highways,  and  a  right  of 


appeal  was  given  to  any  person 
or  persons  who  might  be  ag- 
grieved by  the  making  of  any 
such  order  ;.Held»  that  m  a  notice 
of  appeal  against  ao  order  of 
trustees  for  stoppipg  up  a  high- 
^Pfp  i^  ^^  necessary  to  state 
that  the  party  intending  to  appeal 
was  aggrieved  by  the  order,  ihe 
King  v.  the  JuUices  of  the  West 
Bi£ng  of, Yorkshire.  H.^&9G.^ 

Page  678 

3.  A  notice  ojTitppqal  against  over- 
set's i^:qauQt^,  .niqcelj  stating 
that  the  party  intended  to  try 
his  appeal  agaipst  th^  accounts 
on  the  grounds  and  for  the 
reasons  Siereinafleur  fet  forth, 
and  then  specifyii^  the  items 
against  which  n^  iuteoded  to 
appeal,  and  the  ohjec^oa  which 
he  mtended  to  make  to  each  item, 
was  held  to  ^e  su^cieott  a|tl»ugh 
it  was  not  stated  th^t  tbe  party 
intending  to  appeal,  was  a  rated 
inhabitant  of  tl^a  pariah^  or  a 
party  aggrieved,  the  Kfng  v. 
The  Jtirtic^  of  Somersetshire^  H. 
8&9&.4.  681n.(a). 

4.  Where  an  appeal  against  an 
order  of  removal  was  dismissed 
on  the  ground  that  the  appellant 
had  not  given  the  notice  required 
by  the  rules  of  the  justices,  this 
Court,  thinking  it  reasonable  that 
the  appeal  should  be  heard, 
granted  a  mandamus  to  the  jus- 
tices to  enter  continuances  and 
hear  the  appeal.  The  King  v. 
The  Justices  of  Lancashire,  H. 
8  &  9  G.  4.  691 


ARBITREMENT. 

See  Award.  .  Bankrupt,  1 . 

1.  A  verdict  having  been  found  for 
the  defendant,  and  a  rule  for  a 
new  trial  obtained,  the  cause  was 
referred  to  a  barrister,  and  the 
costs  of  the  cause  were  to  be  in 

his 
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his  discretion.  He  found  that 
the  plaintiffs  were  entitled  to 
recover^  and  ordered  the  defend- 
ants to  pay  the  costs  of  the 
cause:  Held,  that  the  plaintiffs 
were  not  entitled  to  the  costs  of 
the  first  trial.  Rigiy  and  OiherSf 
Assignees,  t.  Okeu  and  Others^ 
T.SG.^.  Pa^57 

Q.  Where  an  award  directed  that 

•  one  of  the  tvtb  parties  to  the 
submission  should  pay  the  ex- 

.  penses  of  die  reference,  and  that 
the  other  should  repay  th^m  on  de- 
mand ;  and  the  former  having  paid 
them,  made  an  affidavit  of  debt 
against  the  other  party,  alleging 
such  payment,  but  not  stating 
any  demand  of  repayment:  Held, 
that  this  was  not  sufficient.  Driver 
V.  Hood,  M.  8  G.  4'.  494 

S.  Where  a  cause  and  all  matters 
in  diHtsrence  were  referred  at 
Nisi  Prhis  to  an  arbitrator,  and 
he  found  that  a  sum  of  money 
was  due  firom  the  plaintiff  to  the 
defendant,  and  ordered  that  sum 
to  be  paid  to  the  latter ;   and 

.  between  the  time  of  making  the 
order  of  reference  and  taicing 
costs,  and  sijgning  judgment,  the 
plaintiff  became^  bankrupt :  Held, 
that  the  amom[)t  of  the  taxed 
costs  did  not  constitute  a  debt 
provable  under  the  commission, 
and  that  the  bankrupt  was  not 
discharged  as  to  that  debt  by  his 
certificate.  Hastoellr,  Thorogood, 
H.S&9  0. 4.  705 

ARREST. 

1.  By  the  12G.1.  c.29.  5.2.  it  is 
provided  that  before  arrest  by  an 
mferior  court,  an  affidavit  of  debt 
shall  be  made  before  the  officer 
who  issues  the  process  or  his 
deputy :  Held,  that  the  deputy 
must  be  appointed  for  issuing 
process,  and  not  merely  for 
taking  affidavits.  Rogers  v.  Jones, 
r.  8G.4.  86 


2.  An  Irish  peer  cannot  be  arrested 
for  a  debt.  Coatet  and  Another, 
Assignees,  v.  Lord  Hatoarden,  M* 
8  G.  4.  Page  388 

ASSUMPSIT. 

1.  By  the  statute  S  G.4.  c.46.  the 
court  of  quarter  sessions  are  em- 
powered to  discharge  a  forfeited 
recognizance  in  those  cases  only 
where  the  party  has  been  com- 
mitted to  gaol,  or  has  given  se- 
curity to  appear  at  the  sessions ; 
and  therefore  where  a  party  whose 
recognizance  had  become  for- 
feited for  not  appearing  to  an 
indictment,  and  against  whom 
process  had  issued,  paid  to  the 
sheriff  the  sum  mentioned  in  the 
recognizance  in  order  to  prevent 
a  sale  of  his  goods,  and  the  jus- 
tices at  sessions  afterwards  by  an 
order  mitigated  the  recognizance 
to  a  small  sum,  and  directed  the 
sheriff  to  discharce  the  residue 
from  the  recognizance;  it  was 
held,  that  such  order  was  void, 
and  that  the  party  was  not  en- 
titled to  recover  from  the  sheriff 
the  sum  which  the  justices  had 
ordered  to  be  discharged.  Hayne* 
V.  Hayton,  Esq.,  T.  8  G.  4.    293 

2.  An  action  at  law  for  a  distri- 
butive share  of  an  intestate's 
property  cannot  be  maintained 
against  the  administrator;  nor 
against  his  executor,  although 
he  may  have  expressly  promised 
to  pay.  Jones  v.  Tanner,  Exe* 
cutor,  M.  8  G.  4.  542 

ATTORNEY. 
See  Joint  Stock  Company,  2. 

1.  The  statute  1  G.4*  c.ll9.  s.ll. 
enacts  that  no  suit  in  law  be  pro- 
ceeded in  further  than  an  arrest 
on  mesne  process  by  any  assignee 
of  an  insolvent's  estate  without 
the    consent    of   creditors  and 

appro- 
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approbation  of  one  of  the  com- 
missioners  of  the  insolvent  court : 
Held,  in  an  action  brought  by  an 
attorney  to  recover  his  bill  of 
costs  incurred  in  an  action  at  the 
suit  of  such  an  assignee,  that  it 
was  incumbent  on  the  attorney 
to  prove  that  the  consent  of  credi- 
tors and  the  approbation  of  one 
of  the  commissioners  of  the  in- 
solvent cowt  had  been  obtained, 
or  at  all  events  that  he  had  in- 
formed his  client  that  such  con- 
sent vras  necessary.  Allison  ^ 
Gentry  onef  S^c.  ▼•  Ramer^  M, 
8  G.  4.  Page  441 

2*  An  attorney,  upon  receiving  the 
amount  of  his  bill,  is  bound  to 
deliver  up  to  his  client,  not  only 
original  deeds,  &c.  belonging  to 
him,  but  abo  the  drafts  and 
copies.  Ex  parte  E.  Horsfall, 
M.8  6.4.  528 

8.  By  custom  in  a  corporate  town, 
all  persons  having  served  an  ap- 
prenticeship for  seven  years  to  a 
free  burgess^  carrying  on  trade 
there,  were  entitled  to  be  ad- 
mitted to  the  office  of  free  bur- 
eess :  Held,  that  a  person  who 
had  served  under  articles  of 
clerkship  to  an  attorney,  a  free 
burgess  of  the  borough,  and  re- 
siding within  the  same,  was  not 
entitled  to  be  admitted  to  his 
freedom.  The  King  v.  The 
Mayor^  Sfc,  of  Doncaster,  H. 
8  &  9  G.  4.  630 

4.  An  attorney  suing  by  latitat,  and 
not  by  attachment  of  privilege, 
loses  his  right  to  retain  the  venue 
in  Middlesex.  Mounsey  v.  Wat- 
son,  H.  8  &  9  G.  4.  683 

AWARD. 

See  Arbitrement. 

In  debt  on  an  award,  the  execution 
of  the  submission  by  all  tlie  parties 
must  be  proved.  Ferrer  v.  Oven, 
M.  8  G.  4.  427 


BAIL. 
See  Practice,  6.  10.  14. 16, 17. 

BANKRUPT. 

1.  Where  a  commission  of  bankrqd 
was  sued  out  on  the  petition  of 
A.B^  founded  on  an  act  of  bank- 
ruptcy in  December,  and  it  ap- 
peared that,  in  the  preoediDs 
October,  the  bankrupt  by  a  deed 
to  which  ^.^.  waa  a  par^  ai- 
signed  all  his  property.  Udd, 
that  the  assignees  (uthough  A,B. 
was  not  one  of  them),  could  oat 
avail  themselves  of  this  deed  m 
an  act  of  bankruptcy,  in  order  to 
recover  money  subsequently  piid 
by  the  bankrupt,  inasmuch  as  die 
creditors,  represented  by  the  »- 
signees,  derived  all  their  ngim 
under  the  commission  from  the 
petitioning  creditor,  who  wm  s 
partv  to  the  deed. 

The  money  sought  to  be  re- 
covered had  been  deposited  by 
the  bankrupt  in  the  hands  of  sn 
arbitrator,  who  was  to  dedde  to 
whom  it  belonged.  The  arbi- 
trator, before  the  commissioD 
issued  and  without  knowledge  of 
any  act  of  bankruptcy  having 
been  committed,  paid  the  money 
over  to  the  person  whom  he 
thought  entitled  to  receive  it: 
Held,  that  the  assignees  coald 
not  recover  it  from  the  arbitrator. 
Tope  and  Another,  Assignees,  J* 
Hockin,  Gent.,  One,Sfc.,  T.SG.i. 

Page  101 

2.  The  assignees  of  a  bankrupt, 
having  once  affirmed  the  acts  of 
a  person  who  wrongfully  sold  the 
property  of  the  bankrupt,  cannot 
aflerwards  treat  him  as  a  wrong- 
doet  and  maintain  trover.  Brewer 
and  Another,  Assignees,  v.  Spar* 
rotu,  r.  8  G.  4.  310 

3.  The  sheriff  having,  under  a  fi^ 
facias,  issued  at  the  suit  of  a  judg- 
ment 
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ment  creditor,  seized  the  goods 
of  a  bankrupt  which  the  assignee 
claimed,  the  Court  stayed  the  re- 
turn of  the  fieri  facias  until  the 
8heri£Pshould  be  indemnified.  The 
assignees  of  the  bankrupt,  in  their 
oim  name,  and  not  in  their  cha- 
racter of  assignees,  brought  tres- 
pass against  the  sheri£P  and  exe- 
cution creditor  for  seizing  the 
goods,  which  consisted  of  the 
stock  on  a  farm  which  had  be- 
longed to  the  bankrupt.  On  the 
issuing  of  the  commission  the 
assignees  took  possession  of  the 
farm,  managed  it  for  the  benefit 
of  the  creditors,  and  purchased 
additional  stock  and  farming  uten- 
sils, and  they  had  continued  in 
possession  several  months  before 
the  goods  were  seized  by  the 
sheriff  under  the  fieri  facias.  The 
Court  refused  to  stay  the  pro- 
ceedings in  the  action  of  trespass. 
Bemasconi  and  Others  v.  JVwV- 
hrother  and  Another^  Sheriffs  of 
Middlesex  and  Another^  T.  8  G.4. 

Page  379 

4*  Where  a  verdict  in  trover  was 
obtained  in  vacation  against  a 
trader,  who,  after  the  first  day  of 
next  term,  but  before  final  judg- 
ment was  signed,  became  bank- 
rupt :  Held,  that  final  judgment 
signed  afterwards  during  the'same 
term  related  to  the  first  day  of 
the  term,  and  that  the  debt  there- 
by created  was  barred  by  the 
btokrupt's  certificate.  Green- 
fsay  and  Another  v.  Fisher^  M. 
8G.4.  436 

5.  Where  a  trader  in  embarrassed 
circumstances  gave  a  bill  of  sale 
of  part  of  his  property  to  a  par- 
ticular creditor :  Held,  that  upon 
a  question  whether  this  was  an 
act  of  bankruptcy  within  the 
6  G.4.  c.  16.  i.  3.,  it  was  properly 
left  to  the  jury  to  say',  whether  it 
was  a  voluntary  deed  and  given 


in  contemplation  of  bankruptcy. 
Gibhins  and  Another ^  Assignees^ 
V.  PhiUipSy  M.  S  G.  4f.  Page  529 

6.  Where  a  party  examined  before 
commissioners  of  bankrupt,  ad- 
mitted that  he  had  received  a 
sum  of  money  on  account  of  the 
bankrupt  after  an  act  of  bank- 
ruptcy, but  not  that  it  was  a 
subsisting  debt :  Heidi  that  this 
was  not  evidence  sufficient  to 
support  a  count  on  an  account 
stated  with  the  assignees.  Query, 
whether  an  admission  obtained  by 
such  compulsory  examination  can 
be  used  as  evidence  in  such  an 
action  ?  Tucker  and  Another^ 
Assignees^  v.  Barrow^  H.  S  & 
9  G.  4.  628 

7*  Where  a  party,  brought  before 
commissioners  of  bankrupt,  and 
examined  by  them  with  a  view  to 
ascertain  whether  the  bankruptcy 
had  been  concerted  between  him 
and  the  bankrupt,  and  how  the 
stock  of  the  latter  had  been  dis- 
posed of,  was  asked  with  what 
mtention  he  believed  the  bank- 
rupt had  come  to  him  on  a  certain 
day  before  the  docket  was  struck? 
to  which  he  answered,  that  he 
did  not  know  the  bankrupt's  in- 
tention, and  did  not  know  what 
to  say  as  to  his  belief:  Held,  that 
the  question  was  not  material, 
and  that,  therefore,  although  the 
answer  might  not  be  satisfactory, 
the  commissioners  had  not  au- 
thority to  commit  the  party.  Ex 
parte  Charles  Baxtetf  H»  S  & 
9G.4.  67S 

8.  A  second  commission  issued 
against  a  trader,  before  a  former 
commission  has  been  disposed  of, 
is  a  nullity ;  and  where  a  bank- 
rupt obtained  his  certificate  under 
a  second  commission,  issued  under 
such  chrcumstances :  Held,  that 
he  was  not  entitled  to  be  dis- 
charged out  of  custody,  al- 
though 
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thoagh  the  debt  for  which  ht 
was  detained  was  contracted  be- 
fore the  issuing  of  that  com- 
mission. Tiil  and  Anoihetf  As* 
signeeSf  v.  Wilson,  //•  8  &  9  G.  4. 

Pkgtt684 
9.  Where  a  cause  and  all  matters 
in  difference  were  referred  at 
Nisi  Prius  to  an  arbitrator,  and 
he  found  that  a  sum  of  money 
was  due  from  the  plaintiff  to  the 
defendant,  and  ordered  that  sum 
to  be  paid  to  the  latter,  and  be- 
tween the  time  of  making  the 
order  of  reference,  and  taxing 
costs  and  signing  judgment,  the 
plaintiffbecame  bankrupt :  Held, 
that  the  amount  of  the  taxed 
costs  did  not  constitute  a  debt 
provable  under  the  commission, 
and  that  the  bankrupt  was  not 
discharged  as  to  that  debt  by  his 
certificate.  Haswell  v.  Thoro- 
good,  H.S&9G.4I.  705 

BILL  OF  EXCHANGE. 

1.  The  holder  of  a  bill  of  exchange 
cannot,  by  the  custom  of  mer- 
chants, insist  upon  payment  by 
the  acceptor,  without  producing 
and  offenng  to  deliver  up  the  bill; 
and,  therefore,  it  was  held  that 
the  indorsee  of  a  bill  having  lost 
it,  could  not,  in  an  action  at  law, 
recover  the  amount  from  the 
acceptor,  although  the  loss  was 
after  the  bill  became  due,  and 
the  indorsee  offered  an  indemnity. 
Hansard  v.  Robinson,  T.  8  G.  4. 

90 

^  A,  was  employed  as  store-keeper 
by  B,  and  C  who  were  joint  ad- 
venturers in  a  mine,  and  he  was 
authorised  to  draw  bills  on  B.  for 
money  laid  out  on  account  of  the 
mining  company.  The  bills  were 
discounted  by  a  banker,  and  the 
payment  of  them  was  guaranteed 
to  him  by  B.  and  C,  B,  having 
been  arrested,  A*,  in  order  to 


provide  funds  to  procure B't  dis* 
charge,  drew  on  B*  a  bill  pur- 

^  porting  to  be  on  aceouot  of  the 
'mining  '^ompftny*  •  The  banker 
dbconnted  ute  bill/  and  paid  the 
amount  to  B.  C  was  aft&wvds 
Compelled  to  take  ^p  tbe  same  is 
consequence' of 'biagwaivitj.  la 
an  action  brought  hy  i^-agaiot 
B.  and<J.  <br  iifai  salary,  it  was 
held  that  C  could  not  set  off  the 
amount  of  the  bill.  Jums  t. 
Fieming  and  Jm^i^  T.SG.^ 

'  P»ge217 

S.  A.  B.y  who  carrted  on  busiDea 
on  his  own  nccoont,  and  also  is 
partnership,   went   nbroad,  and 
gave  to  certain  persons  in  thii 
country  two  powers- of  attorney, 
by  the  first  of  whidl,  aothorir^ 
was  giren^  ^/br  him  amd  m  us 
namei^'  and  to  hU  utei  to  do  cer- 
tain specific' nctsy  (and  antoogtt 
others  to  indorse  btlis,  Ac.)  and 
genemlly  to  -  Mt  for  hho,  ai  he 
nught do  i f  be  fv^ere present;  and 
by  the   second;  -  anfthority  wai 
given,  **  for  hini'  and  en  his  be- 
hdf,  to  accept  bills  drawn  on  hio 
by  his  agents  or-eorrespondents." 
dZ).,  one  of   :/*.  J?.-s  partnen, 
(and  who  acted  as  his  agent,)  in 
order  to  raise  inoney  ftir  payment 
of  the  creditors  of  the  joint  con- 
cern, drew  ft  biM,  whicii  the  at- 
torney accepted  in  A*  jB.'s  name 
hy  procnratiofi,  •     In    an   action 
agamst  A*  B-  by  the  Indorsee  of 
the  bill :    Held,    first,   that  die 
right  of  the  indorsee  depended 
upon  the  authority  given  to  the 
attorney;    secondly,-    that    the 
powers  applied  only  to  A.  B*t 
individual,  and  not  to  his  part- 
nership affurs  ;  thirdly,  that  the 
special  power  to  accept  extended 
only  to  bills  drawn  by  an  agent 
in  that  capacity,  and  that  C  D. 
did  not  draw  the  bill  in  question 
as  agent,  but  as  partner;  and, 
lastly;  that  the  general  words  in 

the 
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'  the  powers  of  attorney  were  not 
to  be  construed  at  large,  but  as 
giving  geoeral  powers,  for  the 
carrying  into  effect  the  special 
purposes  for  whicb  they  were 
given.  AUxoood  and  Others  v. 
Munnings,  T.  8  G.  4. .  Pa^e  ^8 

4.  A  custeiner  deposited  a.  aum  of 
money  with  a  banker,  and  re- 
ceived a  note,  by  which  .  the 
banker  promised  to  pay  the  prin- 
dpal  at  ten  days  sight,  with  three 
per  cent,  interest  to  the  day  of 
acceptance.  The  banker  paid 
interest  on  the  note,  but,  at  the 
same  time,  told  the  customer  that 
he  would  not  in  future  pay  more 
than  two  and  a  half  per  cent., 
and,  in  his  presence,  altered  the 
terms  of  the  note,  by  striking  out 
three  and  inserting  two  and  a 
half:  Held,  first,  that  the  word 
^*  acceptance''  meant  sighi^  and 
that  it  need  not  be  left  with  the 
maker  for  acceptance ;  secondly, 
that  the  payaoent  of  interest  was 
evidence  to  shew  that  a  principal 
sum  was  due,  and  that  the  note 
was  admissible  in  evidence,  to 
ahew  the  terms  qxx  which  the  de- 
posit was  made.  SuLion  v.  Too- 
wer,  M..SG.^  416 

5.  Whereabiilofexchangei  payable 
after  sighip  having  been  presented 
ror  acceptance  and  refused*  and 
duly  protested*  was.  eight  days 
afterwards  accepted  by  a  third 

Serson  for  the  honour  of  the 
rawer,  and  when  at  maturity, 
according  to  that  acceptance, 
was  presented  for  payment,  both 
to  the  drawee  and  tJie  acceptor  for 
honour:  Held,  in  actions  against 
the  latter  and  the  drawer,  that 
these  pi^esentments  for  payment 
weremadeati^propertime.  But  it 
was  held  necessary  that,  present- 
ment to  the  drawee  for  payment 
should  be  averred  in  the  declar- 
ation ;  and  for  want  of  such  aver- 
ment j  udgment  was  arrested.  Wil- 
:  Jiamsv.GirmainefM.SGA*  468 


6.  Where  A.  B.  agreed  to  take  a 
farm,  and  pay  C,  the  former  oc- 
cupier, for  certain  articles,  by 
bills  at  three  months,  and  C. 
afterwards)  without  the  know- 
ledge or  consent  of  i^.,  took 
from  B.  bills  for  the  amount, 
payable  at  six  and  twelve  months, 
accepted  by  himself  in  his  own 
name' and  j^.'s:  Held,  that  the 
latter  could  not  be  sued  on  the 
bills.  Greenslade  v.  Dotoer  and 
ColmanfH.S&9G.4f.    Page 655 

BOND. 

See  Annuity,  2. 

An  overseer  has  not,  by  virtue  of  his 
office,  any  authority  to  borrow 
money,  and  in  an  action  against  a 
surety,  on  a  bond  conditioned  for 
the  overseer's  faithfblly  accoilnt- 
ing  for  all  sums  received  by  him 
by  virtue  of  his  office,  the  surety 
is  not  liable  for  a  sum  lent  to  the 
overseer  and  applied  by  liim  to 
parochial  purposes.  Leigh  v. 
Taylor,  M.  8  G.  4.  491 

BROKER. 
See  Principai.  and  Agent. 

Id  an  action  against  a  sworn  broker 
of  the  city  of  London^  for  negli- 
gence in  making  a  contract,  the 
Court  will,  on  motion,  compel 
him  to  produce  his  books,  in 
order  to  enable  the  plaintiff  to 
inspect  and  take  a  copy  of  the 
contract.  Browning  and  An- 
other V.  Aylvoin  and  Another^  T* 
8G.4.  204 


BYE  LAW. 

See  CoRPORATioNi  6. 


Ill 


CANAL  ACT. 

By  a  canal  act  the  company  of  pro- 
prietors were  authorised  to  make 
the  canal,  and  to  do  all  other 
acts  which  they  might  think  ne- 
cessary 
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cessary  and  convenient  for  the 
making,  improving,  and  using  the 
canal ;  and  the  profit  of  the  com- 
pany, on  the  money  expended  in 
making  and  completing  the  navi- 
gation was  not  to  exceed  8  per 
cent,  per  annum';  and  in  order  to 
ascertain  the  clear  amount  of  the 
profits  of  the  navigation,  the  com- 
pany wefe  required  to  keep  an 
account  of  the  money  laid  out  in 
making  the  canal,  and  of  all 
charges  incurred  before  the  canal 
was  completed ;  and  also  to  make 
out  an  annual  account,  balanced 
to  the  29th  of  September,  of  the 
rates^  and  of  the  charges  attend- 
ing the  supporting,  maintain- 
ing, and  using  the  said  navi- 
gation, and  these  accounts  were 
to  be  laid  before  the  justices 
at  quarter  sessions,  and  they  were 
to  reduce  the  rates  whenever  the 
clear  profits  of  the  navigation 
exceeded  8  per  cent,  upon  the 
money  laid  out :  Held,  that  the 
company  were  authorised  to 
widen  and  deepen  the  canal, 
afler  it  had  been  once  completed, 
(that  being  beneficial  to  the  pub- 
lic,) and  that  the  charge  of  such 
widening  and  deepening  was  a 
charge  attending  the  using  of 
the  canal.  The  King  v.  The 
Justices  of  Glamorganshire^  H. 
8  &  9  G.  4.  Page  722 

CHARTER. 
See  Corporation,  2.  5,  6. 

COMMITMENT. 

A  commitment  of  an  insane  person, 
under  the  S9«&4'0  G.  3.  c.94.  s,  3., 
is  not  a  commitment  in  execu- 
tion, and  is  not,  therefore,  to  be 
construed  with  the  same  strict- 
ness; and,  therefore,  a  warrant 
stating  that  A,  B,  had  been  dis- 
covered and  apprehended  under 


circumstances  that  denoted  a  de- 
rangement of  mind,  and  a  |iar- 
pose  of  committing  some  cnme, 
for  which,  if  committed,  he  would 
be  liable  to  be  indicted,  tovit, 
an  assault,  and  that  the  said  A*B, 
being  brought  before  the  justice, 
he  committed  him,  was  held  to 
be  sufficient,  although  it  did  not 
state  the  name  of  the  persoo 
whom  the  prisoner  intended  to 
assault ;  and  it  did  not  appear 
that  the  committing  magistrate 
received  any  evidence  on  oath. 
The  King  v.  Gourlay,  H.%k 
9G.4.  FBgeGG9 

COMMON. 

1.  Trespass  for  breaking  and  eo- 
tering  the  plaintiff^s  close,  and 
treading  down  the  grass,  &c*  and 
breaking  and  destroying  the 
hedges  and  fences  of  the  plain- 
tiff,  &c.  The  defendant,  as  to  all 
the  trespasses,  pleaded  that  the 
plaintiff's  close  yrss  parcel  of  the 
manor  of  C,  and  that  a  certain 
messuage  and  four  acres  of  land 
was  parcel,  and  a  customary  te- 
nement of  that  manor,  and  that 
there  is  and  from  time  whereof, 
&c.  there  hath  been  a  custom 
within  the  manor,  that  the  cas- 
tomary  tenant  of  that  tenement 
shall  have  common  of  pasture 
upon  the  plaintifPs  close.  That 
J,  S.  being  seised  of  the  said  ca&- 
tomary  tenement,  having  occa- 
sion to  use  his  common  of  pas- 
ture, entered  the  close  in  which, 
&c,  and  put  his  cattle  in,  and  be- 
cause the  hedges  and  fences  had 
been  improperly  erected,  de- 
fendant threw  them  down.  The 
plaintiff  in  his  replication  took 
issue  upon  the  custom,  and  new 
assigned  that  the  defendant  en- 
tered for  other  purposes  than 
those  mentioned  in  the  plea: 
Held,  first,  that  upon  the  issue 

joined 


CONVICTION. 

joined  upon  the  replication,  the  ' 
plaintiff  was  at  liberty  to  prove  a 
custom  for  the  lord  of  the  manor 
to  iaclose  parcels  of  the  waste, 
and  a  grant  to  him  of  the  locus 
in  quo  under  such  custom,  and 
that  it  was  not  necessary  that  that 
custom  should  be  specially  re- 
plied. 

Held,  secondly,  that  a  custom 
for  the  lord  of  a  manor  to  inclose 
the  waste  without  limit  or  re- 
striction, being  inconsistent  with 
the  rights  of  the  commoners,  was 
bad  in  point  of  law,  but  that  a 
custom  to  inclose  (even  as  against 
common  of  turbary)  parcels  of 
the  waste,  leaving  a  sufficiency 
of  common  was  good,  and  that  it 
lay  on  the  lord,  or  his  grantee, 
to  shew  that  a  sufficiency  of  com- 
mon  was  lefl. 

When  the  lord  or  his  grantee 
erects  fences  upon  the  com- 
mon, the  commoner  may,  by 
law,  destroy  the  fences,  and, 
therefore,  [he  fact  of  the  defend- 
ant's having  entered  upon  the 
plaintiff's  close,  and  thrown  down 
the  whole  of  the  fences  which  he 
had  erected,  when  they  might 
have  entered  upon  the  close  with- 
out tlirowing  down  any  part  of 
the  fences,  was  held  not  to  be 
evidence  that  they  entered  for 
other  purposes  than  those  men- 
tioned in  the  plea,  and  did  not 
warrant  the  jury  in  finding  a  ver- 
dict for  the  plaintiff  on  the  new 
assignment.  ArUtl  v.  EUis  and 
Othert,  T.  8  G.  i.         Page  346 

CONVICTION. 
Where  in  trespass  against  two  ma- 
gistrates for  breaking  and  enter- 
mg  the  plaintiff's  close  in  the 
parish  of  A.,  and  seizing  his 
sheep,  it  appeared  that  the  de- 
fendants upon  the  complaint  of 
the   aurveyor  of  the  highwsyi 
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appointed  for  the  whole  parish, 
convicted  the  plaintiff  of  oeglect- 
ing  to  do  statute-duty,  and  issued 
a  warrant  to  levy  the  penalty 
under  which  the  act  complained 
of  was  done :  Held,  that  the  con- 
viction being  good  upon  the  face 
of  it,  was  a  sufficient  defence, 
and  that  the  plaintiff  could  not 
in  this  action  try  the  question 
whether  the  land  which  he  occu- 
pied was  exempt  fi-om  the  bur- 
then of  repairing  the  roads  in 
other  parts  of  the|)arish. 

The  surveyor  called  upon  the 
plaintifftodocertain  statute-duty, 
or  compound  for  it :  the  convic-  . 
tion  stated  that  he  was  an  occu- 
pier of  land  in  the  parish,  asd 
had  neglected  lo  do  the  work, 
hut  did  not  notice  the  compo- 
sition :  Held,  that  it  was  unneces- 
sary to  do  to,  or  to  state  that  the 
plaintiff  kept  a  team,  for  that 
if  he  did  not  keep  a  team  or  had 
compounded  for  the  statute  duty, 
that  was  matter  of  defence  which 
ought  to  have  been  urged  by  him 
in  answer  to  the  complaint.  J^aio- 
celt  V.  FovdU  and  AnoAer,  M. 
8G.4.  page  394 

COPYHOLDER. 

The  presumption  is,  that  vaste  land 
which  adjoins  to  a  road,  belongs 
to  the  owner  of  the  adjoining 
inclosed  land,  whether  he  be  a 
freeholder,  leaseholder,  or  copy- 
holder, and  not  to  the  lord  of  the 
manor.  Hoe  on  the  demUet  of 
Pring  and  Another  v.  Peaney, 
T.SG.*.  30* 

CORPORATION, 

1.  By  a  local  act  for  the  relief  of 


the  poor,  certain  ( 
were  enabled  to  make  rates  upon 
all  and  every  person  or  persons 
who  held,  occupied,  or  p<»aessed 
land  in  the  parish :  it  was  held, 
that 
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that  a  corporation  was  liable  to 
be  rated,  although  by  a  clause 
giving  an  appeal  to  the  qvarter 
sessions  to  any  party  aggrieved,  - 
such  party  was  bound  to  enter 
into  a  recognisance. 

The  act  of  parliament  required 
that  before  any  action  should  be 
brought  to  recover  any  rates, 
there  ^ould  be  a  personal  de- 
mand of  the  same,  or  a  demand 
in  writing  left  at  the  place  of 
abode  of  the  persons  charged,  or 
on  the  premises  charged:  Held, 
by  Bayley  3*j  that  a  demand 
made  at  a  meeting  of  the  cor^ 
porate  body  duly  convened  was 
sufficient;  and,  by  Littledale J., 
that  a  demand  fixed  on  the  pre- 
mises charged  under  the  rate  was 
sufficient.  Cortis  v.  The  Pro- 
prietors of  the  Kent  Water  fVorki, 
T.  8  G.  4w  Page  314* 

2.  By  charter  of  the  10  Jac,  1.  re- 
citing, that  the  borough  of  D. 
was  an  ancient  borough,  and  that 
the  mayor  and  burgesses  time 
out  of  mind  had  enjoyed  divers 
franchises,  the  king  confirmed  to 
the  mayor  and  burgesses  all  pri- 
vileges, &c.  and  granted  to  the 
mayor,  burgesses,  and  their  suc- 
cessors, that  the  mayor  and  town 
clerk,  together  with  thirty-six 
burgesses,  being  the  common 
council,  or  the  greater  part  of 
them,  should  nominate  one  of  the 
number  of  twelve  chief  burgesses 
counsellors  to  be  mayor;  and  it 
further  granted  to  the  mayor, 
town-clerk,  and  thirty-six  chief 
burgesses,  the  power  to  elect  all 
officers;  and  also  of  taking  all 
^ee  burgesses  into  the  borough. 
It  then  granted  to  the  mayor  and 
chief  burgesses,  being  counsel' 
lorSf  and  the  common  council,  a 
power  of  imposing  fines;  and 
that  the  mayor  and  burgesses, 
and  their  successors,  should  hold 
within  the  borough  a  court  of 


record  before  the  mayor,  town- 
clerk,  and  chief  burgesses,  being 
€mm$dlor9:  fltid  diai  all  manna- 
of  pleaa  abould  be  detenmBed 
before    tbe  tBaTor,    tovB-derk, 
and  eliief  buigMMj  hmmg  com- 
Mihni  andtluittliemayiM',  town- 
clerk,  asid  one  a£  Ike  ckief  bur- 
gesses, coum^eiiorg  (to  be  chosen 
by  the  tMrnjoty  town-clerk,  and 
commoo  coiinoii),  -sfaonld  be  jus- 
tices of  the  peace  witkiii  the  bo- 
rough.    By  a  subsequent  charter 
reciting  the  fomer.  King  Ckaries 
the  First  confirmed   the  same, 
and  granted,  inter  alia»  that  the 
mayor  and  the  recorder,  and  the 
chief  burgesaea,  being  the  com- 
mon cooDcil  for  the  time  betng 
(of  which  chief  burgesses,  some 
were  known  by  tbe  name  of  ekirf 
burgesses     caunsdlore),     shoold 
have  the  power  to  elect  one  of 
the  aforesaid  chief  burgeves  and 
counsellors    to   be    mayor;  tod 
that  the  mayor  and  recorder,  sod 
chief  burgeaaes  of  the  commoo 
council  of  the  borough,  should 
have  the  power  to  elect  all  offi- 
cers ;  ana,  also,  of  taking  there- 
after all  free  burgeases  into  the 
number  of  free  burgesses :  Held, 
that   by  these    charters,    (there 
being    no     evidence    of    usage 
prior    to    the    grantii^    of  the 
charter   of   Jac*  1.)   tbe  tweWe 
burgesses    counsellors    did   not 
form  an  integral  part  d  this  cor- 
poration for  the  purpose  of  elect- 
ing free  burgesses  9  and  that  the 
right  of  electing  free  burgesses 
was  in  the  mayor,  recorder,  and 
the  thirty-six  chief  burgesses,  or 
the  major  part  of  them,  and  con- 
sequently that  to  make  a  good 
election  of  a  free  burgess,  it  was 
sufficient  if  there  were  present 
the  mayor,  recorder,  and  a  ma- 
jority of  the  thirtj-eix  chief  bur- 
gesses.    The  King  y.   HeadUrf, 
and  Others^  M.  S  G.  ^.  Page  496 

S.  By 
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S.  By  custom  in  a  corporate  town, 
all  persons  haviog  served  an  ap- 
prentiecship  for  seyen  yean  to  a 
free  burgess  can-yiag  on  trade 
there,  w«re  entkled  Co  be  ad- 
mitted to  Iba  office  aCfree  bur- 
gess^ Haldy  tbat  a  persoo  who 
had  served  under  articles  of  clerk- 
ship to  an  attomeyy  a  free  bur« 
gess  of  the  borough,  and  residing 
within  the  same,  was  not  entitled 
to  be  admitted  to  his  freedom. 
The  King  r^  The  Mayor^  Sfc.  of 
Doncasler,H.S&9GA.  Page 630 

4w  Information  for  usurping  the 
office  of  burgess  of  the  borough 
of  8.  Plea,  that  the  burgesses 
were  a  body  corporate  by  pre- 
scription as  well  as  by  charter, 
and  that  the  common  council,  or 
the  major  part  of  them,  being 
duly  assembled  as  such  common 
council  lor  such  purpose  within 
the  borough  fcon  time  to  time, 
and  asoflen  as  it  had  seemed  fit 
and  convenient  to  tfaem^  had 
elected  so  many  persooa  to  be 
burgesses,  as  to  them  seemed  fit. 
The  plea  then  (after  setting  out 
a  charter,  by  which  tlie  king 
granted. that  there  should  be  a 
mayors .  ten  aldermen,  and  ten 
capital  bargesses;  and  that  they 
should  be  the  common  council 
for  all  thiegs  touching  the  go- 
vernment of: the  borough),  stated 
that  from  tbeacefbrtb  there  had 
been,  and  still  were,  within  the 
bonmgh  a  mayor,  ten  aldermen, 
and  ten  capital  burgesses,  and  an 
indefinite  number  of  burgesses 
and  a  common  council ;  that  on, 
&c,  the  then  mayor  and  divers, 
to  wit,  nine  of  the  aldermen  of 
the  borough,  being  the  major 
part  of  the  aldermen,  and  aine  of 
the  capital  burgesses,  being  the 
major  part  of  such  ten  capital 
burgesses  so  granted  by  the  char- 
ter, being  the  major  part  of  the 
common  council  of  the  borough 
Vol.  VIL 


for  the  time  being  duly  assembled 
and  met  together  as  such  com- 

i  moo  couociT^  for  the  purpose  of 

-  electing  a  burgess ;  and  being  so 
assembled,  it  seemed  fit  to  them 
to  elect,  and  Ih^  did  elect  the 

>  defendant  to  be  a  burgess.  Re- 
pli<^tion,  that  notice  of  the  pur- 
pose for  which  the  supposed  as- 
sembly of  the  common  council 
was  to  be  held,  was  not  at  any- 
time before  the  said  assembly 
was  heldy.  given  to  the  aldermen 
or  capital  burgesses  of  the  bo- 
rough, or  any  or  either  of  them : 
Held,  upon  demurrer,  that  the 
replication  was  bad,  because  it 
assumed  as  a  general  proposition 
of  law«  that  there  could  not  be 
any  lawful  assembly  for  the  pur- 
pose of  electing  a  burgess,  with- 
out previous -notice  of  the  pur- 
pose of  the  meeting  having  been 
given  to  every  member  oil  each 
select  body  of  the  common  coun- 
cil ;  whereas,  if  all  the  members 
of  such  select  body  were  present 
at  and  concurred  m  the  election, 
such  notice  would  have  been 
unnecessary*  Rex  v.  Sir  G. 
Cheiwynd,  Bart.,  H.6&9G.4f. 

Page  695 

3^  Where  anew  charter  was  granted 
to  an  old  corporation,  the  mayor 
and  burgesses  of  iS.,  where- 
by it  was  granted  that  there 
^ould  be  certain  definite  bodies, 
and  an  indefinite  body  of  bur- 
gesses ;  and  the  definite  bodies, 
and  a  majority  of  the  burgesses, 
signified  their  desire  to  accept 
the  charter,  either  by*  acting 
under  it  or  by  a  written  declar- 
ation of  their  assent :  Held,  that 
this  was  a  valid  acceptance. 

Quaret  whether  it  was  neces- 
sary that  the  charter  should  be 
accepted  by  a  majority  of.  the 
burgesses  ?  The  King  v.  Hughes, 
i/.8&9G.4.  708 

6«  By  charter,  the  king  inporpo- 

3  K  rated 
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rated  the  Tobacco  Pipe  Maker's 
in  London  and  fFestminster,  Eng- 
landaxtA  Wales;  and  after  naming 
the  first  master,  wardens,  and  as- 
sistantsy  proTided  for  the  future 
election  of  officers,  and  the  trans- 
action of  other  corporate  busi- 
ness at  meeting  to  be  holden 
in  a  hall  in  London^  or  within 
three  miles  thereof,  and  that  the 
master,  wardens,  and  assistants 
should  there  yearly  elect  out  of 
the  assistants  four  to  be  wardens 
of  the  society;  and  it  then  au- 
thorlied  the  master,  wardens,  and 
assistants  to  make  bve-laws  for 
the  gOYemment  of  the  society, 
and  every  member  thereof,  and 
every  person  using  the  art  or 
mystery  of  making  tobacco  pipes 
in  London  and  Westminsterj  and 
any  other  part  or  places  in  Eng^ 
land  Of  Waki^  Held,  that  aJ- 
though*  the  charter  might  be  in- 
adequate to  bind  all  the  tobacco 
pipe  makers  in  the  kingdom,  it 
was  competent  to  bind  such  of 
them  as  became  members  of  the 
corporate  company.  Secondly, 
that  the  charter,  by  fixing  the  place 
of  meeting  to  Zoit(/oii  or  fVesimiri' 
ster,  or  within  three  miles  thereof, 
sufficiently  established  local  limits 
for  the  corporation.  Thirdly,  that 
a  bye-law,  which  imposed  a  fine 
on  every  master,  warden,  or  as- 
sistant who  should  not  attend  all 
courts  to  be  holden,  was  a  valid 
bye-law.  Fourthly,  that  a  bye- 
law,  **  that  if  any  person  chosen 
to  be  warden  should  refuse  to 
accept  the  office  of  warden,  he 
should  forfeit  to  the  company 
61.  lSs»  4</.,''  was  good,  the  words 
anif  person  applying  to  persons 
eligible  by  the  terms  of  the  char- 
ter to  ttke  office  of  warden. 
Fifthly,  that  a  byC'law,  that 
every  freeman,  using  or  not 
using  the  said  art,  mjrstery,  or 
tradci  should  pay  yearly  to  the 


company  6^ .,  to  be  paid  quarterly^ 
and  every  journeyman  of  the 
company  4t«.  yearly,  to  be  paid 
quarterly,  and  that  every  person 
refusing  should  forfeit  twice  the 
sun»,wAs  bad,inasmuch  as  itdid  not 
appear  that  any  rightiiil  expend- 
iture of  the  company  required 
such  a  contribtKion.  The  Master, 
fyi.  of  the  London,  SfC.  Tobacco 
Pipe  Makers'  Company  v.  Wood- 
rojffh,  H.SA9G.4f.       Page  838 

COSTS. 
See  Bankrupt,  9. 

1.  A  verdict  having  been  found  for 
the  defendant,  and  a  rule  for  a 
new  trial  obtained,  the  cause  was 
referred  to  a  barrister,  and  the 
costs  of  the  cause  were  to  be  in 
his  discretion.  He  found,  that 
the  plaintifl^  were  entitled  to  re- 
cover, and  ordered  tlie  defend- 
ants to  pay  the  costs  of  the 
cause:  Held,  that  the  plaintife 
were  not  entitled  to  the  costs  of 
the  first  trial.  Rigiw  and  Others, 
Assignees,  v*  OkeU  and  Others, 
T.SG.^  57 

2.  The  plaintifi^,  in  an  action  on  the 
statute  9  Anne,  c.  14.  s*  2.  reco- 
vered treble  the  value  of  money 
lost  at  play ;  the  loser  not  having 
sued  within  the  time  prescribed 
by  the  statute,  a  writ  of  error 
was  brought  by  the  defendant, 
and  judgment  was  affirmc^d  with- 
out costs :  Held,  that  the  poor 
of  the  parish  where  the  ofiencc 
was  committed  were  entitled  to 
one  moiety  of  the  sum  recovered, 
without  deducting  costs.  Wilian 
V.  Taylor,  T.  8  G.  4.  Ill 

3.  In  an  action  for  mesne  profits, 
the  plaintifF  may  recover,  by  way 
of  damages,  costs  incurred  by 
him  in  a  court  of  error  in  revers- 
ing a  judgment  in  ejectment  ob- 
tained by  the  defendant.  Nowdl 
V.  Roake,  M.  8  G.  4.  404 
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COUNTY  HATE. 
See  Appsai.,  1.  Poor  Rate,  S. 
Where  a  county  rate  wu  made 
under  a  local  act,  5i  G.  3.  c.  103., 
giving  a  certain  rirht  of  appeal : 
Held,  that  nevertheless  a  part}! 
aggrieved  had  the  larger  right  of 
appeal  given  by  the  55  G.  3.  c.51. 
s.  14.,  which  applies  to  all  acts 
relating' to  county  rates  thereto- 
fore passed,  whether  local  or  ge- 
neral. The  King  V.  The  Juittcet 
of  Buciingkamshire,  T.  8  G.  4. 
Pages 

COVENANT. 

See  Landlord  and  Tenant, 
2.  5,  6. 

CUSTOM. 
See  CoMUOH. 
A  custom,  that  there  shall  be  a  se- 
lect vestry  of  an  indefinite  num- 
ber of  persons  continued  by  elec- 
tion of  new  members  made  by 
itself,  and  not  by  the  parishioners, 
is  valid  in  law. 

Semble,  That  it  must  be  part 
of  such  custom  that  there  should 
always  be  a  reasonable  number, 
and  that  the  reasonableness  of 
the  number  must  be  decided  with 
reference  to  long- established 
usage,  and  to  the  population  of 
the  parish ;  such  a  custom  having 
existed  from  time  immemorial  in 
B  parish. 

lu  the  year  1662,  by  a  foculty 
granted  by  the  Bishop  of  Lon- 
don, forty-nine  persons,  together 
with  the  vicar  and  churdlwar- 
dens,  were  named  as  the  select 
vestry ;  and  that  number  was  to 
be  kept  up  by  elections,  to  be 
made  by  ten  at  least  of  those 
forty-nine,  together  with  the 
vicar    and    churcbwaideos.     In 


the  year  167S  this  number  of  tea 
was,  by  another  faculty,  reduced 
to  seven,  and  these  faculties  were 
acted  upon  ever  afterwards.  Ten 
out  of  the  fourteen  vestrymen, 
exclusive  of  the  vicar  and  church- 
wardens, who  were  present  at  the 
vestry  holden  nest  before  the 
promulgation  of  the  fint  faculty, 
were  part  of  the  forty  ^ine  named 
in  that  faculty :  Held,  that  as  the 
vestry  appointed  by  the  faculty, 
and  since  continueo,  was  not  in- 
consistent with  the  vestry  pre- 
viously existing  by  the  customt 
the  custom  was  not  destroyed  by 
the  parish  having  accepted  the 
faculty,  and  acted  upon  it  aver 
since,  the  faculty  not  beinK  bmd- 
ing  in  law,  and  the  vestry  having 
power  at  any  time  to  depart  from 
Its  directions.  Golding  and  Otkera 
V.  Fenn,  H.8&9G.i. 

Page  165 

DAMAGES. 

See  Costs,  S. 


DEED. 

1,  Where  the  owner  of  certain  lands, 
by  deed,  describing  them  as  in  the 
possession  of  himself  and  A.  B,, 
granted,  assigned,  transferred,  and 
set  over,  directed,  limited,  and 
appointed  the  same  to  C-  2>.  for 
life,  but  no  livery  of  seisin  was 
made :  Held,  that  the  deed  ope- 
rated as  a  valid  grant  of  the  re- 
version of  that  part  of  the  pre- 
mises in  the  occupation  of  ji.  B, 
Doe  dem.  Were  v.  CoU,  T.  8  G.4. 

S4S 

2.  A.  kept  cash  with  K.  and  Co., 
bankers,  who  held  securities 
for  any  balance  which  might  be- 
come due  to  them,  either  for 
cash  advanced  to  A.  or  on  bills 
of  exchange  drawn,  accepted,  or 
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indorsed  by  him.  Bills  of  ex- 
change, accepted  bj  A.  for  the 
accommodation  of  E,  H,  and  Co., 
were  deposited  in  the  hands  of 
K*  and  Co.  by  AT.,  an  indorsee, 
as  security  for  his  promissory 
notes.  A.  became  bankrupt,  and 
£•  H*  and  Co.  entered  into  a 
deed  of  composition  with  the  se- 
veral creditors,  (the  assignees  of 
A*^  2A  well  as  K,  and  Co.,  being 
parties  to  the  deed).  The  deed 
recited  that  E.  H.  and  Co.  had 
become  indebted  to  various  per- 
sons, and  that  several  of  the  cre- 
ditors of  the  copartnership  were 
holders  of  bills  of  exchange,  as 
securities  for  their  debts  owing 
to  them  by  the  said  copartnership, 
which  were  drawn  by  or  on,  or 
accepted  or  indorsed  by  ^.,  and 
that  the  provisions  proposed  to 
be  made  should  be  accepted  by 
the  creditors  of  the  copartner- 
ship in  full  satisfaction  of  their 
debts,  as  well  against  £.i/.  and  Co. 
as  against  the  estate  of  A*t  in  re- 
spect of  the  said  bills  of  exchange 
araton,  accepted,  or  indorsed  ou 
them.  By  a  clause  in  the  deed, 
the  creditors  expressly  released 
to  E,  H.  and  Co.,  and  to  two  of  his 
sureties  therein  named  (but  not 
to  A.),  all  bills  of  exchange,  and 
covenanted  to  deliver  up  into  the 
hands  of  the  trustees  (named  in 
the  deed)  all  such  bills  of  ex- 
change drawn,  accepted,  or  in- 
dorsed by  the  copartnership  of 
E.  //•  and  Co.,  or  by  ^.,  and  all 
such  other  bills  of  exchange  as 
they,  the  respective  creditors, 
parties  thereto,  then  held  ybr  the 
several  debts  due  and  oxving  to 
them  respectively  from  the  said 
copartnership  of  E.  H.  and  Co. 
Jv.  and  Co.,  in  pursuance  of  the 
deed,  delivered  up  to  the  trustees 
named  in  the  deed  the  hills  of 
exchange  drawn  by  E,  H.  and 
Co.,  accepted  for  their  accom- 


modation by  A. ;  and  E.  H.  and 
Co.,  in  settling  accounts  with  the 
assignees  of  A^  delivered  the 
bills  to  them.  The  claims  which 
K.  and  Co.  had  on  A*%  estate, 
for  cash  advanced  to  him^  were 
satisfied  out  of  the  proceeds  of 
the  securities  deposited  by  him 
in  their  hands,  and  there  remained 
in  their  hands  a  surplus  after  sa- 
tisfying those  claims  :  Held,  that 
the  composition-deed  did  not  ex- 
tinguish the  debt  due  and  owing 
from  A.  to  K.  and  Co.  upon  the 
bills,  although  E.  H.  and  Co.  were 
released,  and  therefore,  that  K. 
and  Co.  might  retain,  in  satisfac- 
tion of  their  claim  against  A.  upon 
those  bills,  the  surplus  of  the 
proceeds  of  the  securities  which 
remained  in  their  hands  after  sa- 
tisfying the  balance  due  to  them 
for  cash  advanced.  Maliby  and 
Another,  AssigneeSf  t.  Carstairs 
and  Others,  iZ  8  &  9  G.  4. 

Pige735 

DEVISE. 

1.  Where  a  party,  who,  by  writing 
obligatory  (without  any  pen;3 
sum),  had  bound  himself  to  pay 
to  A.  B,  an  annuity  of  20/.  a  year 
for  her  life,  devised  his  estate  to 
trustees  upon  certain  trusts,  until 
his  son  should  attain  the  age  of 
twenty.one  years  :  Held,  that  the 
estate  of  the  trustees  ceased  upon 
the  death  of  the  son  under  the 
age  of  twenty-one,  all  the  pur- 
poses of  the  trust  being  then  at 
an  end;  and  that  the  trustees 
were  only  liable  to  pay  to  A.  B. 
such  arrears  of  the  annuity  as 
became  due  before  the  son's 
death.  Morranl  and  Anne  his 
Wife  V.  Gough  and  Another,  T. 
8  G.  4.  206 

2.  A.  B.,  seised  of  a  moiety  of  se- 
veral estates,  the  whole  of  which 
had  been  her  father's  (but  of 

which 
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which  she  took  one  part  as  heir 
of  her  father,  and  the  remainder 
as  heir  of  a  niece,  her  father's 
grand-daughter),  devised  **  all 
her  moiety  of  and  in  all  her  late 
father's  messuages/'  &c. :  Held, 
that  the  devisee  look,  as  well  the 
estates  which  descended  from 
the  niece,  as  those  which  de- 
scended immediately  from  the 
testatrix's  father.  Doe  on  the 
demiie  ofNets)lon  v.  Tatdor^  M. 
8  G.  4.  Page  384 


DISTRIBUTIVE  SHARE. 
See  Executor,  2. 

EJECTMENT. 
See  Landlord  and  Tenant. 

EVIDENCE. 

1.  The  fact  of  a  pauper's  remem- 
bering himself,  when  four  years 
of  age,  in  the  parish  of  ^.,  is  no 
evidence  that  he  was  born  there. 
Tlie  King  v.  The  Inhabitants  of 
Trowbridge,  T.  8  G.  4.  252 

2.  An  acknowledgment  of  a  debt 
made  by  a  debtor  after  arrest, 
but  before  an  escape,  is  evidence 
against  the  marshal,  in  an  action 
for  the  escape.  Per  Bayley  J. 
Roeers  v.  Jones,  T.  8  G.]4.      86 

3.  Where  a  party  declared  upon 
two  written  agreements,  by  the 
second  of  which  variations  were 
made  in  the  first,  and  there  were 
also  counts  upon  each  separately  ; 
and  it  appeared,  when  the  in- 
struments were  produced  in  evi- 
dence by  tlie  plaintiff,  that  the 
first  only  was  stamped:  Held, 
that  the  second  could  not  be 
read  in  evidence  to  support  the 
plaintiff's  case,  but  m^ht  be 
looked  at,  in  order  to  ascertain 
whether  the  first  was  altered  by 


it ;  and  that,  therefore,  the  plain- 
tiff could  not  exclude  the  second 
agreement,  and  proceed  upon 
the  counts  setting  out  the  first 
only.    Reedev.  Deere,  r.8G.4. 

Page  261 

4.  Where,  in  case  the  declaration 
stated  that  plaintiff  delivered  a 
trunk  to  the  defendant,  to  be  put 
into  a  coach  at  Chester f  in  the 
county  of  Chester^  to  wit,  at,  ftc, 
and  safely  carried  to  Shrewsbury, 
and  that  through  defendant's  ne- 
gligence it  was  losty  and  it  ap- 
peared in  evidence  that  'the 
trunk  was  delivered  to  the  de- 
fendant at  the  city  of  Chester, 
which  is  a  county  of  itself,  se- 
parated from  the  county  of  CheS" 
ter  at  large,  but  withia  its  ambit : 
Held,  that  tiiis  was  not  a  material 
variance,  but  that  the  declaration 
was  supported  by  the  evidence, 
as  no  evidence  was  given  of  the 
existence  of  any  other  place 
called  Chester*  fVoodtoard  v. 
Booth,  T.  8  G.  4.  SOI 

5.  The  presumption  is,  that  waste 
land  which  adjoins  to  a  road  be- 
longs to  the  owner  of  tlie  adjoin- 
ing inclosed  land,  whether  he 
be  a  freeholder,  leaseholder,  or 
copyholder,  and  not  to  the  lord 
of  the  manor.  Doe  on  the  de* 
mises  of  Pring  and  Another,  ▼• 
Pearsey,  T.  8  G.  4.  304 

6.  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  close,  and  tread- 
ing down  the  grass,  &c.,  and 
breaking  and  destroying  the 
hedges  and  fences  of  the  plain- 
tifl^&c.  The  defendant,  as  to 
all  the  trespasses,  pleaded  that 
the  plaintiff's  close  was  parcel  of 
the  manor  of  C,  and  that  a  cer- 
tain messuage  and  four  acres  of 
land  was  parcel  and  a  customary 
tenement  of  that  manor,  and  that 
there  is  and  from  time  whereof,&c., 
there  hath  been  a  custom  within 
the  manor,  that  the  cut t(HDary  te- 
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Hint  of  that  tenement  shall  have 
common  of  pasture  upon  the 
plaintiff's  dose  ;  that «/.  &,  being 
seised  of  the  said  customary  te- 
nement, and  having  occasion  to 
use  his  common  of  pasture,  en- 
tered the  dose  in  which,  Ac.y 
and  put  his  cattle  in;  and  be- 
cause the  hedffes  and  fences  had 
been  impropedy  erected,  defend- 
ant threw  them  down.  The 
plaintiff  in  his  replication  took 
issue  upon  the  custom,  and  new 
assigned,  that  the  defendant  en- 
tered for  other  purposes  than  those 
mentioned  in  the  plea:  Held, 
first,  that  upon  the  issue  ioined 
upon  the  replication,  the  plaintiff 
was  at  liberty  to  prove  a  custom 
for  the  lord  of  the  manor  to  in- 
dose  parcels  of  the  waste,  and  a 
grant  to  bim  of  the  locus  in  quo 
under  such  custom,  and  that  it 
was  not  necessary  that  that  cus- 
tom should  be  specially  replied. 

Hdd»  secondly,  that  a  custom 
for  the  lord  of  a  manor  to  inclose 
the  waste  without  limit  or  re- 
striction, beine  inconsistent  with 
the  rights  of  the  commoners,  was 
bad  in  point  of  law,  but  that  a 
custom  to  inclose  (even  as  against 
common  of  turbary)  parcels  of 
the  waste,  leaving  a  sufficiency 
of  common,  was  good,  and  that 
it  lay  on  the  lord  or  his  grantee 
to  shew  that  a  sufficiency  of  com- 
mon was  left* 

When  the  lord  or  his  grantee 
erects  fences  upon  the  common, 
the  commoner  may  by  law  de- 
stroy the  fences ;  and,  therefore, 
the  &Ct  of  the  defendant's  hav- 
ing entered  upon  the  plaintiff's 
dose,  and  thrown  down  the  whole 
of  the  fences  which  he  had 
erected,  when  they  might  have 
entered  upon  the  close  without 
throwing  down  any  part  of  the 
fencest  was  held  not  to  be  evi- 
dence that  they  entered  for  other 


purposes  than  those  mentioned 
m  the  plea,  and  did  not  warrant 
the  jury  in  finding  a  Terdii^  £sr 
the  plaintiff  on  the  new  asstgn' 
ment.  Arleti  v.  EUis  amd  Others^ 
T.  8  G.  4.  FSage  546 

7-  Where  an  agreement  referred  to 
a  clause  in  a  former  agreement, 
and  provided  that  it  should  ex- 
tend to  the  new  agreement,  as  if 
it  had  been  repeated  therein: 
Hdd,  that  the  clause  referred  to, 
could  not  be  considered  as  an- 
nexed to  the  new  agreement,  so 
as  to  make  an  additional  stamp 
necessary,  on  the  ground  of  the 
agreement,  with  the  clause,  con- 
taining more  than  1080  words. 
Attwood  V.  Small  and  Others^  M* 
8  G.  4.  390 

8.  By  the  special  memorandum  of 
a  declaration,  it  was  stated,  that 
the  plaintiff,  administratrix,  on 
the  20th  of  Januaty^  brought 
her  bill  into  the  omce  of  the 
clerk  of  the  declarations  of  King's 
Bench,  according  to  the  course 
and  practice  of  the  court,  and 
filed  the  same  as  of  Michaelmas 
term.  Plea,  that  at  the  time  of 
exhibiting  the  bill  the  plaintiff 
was  not  administratrix,  upon 
which  issue  was  joined.  It  ap- 
peared that  the  defendant  was 
neither  an  attorney  nor  a  pri- 
soner in  the  custody  of  the  mar- 
shal. The  bill  was  delivered  on 
the  20th  of  January,  The  letters 
of  administration  were  granted 
on  the  10th  o£  January :  Held, 
that  upon  the  issue  joined  the 
verdict  was  properly  found  for 
the  plaintiff,  the  latter  having 
been  administratrix  at  the  time 
when  the  bill  was  exhibited. 
WoUdridge^  Administrairix,  v. 
Bishop,  M.  8  G.  4.  406 

9.  A  customer  deposited  a  sum  of 
money  with  a  banker,  and  re- 
ceived   a    note,    by   which   the 
banker  promised  to  pay  the  prin- 
cipal 
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cipal  at  ten  days'  eight,  with 
three  per  cent,  interest  to  the 
day  of  acceptance.  The  banker 
paid  interest  on  the  note,  but  at 
the  same  time  told  the  customer 
that  he  would  not  in  future  pay 
more  than  two  and  a  half  per 
cent.,  and  in  his  presence  altered 
the  terms  of  the  note,  by  striking 
out  three  and  inserting  two  and  a 
half:  Held,  first,  that  the  word 
'<  acceptance  "  meant  sights  and 
that  it  need  not  be  left  with  the 
maker  for  acceptance  ;  secondly, 
that  the  payment  of  interest  was 
evidence  to  shew  that  a  principal 
sura  was  due,  and  that  the  note 
was  admissible  in  evidence  to 
shew  the  terms  on  which  the  de- 
posit was  made.  Sutton  v.  Too- 
mer,  M.  8  G.  4.  Page  416 

10.  In  debt  on  an  award,  the  exe- 
cution of  the  submission  by  all 
the  parties  must  be  proved.  Fer^ 
rer  v.  Oveuy  M,  8  G.  4.  427 

11.  The  statute  I  G.  4.  c.  1 19.  «.  1 1. 
enacts,  that  no  suit  in  law  be 
proceeded  in,  further  than  an 
arrest  on  mesne  process,  by  any 
assignee  of  an  insolvent's  estate, 
without  the  consent  of  creditors^ 
and  approbation  of  one  of  the 
commissioners  of  the  insolvent 
court :  Held,  in  an  action  brought 
by  an  attorney  to  recover  his  bill 
of  costs  incurred  in  an  action  at 
the  suit  of  such  an  assignee,  that 
it  was  incumbent  on  the  attorney 
to  prove  that  the  consent  of  cre- 
ditors, and  the  approbation  of 
one  of  the  commissioners  of  the 
insolvent  court  had  been  ob- 
tained»  or,  at  all  events,  that  he 
had  informed  his  client  that  such 
consent  was  necessary.  Allison j 
Gent*i  one,  Sfc.  v.  Earner ,  M. 
8  G.4.  441 

12.  Where  a  high  constable  pre- 
sents persons  for  a  nuisance  in  a 
highway,  he  must  go  before  the 
grand  jury,  and  give  his  evidence 


on  oath.  The  King  t.  Bridge*^ 
toater  and  Taunton  Canal  Com- 
panyy  M.SG.^  Page  514 

1 3.  In  an  action  of  trover  against 
the  sherifiP,  for  good«  taken  in 
execution,  it  is  sufficient  for  the 
plamtiff  to  give  in  evidence  the 
warrant  issued  by  the  under- 
sheriff,  under  the  sheriff's  seal  of 
office,  and  he  is  not  Inmnd  to 
prove  the  writ.  Gihbinsv.PhiUipSf 
M.SG.^.  6S6n.(a). 

14.  A  parish  certificate^  dated  the 
7th  of  September  1758,  purported, 
in  the  body  of  it,  to  nave  been 
granted  to  a  pauper  and  his  fa- 
mily by  two  churchwardens  and 
two  overseers.  It  was  signed  and 
sealed  by  two  overseers,  and  by 
one  churchwarden  only.  The 
churchwardens  for  the  year  1758 
were  nominated  at  Batter^  and 
were  proved  to  have  been  sworn 
into  office  on  the  15th  ef  Sep^ 
tember,  at  the  visitation ;  but 
there  was  no  direct  evidence  of 
their  having  been  sworn  into 
office  before  that  time.  The  cer- 
tifying parish,  after  the  date  of 
the  certificate,  had  freouently 
relieved  the  pauper,  and  different 
members  of  his  family,  while 
they  were  residing  in  other  pa- 
rishes !  Held,  that  in  favour  of 
such  an  ancient  certificate,  which 
had  been  treated  by  the  certify*' 
ing  parish  aa  valid,  the  Ceurt 
would  presume,  that  the  church^ 
warden  who  executed  the  certi^ 
ficate  was  sworn  before  he  exe- 
cuted it,  and,  therefore,  tkat  it 
was  duly  executed  by  him  as 
churchwarden :  Held,  secondly, 
that  the  execution  by  two  over- 
seers and  one  churchwarden  was 
an  execution  by  the  aiajor  part 
of  the  churchwardens  and  over- 
seers, within  the  statute  6^9 
fV.  S.  c  30.  The  King  v.  The 
Inhabitants  of  WhiUhurch^  M. 
8  G.  4.  57S 

3  K  4  15.  Parol 
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15.  Parol  evideDce  of  the  fact  of 
tenancy  U  admissible,  althpugh 
the  tenant  bold  under  a  written 
agreemenL  The  King  v.  The 
Imhhbitants  of  Holy  TrinUy, 
HuUyM.SG.^.  Page  611 

16.  It  was  proved  by  a  pauper  that 
he  had  been  bound  apprentice 
twenty-tbree  years  ago,  to  ^.  jB*.  ; 
that  indentures  were  signed  and 
sealed,  and  that  be  served  seven 
jeaxBp  and  that  A*B.  had  the 
mdmilureti  that  when  the  ap- 
prenticeship expired)  the  pauper 
asked  A^  B*  for  the  indentures, 
and.  he  fia&d  the  parish  officers 
had,  them  I  Held,  that  the  de- 
claratioDa  of  A.B*,  who  might 
have.be^en  called  as  a  witness, 
were  not  admissible  in  evidence, 
aoA.that  parol  evidence  of  the 
contents  was  not  admissible. 
The  king  v.  The  Inhabitants  of 
Denio,  M.  8  G.  4.  620 

17*  Where  a  party  examined  be- 
fore commissioners  of  bankrupt 
admitted  .that  he  had  received  a 
sum  of  money  on  account  of  the 
bankrupt,  afler  an  act  of  bank- 
ruptcy, but  not  that  it  was  a  sub- 
sisting debt:  Held,  that  this 
was  not  evidence  sufficient  to 
support  a  count  on  an  account 
stated  with  the  assignees. 

Query,  Whether  an  admission 
obtained  by  such  compulsory 
examination  can  be  used  as  evi- 
dence in  such  an  action.  Tucker 
and  Another^  Assignees^  v.  Bar- 
roto,  M.  8G.4..  623 

18.  Where  a  parol  agreement  was 
made  between  A*  and  JB.,  that 
the  former  should  let,  and  the 
latter  take,  certain  premises  upon 
the  terms  and  conditions  con- 
tained in  a. lease  of  tlie  same 
premises  granted  by  A»  to  C. : 
Held,  that  in  an  action  by  A. 
against  B»  for  rent  and  non-re- 
pair, the  lease  could  not  be  read 


to  evidence,  unless  duly  stamped. 
Turner  v.  Power^  //•8&9G.4. 

Page  625 

19.  In  an  action  £ot  not  returning 
bills  deposited  with  defendant, 
the  fftUowing  unstaniped  memo- 
randunif  signed  by  defendant,  was 
hdd  to  be  admissible  in  evidence: 
'>  I  have  in  my  hands  three  bills, 
which  amount  to  1202.  lOs.  6d.f 
which  I  have  to  get  discounted 
or  return  on  demand."  Mulktt 
y.  Huchisou,  //.  8  &  9  G.  4.  639 

20.  Where  an  examination  of  a 
soldier,  taken  before  two  magis- 
trates, was  tendered  in  evidence 
to  prove  his  settlement,  but  it 
did  not  appear  by  the  examin- 
ation itself,  or  by  other  proof, 
that  the  soldier,  at  the  time  when 
he  was  examined,  was  quartered 
in  the  place  where  the  justices 
had  jurisdiction :  Held,  that  it 
was  not  admissible.  The  King 
V,  The  Inhabitants  qf  All  Saints^ 
Southamjaon,  i/.  8  &  9  G.  4.  785 

21.  Upon  an  issue  whether  a  cer- 
tain messuage  is  situate  within 
a  chapelry,  a  person  who  occu- 
pies rateable  property  within  the 
chapelry  is  a  competent  witness 
to  prove  that  it  is.  Marsden  and 
Another  v.  Stansfield,  H.  S&9 
G.4.  815 

EXECUTOR. 

1.  A  count  in  assumpsit  for  monej 
had  and  received  by  the  defend- 
ant as  executor  to  the  use  of 
the  plaintiff,  cannot  be  joined 
with  a  count  for  money  due  to 
plaintifiP  from  defendant  as  exe- 
cutor, upon  an  account  stated 
with  him,  of  money  due  from  him 
as  executor. 

Semblc,  That  a  count  for  money 
paid  by  the  plaintiff  to  the  use  of 
the  defendant  as  executor,  may 
be  joined  with  such  a  count  on 

an 


FOREIGN  ATTACHMENT. 


HIGH  CONSTABLE.     875 


an    account    stated.     Ashhy  v. 
Ashhy  and  Another^  M.  8  G»  4. 

Page  444 
2.  An  action  at  law  for  a  distri- 
butive share  of  an  intestate's 
property  cannot  be  maintained 
against  the  administFator,  nor 
against  his  executor,  although 
he  may  have  expressly  promised 
to  pay.  Jones  v.  Tanner,  Af. 
8  G.  4.  542 

FACTOR. 
See  Principal  and  Agent. 

FEME  COVERT. 

Where  a  married  woman,  separated 
from  her  husband,  lived  with  her 
father,  and  acted  as  his  servant : 
Held,  that  he  might  maintain  an 
action  against  a  person  by  whom 
she  was  debaucned,  and  had  a 
child.  Harper  v.  Ltiff'kin,  M. 
8  a.  4i.  387 

FIERI  FACIAS. 

Where  A.  B.  executed  a  warrant 
of  attorney  in  the  name  of  C.  B., 
and  judgment  was  entered  up, 
and  a  fi.  fa.  issued  against  him 
by  that  name :  Held,  that  this 
was  right,  and  that  the  sheriff 
was  bound  to  execute  it.  Reeves 
v.  Slater,  M .  8  G.  4.  486 

FOREIGN  ATTACHMENT. 

Where  one  of  several  defendants 
in  a  proceeding  by  foreign  at- 
tachment in  the  mayor's  court  of 
London^  removes  it  by  certiorari, 
he  must  put  in  bail  in  K.  B.  for 
all  the  defendants,  otherwise  a 
procedendo  will  be  granted.  Keat 
and  Another  v.  Goldstein  and 
Castles,  M.  8  G.  4.  525 


GAME. 

Grouse  are  not  birds  of  warren. 
The  Duke  of  Devonshire  V.  Lodge  f 

Page  36 


r.  8G.4. 


GAMING. 

The  plaintiff  in  an  action  on  the 
statute  9  Anne  c,  14.  9. 2.  re- 
covered treble  the  value  of  mo- 
ney lost  at  play;  the  loser  not 
having  sued  within  the  time  pre- 
scribed by  the  statute,  a  writ  of 
error  was  brought  by  the  de- 
fendant, and  judgment  was  af- 
firmed, without  costs :  Held,  that 
the  poor  of  the  parish  where  the 
offence  was  committed  were  en- 
titled to  one  moiety  of  the  sum 
recovered,  without  deducting 
costs.  Willan  v.  Tat^lorf  T. 
8G.4.  Ill 


GAOL  RATE. 
See  Poor  Rate,  5. 

GROUSE. 

Grouse  are  not  birds  of  warren.  The 
Duke  of  Devonshire  v.  Lodge^  T. 


8G.4. 


36 


HIGH  CONSTABLE. 

See  Highway,  5. 

Where  the  high  constable  of  a  bo- 
rough, by  the  direction  of  the 
justices,  employed  and  paid  a 
number  of  special  constables  to 
suppress  riots  at  an  election,  and 
the  ordinary  constables  were  also 
constantly  employed  by  him 
during  the  same  period  in  endea- 
vouring to  keep  the  peace,  for 
which  service  he  made  them  a 
compensation:  Held,  that  the 
justices  were  warranted  in  con- 
sidering 
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sidering  the  monies  so  expended 
as  ''  extraordinary  expences  in- 
curred bv  the  high  constable  ia 
case  of  not/'  within  the  meaning 
of  the  41  G.  3.  c.  78.  3. 2.,  and 
in  making  an  order  upon  the 
treasurer  to  reimburse  him  those 
expences.  The  King  v.  The  Jus* 
tices  qfthe  Borough  of  Leicester, 
T.SGs^  Page  6 

HIGHWAY. 

!•  Where  a  landowner  suffered  the 
public  to  ttse»  for  several  years, 
a  road  through  his  estate  tor  all 
purposes^  except  that  of  carrying 
coals :  Held,  that  this  was  either 
fi  limited  dedication  of  the  road 
to  the  public,  or  no  dedication  at 
ally  but  only  a  licence  revocable ; 
and  that  a  person  carrying  coals 
along  the  road  afler  notice  not 
to  do  so,  was  a  trespasser. 

Semble,  that  there  may  be  a 
limited  dedication  of  a  highway 
to  the  public*  The  Marquis  of 
Stqffbrd  ▼.  Coyney,  T.  8  G.  4. 

257 

2.  By  the  general  turnpike  act, 
Stat.  SG.4.  C.126.  f .  86.,  it  is 
enacted,  ^  that  after  any  new  road 
shall  be  completed,  the  lands  or 
grounds  constituting  any  former 
roads  or  road,  or  so  much,  and 
such  part  or  parts  thereof  as  in 
the  judgment  of  the  trustees  may 
thereby  become  useless  or  un- 
necessary, shall  and  may  be 
stopped  up,  and  discontinued  as 
public  highways,  (unless  leading 
over  some  moor,  heath,  common, 
uncultivated  land,  or  waste 
ground,  or  to  some  church,  mill, 
village,  town,  or  place,  lands,  or 
tenements,  to  which  such  new 
road  does  not  immediately  lead, 
and  which  may,  therefore,  be 
deemed  proper  to  be  kept  open, 
cither  as  a  public  or  private  way 
or  ways,  for  the  use  of  any  in- 


habitant at  large,  or  any  indi- 
vidual or  individuab)" :  Held, 
that  the  exception  dkl  not  take 
away  from  the  truateea  the  power 
of  stopping  up  the  roads  therein 
mentioned,  but  left  them  at  their 
discretion  to  do  so  or  not ;  and, 
therefore,  that  the  tnietees  might 
stop  up,  and  give  up  to  the  owner 
of  the  adjoining  land  an  old  road 
leading  to  a  church,  &c.,  to  which 
the  new  road  did  not  immediately 
lead.  De  Beauvoir  v.  Welch  and 
Another,  T.SG.^        Page  266 

3.  Where  in  trespass  against  two 
magistrates  for  breaking  and  en- 
tering the  plaintiff's  close  in  the 
parish  of  A,  and  seizing  his 
sheep ,  it  appeared  that  the  de- 
fendants, upon  the  complaint  of 
the  surveyor  of  the  highways, 
appointed  for  the  whole  parish, 
convicted  the  plaintiff  of  ne- 
glecting to  do  statute  duty,  and 
issued  a  warrant  to  levy  the 
penalty  under  which  the  act  com- 
plained of  was  done  :  Held,  that 
the  conviction  being  good  upon 
the  face  of  it,  was  a  sufficient 
defence,  and  that  the  plaintiff 
could  not  in  this  action  try  the 
question,  whether  the  land  which 
he  occupied  was  exempt  from  the 
burthen  of  repairing  the  roads  in 
other  parts  of  the  parish,  /atp- 
cett  V.  Foxdis  and  Another,  M, 
8  G.  4.  39* 

4.  Where  a  magistrate  presented 
a  road  in  the  township  of  is 
<'  upon  the  information  upon  oath 
of  A*  Z?.,  surveyor  o^  the  high- 
ways for  the  township  of  C^ 
which  is  thirty-five  miles  distant 
from  the  township  of  i^.,"  &c. : 
Held,  in  arrest  of  judgment,  that 
this  presentment  was  bad ;  for 
that  it  did  not  appear  that  the 
information  upon  oath  was  given 
to  the  presenting  magistrate,  and 
the  surveyor  of  the  highways  in 
C.  had   no   authority  under  the 

13  G.  3. 
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INSURANCE. 
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ISG.  3.  c-78.  5.24?.  to  give  in- 
formation  as  to  the  road  in  F, 
The  King  v.  The  Inhabitants  of 
Fvlingdales,  M.  8  G.  4.  Page  438 

5.  Where  a  high  constable  presents 
persons  for  a  nuisance  in  a  high* 
way,  he  must  go  before  the  grand 
jury,  and  give  his  evidence  on 
oath.  The  King  v.  The  Bridge- 
'ooaier  and  Taunton  Canal  Com- 
pany,  M,  8  G.4.  514 

6.  By  a  local  act  certain  trustees  of 
roads  were  authorised  to  make 
an  order  for  stopping  up  part  of 
certain  old  highways,  and  a  right 
of  appeal  was  given  to  any  per- 
son or  persons  who  might  be 
aggrieved  by  the  making  of  any 
such  order:  Held,  tliat  in  a  notice 
of  appeal  against  an  order  of  the 
trustees  for  stopping  up  a  high- 
way, it  was  necessary  to  state 
that  the  party  intending  to  ap- 
peal was  aggrieved  by  the  order. 
The  King  v.  Justices  of  West 
Riding  of  Yorkshire^  H.  S  & 
9  G.  4.  678 

INCLOSURE  ACT. 

Where  an  in  closure  act  gave  the 
commissioners  power  to  award 
lands  in  exchange  for  others  in 
an  adjoining  parish,  and  also  to 
award  lands  to  those  who  bought 
them  of  persons  entitled  to  allot- 
ments :  Held,  that  they  might 
award  lands  given  in  exchange 
partly  for  other  lands  and  partly 
for  money,  and  that  the  award 
need  not  have  an  ad  valorem 
stamp  upon  the  money  consider- 
ation. Doe  on  the  demise  of  Lord 
Sujffield  V.  Preston^  M.  8  G.  4. 

392 

INDICTMENT. 

1.  Indictment  charged  that  de- 
fendants removed  a  culvert  in 
the  parish  of  <S.>  opposite  to  a 


mill  there,  in  a  highway  there 
leading  from  S.  to  thi  Held,  on 
motion  in  arrest  of  judgtnenti 
that  it  sufficiently  appeareid  that 
the  culvert  removed  was  in  the 
parish  of  S.  The  King  v^Kuight 
and  Others,  M.  8  G.  4.  Page  413 
2.  An  indictment  charged  that 
A.  JB.,  on,  ^c.  being  the  aenrant 
of  «/.  i/.,  on  the  same  day,  &c. 
one  gold  ring,  &c.  then  and  there 
being  in  the  possession  of «/.  i/., 
and  being  his  goods  and  chattels, 
feloniousJy  did  steal :  Held,  that 
the  fair  import  of  the  chargs  was, 
that  A,  B.  was  the  servant  of 
«/.  //•  at  the  time  when  tha  theft 
was  committed,  and  that  the 
indictment,  therefore,  wanaated 
judgment  of  transpcotation  for 
fourteen  years.  The  King  v. 
Mary  Somertouy  M.  8  G.  4«    463 

INSOLVENT  DEBTORS'  ACT. 

The  Stat.  1.  G.4.  <;. lia^*lL  enacts, 
that  no  suit  in  law  be  proceeded 
in  further  than  an  arrest  on  mesne 
process  by  any  assignee  of  an  in* 
solvent's  estate,  witSiout  the  con- 
sent of  creditors  and  approbation 
of  one  of  the  commisaioner'S'of 
the  insolvent  court :  Held,  ia  an 
action  brought  by  an  attorney  to 
recover  his  bill  of  costs  incurred 
in  an  action  at  the  suit  of  such 
assignee,  that  it  was  iiieatiibent 
on  the  attorney  to  prove  that  the 
consent  of  creditors  andttbeap* 
probation  of  one  of  the  eom- 
missiooers  of  the  insolvebt  court 
had  been  obtained,  or,  at  all 
events,  that  he  had  infbnned'  his 
client  that  such  consent  wai  ne- 
cessary. Allison^  Oent^tt^Cf^c 
v.Raynerf  M.S0.4f        -      441 

INSURANCE. 

1.  A  policy  in  the  usual  form  was 
effected    on    pearl-ashes,    on-  a 

voyage 
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voyage  at  and  from  Liverpool 
to  London.  The  captain  took  in 
goods  at  Liverpool  for  Southamp* 
ton  as  well  as  London,  intendiDg 
to  go  first  to  the  former. place. 
He  accordingly  went  into  South' 
ampton  and  delivered  the  goods 
shipped  for  that  place,  and  after- 
waros  proceeded  to  London*  The 
termini  of  the  voyage  being  the 
same  as  those  described  in  the 
policy»  it  was  held  to  be  the  same 
voyage  until  the  vessel  reached 
the  duriding  point,  and  that  the 
policy  attached^  although  put- 
ting into  Southampton^  was  a 
deviation. 

The  goods  insured  received 
considerable  damage  from  sea 
water.  But  they  were  not  ex- 
amined at  Southampton f  nor  until 
they  reached  London^  when  the 
damage  was  found  to  amount  to 
60  per  cent.  Before  the  vessel 
reached  the  dividing  point  of  the 
two  voyages  she  had  met  with 
bad  weather,  and  had  made  much 
water,  and  on  one  occasion  the 
water  pumped  up  appeared  to 
hold  the  pearl  ashes  in  solution. 
On  the  voyage  from  Southampton 
to  London  there  were  no  heavy 
seas,  and  the  weather  was  toler- 
ably fair.  Under  these  circum- 
stances it  was  held,  that  it  was  a 
question  for  the  jury,  whether 
the  pearl  ashes  had  sustained 
damage  to  the  amount  of  3  per 
cent,  before  the  deviation;  and 
they  having  found  that  they  had 
sustained  damage  to  that  amount, 
tlie  Court  refused  to  disturb  the 
verdict.  Hare  v.  Travis,  2\ 
8G.4.  Page  14. 

2.  A  ship  having  goods  on  board 
which  were  insured,  but  war- 
ranted free  from  average  unless 
general  or  the  ship  should  be 
stranded,  was  compelled  in  the 
course  of  her  voyage  to  put  into 
a  tide   harbour,  and  was   there 


moored  along  side  a  quay  in  the 
usual  place  £>r  sbips  of  her  bar- 
den.     It  became   necessary,  m 
addition  to  the   usual  mooringi, 
to  fasten  her  by  tackle  to  posts 
on  the  shore  to  prevent  her  falliog 
over  upon  tlie  tide  leaving  her. 
The  rope  with  which  she  was  so 
fastened,  not  beinff  of  sufficient 
strength,   broke   when  the  tide 
left  the  vessel,  and  she  fell  over 
upon  her  side,  and  was  thereby 
stove   in    and    greatly  injured: 
Held,  that  this  was  a  stranding 
within  the  meaning  of  that  word 
in  the  policy,  and  that  the  under- 
writers were  liable  for  a  partial 
loss,  although  the  stranding  might 
have  been   occasioned  remotdj 
by  the  negligence  of  the  crew  m 
not  providing  a  rope  of  sufficient 
strength  to  fasten  the  vessel  to 
the  shore.     Bishop  and  AnoUier 
V.  Pentland,  T.  8  ^.4-.  Page  219 
3.  Where  a  ship   being  in  a  very 
leaky  state  was  deserted  at  sea 
by  her  crew,  acting  honk  Me  for 
the  preservation  of  their  lives, 
and   was   on    the   following  day 
found  and  taken  possession  of  bj 
the  crew  of  another  vessel,  who 
succeeded  in  taking  her  into  port, 
where  she  was  repaired  and  after- 
wards sent  to  this  country,  but 
subject  to  claims  for  salvage  and 
repairs  equal  to  or  exceeding  her 
value  :    Held,    that    the  owners 
having  given  notice  of  abandco- 
ment   before   they  received  any 
tidings  of  the  ship's  safety,  were 
entitled  to   recover   against  the 
underwriters  as  for  a  total  loss. 
Holdstvorth  and  Another  v.  Wut 
and  Others,  i/.  8  &  9  G.  4.     79* 

IRISH  PEER. 
See  Arr£st,  2. 

IRISHMAN. 

See  Settlement,  1. 

JOINT 


JUSTICES. 
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JOINT  STOCK  COMPANY. 

1.  Where,  in  an  action  for  goods 
supplied  for  the  purpose  of  work- 
ing a  min6,  it  appeared  that  the 
defendant  had  paid  money  for 
certain  shares,  and  received  a 
certificate  that  she  was  a  pro- 
prietor of  those  shares,  and  that 
she  had  acknowledged  that  she 
was  a  shareholder;  but  no  as- 
signment of  any  interest  in  the 
mine  had  been  made  to  her : 
Held,  that  the  action  could  not 
be  maintained.  Vice  v.  Ladi/ 
Anson,  M.  8  G.  4.  Page  409 

2.  A,,  an  attorney,  and  B.  and  C 
had  been  members  of  a  trading 
company.  After  the  dissolution 
of  that  company,  B.  and  C.  were 
sued  by  creditors  of  the  company, 
and  retained  A.  to  defend  the 
action,  and  in  the  course  of  mak- 
ing that  defence  a  bill  of  costs 
was  incurred  :  Held,  that  ^.,  as 
a  member  of  the  company,  being 
jointly  liable  to  contribute  to 
the  expense  of  defending  those 
actions,  could  not  maintain  any 
action  against  B.  and  C.  for  his 
bill  of  costs.  Milburne  v.  Codd 
and  Another,  M.  8  G.  4.         419 

JUDGMENT. 
See  Trover,  3. 

JUDGMENT  OF  NON  PROS. 
See  Practice,  7. 

JUSTICES. 

1.  Where  the  high  constable  of  a 
borough  by  the  direction  of  the 
justices,  employed  and  paid  a 
number  of  special  constables  to 
suppress  riots  at  an  election ;  and 
the  ordinary  constables  were  also 
constantly  employed  by  him  dur- 
ing the  same  period,  in  endea- 


vouring to  keep  the  peace,  for 
which  service  he  made  them  a 
compensation :  Held,  that  the 
justices  were  warranted  in  con- 
sidering the  monies  so  expended 
as  **  extraordinary  expenses  in- 
curred by  the  high  constable  in 
case  of  riot,"  within  the  meaning 
of  the  41  G.  3.  c.  78.  #.2;  and  in 
making  an  order  upon  the  trea- 
surer to  reimburse  him  those  ex- 
penses. The  King  v.  The  Jus^ 
tices  of  the  Borough  ofLeicestery 
T.  8  G.  4.  Page  6 

2.  Where  in  trespass  against  t^o 
magistrates,  for  breaking  and  en- 
tering the  plaintiff's  close  in  the 
parish  of  ^.,  and  seizing  his  sheep ; 
It  appeared  that  the  defendants 
upon  the  complaint  of  the  sur- 
veyor of  the  highways  appointed 
for  the  whole  parish,  convicted 
the  plaintiff  of  neglecting  to  do 
statute  duty,  and  issued  a  war- 
rant to  levy  the  penalty,  under 
which  the  act  complained  of  was 
done :  Held,  that  the  conviction 
being  good  upon  the  face  of  it, 
was  a  sufficient  defence,  i&nd  that 
the  plaintiff  could  not  in  this 
action  try  the  question,  whether 
the  land  which  he  occupied  was 
exempt  from  the  burthen  of  re- 
pairing the  roads  in  othier  parts 
of  the  parish.  Faxvcett  v.  Fdxvlis 
and  Another^  M.  8  G.  4.         894 

3.  Where  a  magistrate  presented  a 
road  in  the  township  of  jp,  '*  upon 
the  information  upon  oath  oi  A. 
J9.,  surveyor  of  the  highway^  for 
the  township  of  C,  whu^h  is 
thirty-five  miles  distant  from  the 
township  of  JF'.,  &c. :"  Held,  in 
arrest  of  judgment,  that  this  pre- 
sentment was  bad,  for  that  it  did 
not  appear  that  the  information 
upon  oath  was  given  to  the  pre* 
senting  magistate,  and  Uie  sur- 
veyor of  the  highways  in  C.  had 
no  authority  under  the  18  G.  3. 
c.  78.  s.  ^24f.  to  give  information  as 

to 
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to  the  road  in  F.  The  King  v. 
The  Inhabitants  of  Fylingdalesj 
M.SG.^  Page  438 

4.  Where  a  person  employed  by  an 
attorney  to  keep  possession  of 
goods  seized  under  a  fieri  facias, 
made  complaint  to  a  magistrate, 
that  he  could  not  obtain  payment 
for  his  services ;  and  the  magis- 
trate having  summoned  the  party 
and  heard  the  complaint,  pro- 
ceeded under  the  20  G.  2.  c.  19. 
and  made  an  order  upon  the  at- 
torney for  payment  of  a  certain 
aura,  which  was  afterwards  levied 
oil  his  goods :  Held,  that  the  ma- 
'  gistrate  was  liable  to  an  action  of 
trespBiS,  for  that  the  service  per- 
formed was  not  of  such  a  nature 
as  to  give  him  jurisdiction  under 
the  fOG.%  c.  19.  Branxioell  v. 
Pennecky  M.  8  G.  4.  536 

LABOURER. 

See  Justices,  4. 

LANDLORD  AND  TENANT. 

1.  A  tenancy  for  years,  determin- 
able on  lives,  is  not  a  holding  for 
**  any  term  or  number  of  years 
certain,"  within  the  1  G.  4.  c.  78. 
s.  1.  Doe  on  the  demise  ofPem^ 
berton  and  Others  v,  /ioe,  T. 
8  G.  4.  2 

^  By  lease,  the  lessor  demised  for 
a  term  of  years  a  piece  of  ground 
at  a  fixed  annual  rent.  The  te- 
nant covenanted  not  to  build  on 
the  land  without  the  license  of 
the  lessor.  The  lessor  covenanted 
to  pay  all  taxes  already  charged 
or  to  be  charged  upon  or  in 
respect  of  the  demised  piece  of 
ground,  during  the  continuance 
of  the  term.  At  the  time  when 
the  lease  was  executed,  the  lessor 
gave  a  license  to  the  lessee  to 
build  on  the  land  demised.  The 
lessee  did  build,  and  thereby  in- 
creased the  annual  value  of  the 


premises :  Held,  that  the  land- 
lord was  liable  upon  his  covensot 
to  pay  the  taxes  in  proportiDn  to 
the  tent  reserved,  and  not  to  tbe 
improved  value. 

The  tenant  compounded  for 
his  taxes  under  the  provisions  (A 
a  local  acty  and  in  consequence  of 
such  composition,  his  premises 
were  assessed  at  a  less  annual 
sum  than  the  improved  anoaii 
value :  Held,  that  the  tenant  paid 
taxes  in  respect  of  the  wbok 
improved  annual  value,  and  that 
the  landlord  was  to  pay  that  pro- 
portion of  the  taxes  paid,  which 
the  rent  bore  to  such  improTcd 
annual  value.  Watson  v.  Hime, 
T.  8  G.  4.  Page  285 

3.  Parol  evidence  of  the  fact  of 
tenancy  is  admissible,  although 
the  tenant  hold  under  a  written 
agreement.  The  King  v.  Tk 
Inhabitants  of  Holy  TrinUy^  Hvil, 
M.  SG.if.  611 

4.  Wliere  a  parol  agreement  was 
made  between  A.  and  jB.,  that 
the  former  should  let,  and  the 
latter  take  certain  premises,  upon 
the  terms  and  conditions  con- 
tained in  a  lease  of  the  same  pre- 
mises granted  by  A.  to  C. :  Held, 
that  in  an  action  by  A.  against  B. 
for  rent  and  non-repair,  the  lease 
could  not  be  read  in  evidence 
unless  duly  stamped.  Turner  v. 
Poivery   //.  8  &  9  G.  4.  625 

5.  A  party  contracted  for  an  as- 
signment of  a  lease  of  a  public- 
house,  which  was  described  as 
h olden  at  a  certain  net  renty  upon 
usual  and  common  covenants. 
The  lease  contained  a  covenant 
by  the  tenant  to  pay  land-tax, 
sewer's  rate,  and  all  other  taxes; 
and  a  proviso  for  re-entry,  if  any 
business  but  that  of  a  victualler 
should  be  carried  on  in  the  house; 
and  it  was  proved  that  a  con- 
siderable majority  of  public-house 
leases  contained  such  a  proviso : 

Held, 
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Heldy  that  the  covenant  to  pay 
land-tax,  &c.  was  a  common  co- 
venant in  a  lease  reserving  a  net 
rent ;  and  that  the  proviso  for 
re-entry  must,  with  reference  to 
a  lease  of  a  public-house,  also 
be  considered  usual  and  common. 
Bennett  v.  JVomack^  H.  8  &  9 
G.  4.  Page  627 

6.  In  construing  acts  of  parliament, 
the  Court  must  take  into  con- 
sideration not  only  the  language 
of  the  preamble  or  of  any  par- 
ticular clause,  but  of  the  whole 
act ;  und  if  in  some  of  the  enact- 
ing clauses  expressions  are 
found  of  more  extensive  im- 
port than  in  others,  or  than  in 
the  preamble,  the  Court  will  give 
effect  to  those  more  extensive 
expressions,  if  upon  a  view  of 
the  whole  act  it  appears  to  have 
been  the  intention  of  the  legis- 
lature that  they  should  have 
effect. 

Upon  this  ground,  where  a 
lease  of  certain  waggon-ways  was 
granted  to  A.  B.  under  the  au- 
thority of  an  act  of  parliament, 
in  which,  as  well  as  in  the  lease, 
there  was  a  proviso  for  re-entry, 
in  case  he  neglected  in  any  one 
year  to  bring  a  certain  quantity 
of  coals  to  C  for  the  use  of 
the  inhabitants  of  L.,  and  sell 
them  there  at  a  certain  price; 
and  by  a  subsequent  act,  the 
preamble  of  which  recited  that 
the  price  was  inadequate,  and 
that  the  inhabitants  of  £.  would 
sustain  great  inconvenience  if  A. 
B.  ceased  to  supply  them  with 
coals ;  it  was  enacted,  first,  that 
the  former  act,  confirming  the 
lease,  (except  such  parts  as  were 
thereby  altered  or  repealed,) 
should  continue ;  that  A>  B* 
might  sell  his  coals  brought  to 
and  deposited  at  C,  or  at  any 
other  place  near  thereto^  to  be 
used  as  a  repository  for  coals, 


instead  thereqff  at  a  certain  in- 
creased price.  Another  section 
provided,  that  if  A.  B*  neglected 
to  bring  the  stipulated  quantity 
of  coals  to  C.  or  to  such  other 
place  near  thereto,  to  be  used  as  a 
repository  for  coals  instead  thereqff 
and  sell  them  there  at  the  price 
fixed  by  that  act,  his  interest  in 
the  waggon-ways  should  cease: 
Held,  that  although  the  pream- 
ble did  not  recite  an  inteation  to 
give  A.  B.  liberty  to  change  the 
place  used  as  a  repository  for 
coals;  and  although  it  was  not 
expressly  enacted  that  he  might 
do  so,  yet  that  the  intention  of 
the  legislature  to  give  him  that 
privilege  was  clear,  and  that  he 
might  do  so  without  forfeiting  his 
interest  in  the  waggon-ways. 
Doe  dem,  Bywaier  v.  Brandling 
and  Others,  i/.  8  &  9  G.  4. 

Page  64S 

LATITAT. 
See  Practice,  II. 

LEASE. 

See  Landlord  and  Tenant,  2.  4^ 
5,6.    Stamp,  5. 

LIBEL. 

Declaration  stated,  that  defendant 
contriving,  &c.  did  print  and 
publish  of  and  concerning  the 
plaintiff  a  libel,  containing  the 
false  and  scandalous  matter  fol- 
lowing, without  alleging  that  thai 
matter  was  of  and  concerning  the 
plaintiff,  and  then  set  out  the 
libel,  which  on  the  &ce  of  it  did 
not  manifestly  appear  to  relate 
to  the  plaintiff,  and  there  was  na 
inuendo  to  connect  it  with  the 
plaintiff:  Held,  upon  writ  of  error, 
that  the  count  was  bad.  Clement 
v.  Fisher  (in  error),  Af.  8  G.  4. 

459 
LICENCE, 
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LICENCE. 
See  Trover,  4. 

LIEN. 

1.  A  wharfinger  at  Hull  claimed  a 
general  lien  for  wharfage,  la- 
bourage,  (comprising  landing, 
weighmgy  and  delivery),  and  ware- 
house rent.  The  claim  for  wharf- 
age was  admitted,  but  as  to  the 
residue,  upon  a  case,  stating  that 
in  HmU  such  claim  had,  in  a 
great  majority  of  instances,  been 
acquiesced  in,  but  in  others  had 
been  rejected,  and  that  the  right 
had  long  been,  and  still  was  a 
disputed  point  there :  Held,  that 
the  claim  could  not  be  supported, 
as  the  right  of  general  lien  anses 
out  of  an  express  or  implied  con- 
tract, of  which  the  former  had 
not  been  made,  and  the  latter 
could  not  be  inferred  from  the 
circumstances  stated  in  the  case. 
Holdemess  and  Another,  As- 
signees, V.   Collinson,  T,  8  G.  4. 

Page  212 

2.  Where  a  broker  having  accepted 
bills  for  his  principal,  on  the  se- 
curity of  goods  then  in  his  hands, 
pledged  tne  goods  with  a  person 
who  had  notice  of  the  agency, 
but  did  not  inform  the  principal 
of  this  transaction:  Held,  that 
under  the  6  G.  4.  c.  94.  s,  5.  the 
broker  could  only  transfer  such 
right  as  he  had,  which  was  a 
right  to  be  indemnified  against 
the  bills  which  he  had  accepted ; 
and  that  tlie  principal  having  sa- 
tisfied those  bills,  was  entitled  to 
have  back  his  goods  from  the 
pawnee,  without  paying  the 
amount  for  which  they  were 
pledged.  Fletcher  v.  Heath  and 
Others,  M.SG.^.  517 

MANDAMUS. 

Where  an  appeal  aeainst  an  order 
of  removal  was  dismissed  on  the 


ground  that  the  appellant  had 
not  given  the  notice  reauired  by 
the  rules  of  the  justices,  this 
Court,  thinktne  it  reaaonable  that 
Che  appeal  should  be  heard, 
granted  a  mandamus  to  the  jus- 
tices to  enter  continuances  and 
hear  the  appeal.  The  King  t. 
The  Justices  of  Lancashire,  H. 
SSc9G.^  Page  691 


MARKET. 

The  lord  of  an  ancient  market  msy, 
by  law,  have  a  right  to  pre?eDt 
other  persons  from  selling  goods 
in  their  private  houses  situated 
within  the  limiu  of  his  franchise. 
Where  such  a  market  had  been 
from  ancient  times  held  in  a  pub- 
lie  street,  but  in  consequence  of 
the  increased  population  and  traf- 
fic, persons  frequenting  the  mar- 
ket-place were  subjected  to  in- 
convenience  and  danger,  and  the 
lord  had  permitted  part  of  the 
market-place  to  be  used  for  other 
purposes    than    for   the  sale  of 
articles  usually   sold   there.    In 
an  action,  brought  by  the  lord 
against  the  owner  of  a  house  ad- 
joining to  the  market-place  for 
there  opening  a  shop  and  selling 
goods,  but  who,  at  the  time  when 
he  sold  the  goods,  had  a  stall  in 
the  market-place  which  he  might 
have  occupied  ;  it  was  held,  that 
it  was  properly  submitted  to  the 
jury,  to  find  whether,   from  the 
state   of  the  market-place,  the 
defendant  had  a  reasonable  cause 
for  selling  in  his  private  house; 
and  a  verdict  having  been  found 
for  the  plaintiff,    the   Court  re- 
fused to  grant  a  new  trial.    Mas- 
ley  V.  Walker,  T.  SG.^.         40 


MARSHAL. 
See  Practice,  15. 

MASTER 


NOTICE  OF  APPEAL. 

MASTER  AND  SERVANT. 

Where  a  person,  employed  by  an 
attorney  to  keep  poaaession  of 
goods  seized  under  a  fieri  facias, 
made  complaint  to  a  magistrate, 
that  he  could  not  obtain  payment 
for  his  services,  and  the  magis- 
trate, having  summoned  the  party 
and  heard  the  coroplaint«  pro- 
ceeded under  the  20  G.  2.  c.  19*, 
and  made  an  order  upon  the  at- 
torney for  payment  of  a  certain 
sum,  which  was  afterwards  levied 
on  his  goods:  Held,  that  the 
magistrate  was  liable  to  an  action 
of  trespass,  for  that  the  service 
performed  was  not  of  such  a 
nature  as  to  give  him  jurisdiction 
under  the  20  G.  2.  c,  19.  Bran- 
tDcll  V,  Penneck,  M.  8  G.  4. 

Page  536 

MESNE  PROHTS. 
See  Costs,  S. 

MONEY  HAD  AND 
RECEIVED. 

See  Pleading,  7. 

MORTGAGOR  AND 
MORTGAGEE. 

Where  A,^  the  managing  owner  of 
a  ship,  mortgaged  his  share  to 
Bn  who  procured  the  transfer  to 
be  duly  mdorsed  on  the  certifi- 
cate of  registry,  but  A*  con- 
tinued in  the  management  as  be- 
fore, and  B.  did  not  take  pos- 
session or  interfere  in  the  con- 
cerns of  the  ship  :  Held,  that  he 
was  not  liable  for  repairs  and 
necessaries  done  and  supplied  in 
pursuance  of  i^.'s  orders.  Briggs 
V.  Wilkinson  and  Other* f  T.BG. 4. 

30 

NOTICE  OF  APPEAL. 

See  Appeal,  2|  3, 4. 
Vol.  VII. 
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See  Appeal,  8.    Pook  Rate,  5. 

1.  An  overseer  has  not,  by  virtue 
of  his  office,  any  authority  to  bor- 
row money;  and  in  an  action 
a|^inst  a  surety  on  a  iHmd  con- 
ditioned for  the  ovarseer's  faith- 
fully accounting  for  all  sums  re- 
ceived by  him  br  virtue  of  his 
office,  the  suretr  u  not  liable  for 
a  sum  lent  to  the  exr^rseer,  and 
applied  by  him  to  parodiial  pur- 
poses. Leigh  and  ■  Another  y. 
Tayhr,  M.  8  G.  4.  Fige  491 
S.  By  statute  17  G.  9.  a  3.  s.2.  it 
is  enacted,  '*  That  overseers  of 
the  poor  shall  permit  inliabitanta 
of  the  parish  to  inspect  rates  at 
all  seasonable  times;"  and  br 
section  3.  ''  if  any  overseer  shaU 
not  permit  an  inhabitant  to  in- 
spect the  rate,  such  overseer  for 
every  such  ofenee  shall  forfeit 
and  pay  to  the  party  aggrieved 
the  sum  of  901. :  *'  Held,  first, 
that  a  demand  to  inspect  a  rate 
made  on  the,  overseer  by  a  rated 
inhabitant  in  the  presence  of  his 
attorney,  was  a  lawful  demand. 

Secondly,  that  the  refusal  to 
produce  tlie  rate  npon  a  lawful 
demand  constitutes  the  inhabit- 
ant a  party  grieved  within  the 
meaning  of  the  statute. 

Thirdly,  that  a  notice  that  a 
rate  of  so  much  in  the  pound 
would  be  collected  forthwith^  was 
a  good  publication  of  the  rate, 
although  it  was  not  stated  that  it 
had  been  allowed  by  tho  justices. 

Fourthly,  that  a  demaml  to  see 
<<  the  rate  "  was  suficieDtly  spe- 
cific, there  being  only  ona  rata  in 
esse  at  that  time. 

Fifthly,  that  the  ovarseer,  by 
refusing  to  shew  the  rate,  and 
referring  the  paity  to  the  select 
vestry  as  a  place  where  he  would 
be  allowed  to  inspect  it,  incur* 
3L  red 
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red  the  penalty  imposed  by  the 
17G.2.  C.S. 

Sixthly,  that  an  assistant  over- 
seer, appointed  by  a  select  vestry 
under  the  provisions  of  the  59  G.  S. 
c.  12.  «.  9.»  is  not  liable  to  the 
penalties  imposed  by  the  17  G.  2. 
€•  S.  s.  S.  upon  overseers  not  per- 
mitting inhabitants  to  inspect  the 
rate,  unless  it  be  proved  that  the 
select  vestry  have  imposed  upon 
such  assistant  overseer  the  duty 
of  producing  the  rate  to  the  in- 
habitants. Bennett  v.  Edwards^ 
M,  8  G.  4.  Page  586 

S«  Where  a  demand  to  inspect  a 
rate  was  made  upon  an  overseer 
on  his  own  premises,  not  far  from 
his  house,  and  he  refused  to 
allow  the  inspection,  but  not  on 
the  ground  that  it  was  inconve- 
nient to  go  to  his  house  for  that 
purpose :  Held,  in  an  action 
against  him  for  the  refusal,  that 
this  was  a  reasonable  demand. 
Parker  v.  Edwards,  M.  8  G.  4. 

594 

PARTNERSHIP. 

See  Poor  Rate,  1.    Power  of 
Attorney. 

1.  Where,  in  an  action  for  goods 
supplied  for  the  purpose  of  work- 
ing a  mine,  it  appeared  that  the 
defendant  had  paid  money  for 
certain  shares,  and  received  a 
certificate  that  she  was  proprietor 
of  those  shares  ;  and  that  she  had 
acknowledged  that  she  was  a 
shareholder,  but  no  assignment 
of  any  interest  in  the  mine  had 
been  made  to  her:  Held,  that 
the  action  could  not  be  main- 
tained. Vice  V.  Ladt/  Anson, 
M.  8  G.  4.  409 

2.  A.y  an  attorney,  and  B,  and  C, 
had  been  members  of  a  trading 
company.  After  the  dissolution 
of  that  company,  B*  and  C  were 
sued  by  creditors  of  the   com- 


pany, and  retained  A.  to  defend 
the  actions,  and  in  the  course  of 
making  that  defence  a  bill  of 
costs  was  incurred :  Held,  that 
A.i  as  a  member  of  the  company, 
being  jointly  liable  to  contribute 
to  the  expense  of  defending  those 
actions,  could  not  maintain  any 
action  against  B,  and  C.  for  his 
bill  of  costs.  Milbum  v.  Codd, 
M.  8  G.  4.  Page  419 

S.  Where  A.  and  2?.  agreed  to  take 
a  farm,  and  pay  C>  the  former 
occupier,  for  certain  articles,  bv 
bills  at  three  monthsy  and  C  af- 
terwards, without  the  knowledge 
or  consent  of  A.y  toek  from  B. 
bills  for  the  amount,  payable  at 
six  and  twelve  months,  accepted 
by  himself  in  his  own  name  and 
i4.-s :  Held  that  the  latter  could 
not  be  sued  on  the  bills.  Green- 
tlade  V.  Dovoer  and  Colman,  //. 
8&9G.4.  655 


PAYMENT. 

1.  Where  the  seller  of  goods  re- 
ceived from  the  purchaser  an 
order  upon  his  banker  for  the 
price,  and  the  latter  (with  whom 
money  had  been  deposited  to 
meet  that  and  certain  other  de- 
mands), offered  to  nay  in  cash, 
deducting  discount  for  the  period 
of  credit,  or  by  a  bill  upon  a  third 
person,  which  the  seller  elected 
to  take :  Held,  that  although  the 
bill  was  afterwards  dishonoured, 
he  could  not  sue  the  purchaser 
for  the  price  of  the  goods.  Smiih 
and  Others  v.  Ferrand,  T.  8  G.  4. 

19 

2.  A  payment  made,  in  order  to 
obtam  possession  of  goods  or 
property  to  which  a  party  is  en- 
titled, and  of  which  he  cannot 
otherwise  obtain  possession  at 
the  time.  Is  a  compulsory,  aod 
not  a  voluntary  payment,  and 
may  be  recovered  back. 
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The  agent  for  the  grantee  of 
several  annuities  delivered  him 
four  accounts  in  the  course  of 
eighteen  months^  and  gave  him 
credit  for  all  the  half-yearly  in- 
stalments of  the  several  annuities 
then  due,  but  stated  that  some 
of  them  had  not  been  received. 
He  charged  commission  on  all 
the  instalments,  and  paid  the 
balance  of  the  accounts  as  if  they 
had  been  received,  and  in  the 
later  accounts,  never  brought 
forward  those  sums,  nor  inti- 
mated that  he  expected  them  to 
be  repaid :  Held,  upon  a  bill  of 
exceptions,  that  upon  this  evi- 
dence, the  jury  were  properly 
told  b^  the  Judge,  that  they 
might  infer  an  agreement  where- 
by the  agent  made  himself  per- 
sonally responsible  for  the  pay- 
ment of  those  annuity  instal- 
ments, in  default  of  payment  by 
the  grantors.  Shato  and  Others^ 
Assignees  of  Howard  and  GibbSf 
v.  Woodcock,  r.  8  G.  4.   Page  73 

PENAL  ACTION. 

See  Overseer,  2. 

The  plainti£P,' in  an  action  on  the 
statute  9  Anne,  c.  14.  s.  2.,  reco- 
vered treble  the  value  of  money 
lost  at  play,  the  loser  not  having 
sued  within  the  time  prescribed 
by  the  statute,  a  writ  of  error 
was  brought  by  the  defendant, 
and  judgment  was  affirmed  with- 
out costs :  Held,  that  the  poor  of 
the  parish  where  the  offence  was 
committed  were  entitled  to  one 
moiety  of  the  sum  recovered, 
without  deducting  costs.  Willan 
V.  Taylor y  T,SG.^.  Ill 

PLEADING. 

1.  Where  a  party  declared  upon 
two  written  agreements,  by  the 
second  of  which  variations  were 
made  in  the  first,  and  there  were 


also  counts  upon  each  separately; 
and  it  appeared  when  the  instru- 
ments were  produced  in  evidence 
by  the  plaintiff,  that  the  first  only 
was  stamped:  Held,  that  the 
second  could  not  be  read  in 
evidence  to  support  the  plain- 
tifi''s  case,  but  nught  be  looked 
at  in  order  to  ascertain  whether 
the  first  was  altered  by  it,  and 
that  therefore  the  plaintiff  could 
not  exclude  the  second  agree- 
ment and  proceed  upon  the 
counts  setting  out  the  first  only. 
Reed  v.  Deere,  T.  8  G.4. 

Page  261 

2.  Where  in  case  the  declaration 
stated  that  the  plaintifi^  delivered 
a  trunk  to  the  defendant  to  be 
put  into  a  coach  at  ChestcTf  in 
the  county  of  Chester,  to  wit,  at, 
&C;  and  saiely  carried  to  ShretoS' 
burv,  and  that  through  defend- 
ant s  negligence  it  was  lost ;  and 
it  appeared  in  evidence  that  the 
trunk  was  delivered  to  the  de- 
fendant at  the  city  of  Chester^ 
which  is  a  county  of  itself  se- 
parate from  the  county  gf  Chester 
at  large,  but  within  its  ambit : 
Held,  that  this  was  not  a  material 
variance,  but  that  the  declaration 
was  supported  by  the  evidence, 
as  no  evidence  was  given  of  the 
existence  of  any  other  place 
called  Chester.  Woodvffard  v. 
Booth,  T.  8  G.  4.  301 

3.  Trespass  for  breaking  apd  enter- 
ing the  plaintiff^s  close  and  tread- 
ing down  the  grass,  &c.,  and 
breaking  and  destroying  the 
hedges  and  fences  of  the  plain- 
tiff, &C.  The  defendant,  as  to 
all  the  trespasses,  pje^ded  that 
the  plaintiff's  close  was  parcel 
of  the  manor  of  C,  and  that  a 
certain  messuage  and  four  acres  of 
land  was  parcel  and  a  customary 
tenement  of  that  manor ;  and  that 
there  is  and  from  time  whereof, 
^c.  there  hath  been  a  custom 
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within  the  manor  that  the  cus- 
tomary tenant  of  that  tenement 
shall  have  common  of  pasture 
upon  the  plaintiff's  close;  that 
«/.  S.  being  seised  of  the  said 
customary  tenement,  having  oc- 
casion to  ose  his  common  of 
posturoi  entered  the  close  in 
which)  ACy  and  put  his  cattle 
in,  and  because  the  hedges  and 
fences  kad  been  improperly 
erected^  defendant  threw  them 
down.  The  plaintiff  in  his  re- 
plication took  issue  upon  the 
custom,  and  new  assigned  that 
the  defendant  entered  for  other 
purposes  than  those  mentioned 
m  tne  plea. 

Held,  first,  that  upon  the  issue 
joined  upon  the  replication,  the 
plaintiff  was  at  liberty  to  prove  a 
custom  for  the  lord  of  the  manor 
to  inclose  parcels  of  the  waste, 
and  a  grant  to  him  of  the  locus 
in  quo  under  such  custom,  and 
that  it  was  not  necessary  that 
that  custom  should  be  specially 
replied. 

Held,  secondly,  that  a  custom 
for  the  lord  of  a  manor  to  inclose 
the  waste  without  limit  or  re- 
striction, being  inconsistent  with 
the  rights  of  the  commoners,  was 
bad  in  point  of  law,  but  that  a 
custom  to  inclose  (even  as  against 
common  of  turbary)  parcels  of 
the  waste,  leaving  a  sufficiency 
of  common,  was  good ;  and  that 
it  lay  on  the  lord  or  his  grantee 
to  shew  that  a  sufficiency  of 
common  was  left. 

When  the  lord  or  his  grantee 
erects  fences  upon  the  common, 
the  commoner  may  by  law  de- 
stroy the  fences,  and  therefore 
the  fact  of  the  defendants  having 
entered  upon  the  plaintiff's  close, 
and  thrown  down  the  whole  of 
the  fences  which  he  had  erected, 
when  they  might  have  entered 
upon  the  close  without  throwing 


down  any  part  of  the  fences,  was 
held  not  to  be  eTidence  that  they 
entered  for  other  purposes  than 
those  mentioned  in  the  plea,  and 
did  not  warrant  the  jury  in  find- 
ing a  verdict  for  the  plaintiff  on 
the  new  assignment.  Arieit  v. 
£Uis,T.SG.4^  Page  546 

4«  By  the  special  memorandum  of 
a  declaration  it  was  stated  that 
the  plaintiff  administratrix,  on 
the  20th  of  January^  brought 
her  bill  into  the  office  of  the 
clerk  of  the  declarations  of  K.  B. 
according  to  the  course  and  prac- 
tice of  Uie  court,  and  filed  the 
same  as  of  MichaelmaM  term. 
Plea,  that  at  the  time  of  exhibit- 
ing the  bill,  the  plaintiff  was  not 
administratrix,  upon  which  issue 
was  joined.  It  appeared  that  the 
defendant  was  neither  an  attorney 
nor  a  prisoner  in  the  custody  of 
the  marshal.  The  bill  was  deli- 
vered on  the  20th  of  Januan^, 
The  letters  of  administration  were 
granted  on  the  10th  of  January: 
Held,  that  upon  the  issue  joined 
the  verdict  was  properly  found 
for  the  plaintiff,  the  Utter  having 
been  administratrix  at  the  time 
when  the  '  bill  was  exhibited. 
IVooldridge,  Administratrix^  v. 
Bishopy  M.  8  G.  4.  406 

5.  Assumpsit  in  consideration  that 
the  plaintiff  at  the  request  of  the 
defendant  would  consent  to  sus- 
pend proceedings  against  A.  oo 
a  cognovit,  defendant  promised 
to  pay  30/.  on  account  of  the 
debt  (for  which  the  cognovit  was 
given)  on  the  1st  of  April  then 
next.  Averment,  that  tlie  plain- 
tiff did  suspend  proceedings  on 
the  cognovits  The  plaintiff  at 
the  trial  proved  the  following 
agreement  in  writing  :  *^  The 
plaintiff  having  at  my  rtaunt 
consented  to  suspend  proceedings 
against  ^.,  I  do  hereby,  in  con- 
sideration thereof,  peraonally  pro- 
mise 
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mise  to  pay  30/.  on  account  of 
the  debt  on  the  Ist  day  of 
April"  Held,  that  as  the  re- 
quest must  have  preceded  the 
consent  to  suspend  proceedings, 
the  contract  might  be  declared 
on  as  an  executory  contract, 
and,  consequently,  that  there  was 
not  any  variance.  Secondly,  that 
the  consideration  for  the  promise 
was  sufficient,  because  it  must  be 
taken  as  a  consent  to  suspend 
proceedings,  at  least,  until  the 
1st  of  April.  Thirdly,  that  after 
verdict  tne  averment  that  '*  plain- 
tiff had  suspended  proceedings,** 
was  sufficient,  without  specifying 
for  what  period.  Payne  v.  Wilson, 
Gent.,  one,  Sfc,  Af .  8  G.  4. 

Page  423 

6.  Where  a  magistrate  presented  a 
road  in  the  township  of  F.  *'  upon 
the  information  upon  oath  of 
A,  B.,  surveyor  of  the  highways 
for  the  township  of  C,  which  is 
thirty -five  miles  distant  from  the 
township  o^  F.,  &c. ;  Held  in 
arrest  of  judgment,  that  this  pre- 
sentment was  bad,  for  that  it  did 
not  appear  that  the  information 
upon  oath  was  given  to  the  pre- 
senting magistrate,  and  the  sur- 
veyor of  the  highways  in  C.  h^d 
no  authority  under  the  13  G.  3. 
c.  78.  *.  24.  to  give  information 
as  to  the  road  in  is  The  King 
V.  2^he  Inhabitants  of  Fylingdtdes, 
M.  8  G.  4.  438 

7*  A  count  in  assumpsit  for  money 
had  and  received  by  the  defend* 
ant,  as  executor,  to  the  use  of 
the  plaintiff,  cannot  be  joined 
with  a  count  for  money  due  to 
plaintiff  from  defendant,  as  exe- 
cutor,  upon  an  account  stated 
with  him  of  money  due  from  him 
as  executor. 

Semble,  That  a  count  for  money 
paid  by  plaintiff  to  the  use  of  the 
defen(iant  as  executor,  may  be 
joined  with  such  a  count  on  an 


account  stated.    Ashby  v.  Ashby^ 
M.  8  G.  4.  Page  444 

8.  Declaration  stated  that  defend- 
ant contriving,  &c.,  did  print  and 
publish  of  and  concerning  the 
plaintiff  a  libel  containing  the 
false  and  scandalous  matter  fol- 
lowing, without  alleging  that  that 
matter  was  of  and  concerning  the 

{>iaintiff,  and  then  set  out  the 
ibel,  which  on  the  face  of  it  did 
not  manifestly  appear  to  relate 
to  the  plaintiff,  and  there  was  no 
inuendo  to  connect  it  with  the 
plaintiff:  Held,  upon  writ  of 
error,  that  the  count  was  bad. 
Clement  v.  Fisher  (in  error),  M, 
8  G.  4.  459 

9«  An  indictment  charged  that  A*  B. 
on,  &c.,  being  the  servant  of 
«/.  //.,  on  the  same  day,  &c.,  one 
gold  ring,  &c.,  then  and  there 
being  in  the  possession  of  «/•  H., 
and  beinff  his  goods  and  chattels, 
feloniously  did  steal :  Held,  that 
the  fair  import  of  the  charge  was 
that  A.B.  was  the  servant  of 
«/.  //.  at  the  time  when  the  theft 
was  committed,  and  that  the  in- 
dictment, therefore,  warranted 
judgment  of  transportation  for 
fourteen  years.  The  King  v. 
Mary  Somerton,  M.  8  G.  4.    463 

10.  Where  a  bill  of  exchange  pay- 
able qfier  sight,  having  been  pre- 
sented for  acceptance  and  re- 
fused, and  duly  protested,  was, 
eight  days  aflerwarda^  accepted 
by  a  third  person  for  the  honour 
of  the  drawer,  and  when  at  ma- 
turity according  to  that  accept- 
ance, was  presented  for  payment 
both  to  the  drawee  anci  the  ac- 
ceptor for  honour :  Held,  in  ac- 
tions against  the  Jatter  and  the 
drawer,  that  these  presentments 
for  payment  were  made  at  a 
proper  time.  But  it  was  held 
necessary  that  the  presentment 
to  the  drawee  for  payment  should 
be  averred  in  the  declaration; 
3  L  3  and 
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and  for  want  of  such  averment 
judgment  was  arrested.  Williams 
V.  Germatne,  M.  8  G.  4.  Page  468 
11.  Information  for  usurping  the 
office  of  burgess  of  the  borough 
of  S,  Plea,  that  the  burgesses 
were  a  body  corporate  by  pre- 
scription as  well  as  by  charter, 
and  that  the  common  council,  or 
major  part  of  them,  being  duly 
assembled  as  such  common  coun- 
cil for  such  purpose  within  the 
borough,  from  time  to  time  as 
often  as  it  had  seemed  fit  and 
convenient  to  them,  had  elected 
80  many  persons  to  be  burgesses 
as  to  them  seemed  fit.  The  plea 
then  (after  setting  out  a  charter 
by  which  the  king  granted  that 
there  should  be  a  ma^or,  ten 
aldermen,  and  ten  capital  bur- 
gesses, and  that  they  should  be 
the  common  council  for  all  things 
touching  the  government  of  the 
borough,)  stated  that  from  thence- 
forth there  had  been  and  still  were 
within  the  borough,  a  mayor,  ten 
aldermeui  and  ten  capital  bur- 
gesses, and  an.  indefinite  number 
of  burgesses,  and  a  common  coun« 
cil ;  that  on,  &c.  the  then  mayor 
and  divers  to  wit,  nine  of  the 
aldermen  of  the  borough,  being 
the  major  part  of  the  aldermen, 
and  nine  of^ the  capital  burgesses, 
being  the  major  part  of  such  ten 
capital  burgesses  so  granted  by 
the  charter,  being  the  major  part 
of  the  common  council  of  the 
borough  for  the  time  being,  duly 
assembled  and  met  together  as 
such  common  council  for  the 
purpose  of  electing  a  burgess, 
and  being  so  assembled,  it  seemed 
fit  to  them  to  elect,  and  they  did 
elect  the  defendant  to  be  a  bur- 
gess. Replication,  that  notice  of 
the  purpose  for  which  the  sup- 
posed assembly  of  the  common 
council  was  to  be  held,  was  not 
any  time  before  the  said  assembly 


was  held,  given  to  the  aldermen 
or  capital  burgesses  of  the  bo- 
rough,  or  any  or  either  of  them : 
Held,  upon  demurrer,  that  the 
replication  was  bad,  because  it 
assumed  as  a  general  proposition 
of  law,  that  there  could  not  be 
any  lawful  assembly  for  the  pur- 
pose of  electing  a  burgess  with- 
out previous  notice  of  the  pur- 
pose of  the  meeting  having  been 
given  to  every  member  of  each 
select  body  of  the  common  coun- 
cil ;  whereas,  if  all  the  members 
of  such  select  body  were  present 
at,  and  concurred  in  the  election, 
such  notice  would  have  been  un- 
necessary. The  King  v.  Sir  G. 
Chetwynd,  Bart.  H.S&9G.4. 

Page  695 

12.  Scire  facias  on  recognisance  of 
bail.  Plea,  no  ca.  sa.  duly  issued, 
lodged,  and  returned.  Replica- 
tion, ca.  sa.  issued  and  returned 
non  est  inventus.  Rejoinder,  that 
the  ca.  sa.  did  not  lie  in  the  she- 
riff's office  four  days,  exclusive 
of  the  day  it  was  lodged,  the  re- 
turn-day, and  an  intervening  Sun- 
day. Demurrer.  Held,  upon  de- 
murrer, that  the  rejoinder  was 
bad.  Sandon  v.  Proctor  and 
Another^  //.  8  &  9  G.  4.  800 

13.  Debt  on  bond.  Plea,  after 
craving  oyer  of  the  bond  and 
condition,  which  was,  that  A,  B. 
should  faithfully  account  for  all 
monies  received  by  him  as  col- 
lecting clerk,  that  A.  B.  did  ac- 
count. Replication,  that  A,  B. 
received  divers  sums,  amounting 
to  2000/.,  for  which  he  did  not 
account.  Rejoinder,  that  the 
sums  mentioned  in  the  replica- 
tion were  three  sums  of  1000/., 
500/.,  and  500/.  received  by  A.  B., 
of  C,  X).,  and  F.  and  G.,  and 
that  A.  B.  accounted  for  those 
suras.  Surrejoinder,  that  the 
sums  mentioned  in  the  repli- 
cation were  other  and  difierent 

sums 
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sums  than  those  alleged  In  the 
rejoinder  to  have  been  received 
and  accounted  for  by  A.  B.,  and 
concluding  to  the  country :  Held, 
upon  special  demurrer,  that  the 
surrejoinder  was  good.  Calvert 
and  Another  v.  Gordon^  Exe^ 
cutrix,  H.  8  &  9  G.  4.    Page  809 

POOR. 
See  Penal  Action. 


POOR  RATE. 
See  OvBiusEER,  2. 

1.  Where  only  one  of  several  part- 
ners was  resident  in  a  parish : 
Heidi  that  he  could  not  be  rated 
to  the  relief  of  the  poor  in  re- 
spect of  more  than  his  share  of 
the  partnership  personal  property. 
The  King  v.  Gosse,    T.  8  G.  4. 

60 

2.  Where,  by  act  of  parliament, 
certain  persons  were  empowered 
to  make  a  dock,  and  take  certain 
rates  and  duties  from  ships  re- 
sorting to  it»  and  the  same  statute 
provided  that  those  rates  should 
be  applied  to  paying  off  the  debt 
incurred  in  makmg  the  dock  and 
to  keeping  it  in  repair,  and  that 
then  the  rates  should  be  lowered, 
reserving  sufficient  to  keep  the 
dock,  &c.  in  repair :  Held,  that 
the  dock  company  were  not  rate- 
able to  the  relief  of  the  poor  in 
respect  of  the  dock  dues  received 
by  them,  nor  of  the  premises 
purchased  or  hired,  and  used  by 
them  for  the  purposes  of  the 
dock,  no  individual  having  any 
beneGcial  occupation  of  those 
premises.  The  Kins  v.  The  In- 
habitants  of  the  Partsh  of  Liver- 
pool,  T.SG.^  61 

3.  Where  the  surplus  tolls  of  a 
navigation  were  directed  by  act 
of  parliament  to  be  expended  in 


repairing  public  bridges  and  high- 
ways :  Held,  that  they  were  not 
rateable  to  the  relief  of  the  poor. 
The  King  v.  The  Trustees  of  the 
River  Weaver  Navigation,  T. 
SG.*.  Page70n.(c). 

4.  A  canal  company  is  rateable  to 
the  relief  of  the  poor  in  every 
parish  through  which  tbe  canal 
passes,  in  proportion  to  the  pro- 
fits which  the  land  occupied  by 
them  in  such  parish  yields,  ana, 
therefore^  where  a  canal  passed 
through  several  parishes  in  which 
the  tonnage  dues  payable  varied, 
it  was  held  that  the  company 
were  rateable  to  the  relief  of  the 
poor  of  each  parish  for  the 
amount  of  tonnage  dues  actually 
earned  there,  and  not  for  a  part 
of  the  vohole  amount  earned  along 
the  vihole  line  of  the  canal,  in 
proportion  to  the  length  of  the 
canal  in  that  parish.  The  King 
v.  The  Inhabitants  of  Kingswin^ 

ford,  T.  8  G.  4.  236 

5.  By  a  local  act  for  the  relief  of 
the  poor,  certain  commissioners 
were  enabled  to  make  rates  upon 
all  and  every  person  or  persons 
who  held,  occupied,  or  possessed 
land  in  the  parish ;  it  was  held 
that  a  corporation  was  liable  to 
be  rated,  although  by  a  clause  giv- 
ing an  appeal  to  the  quarter  ses- 
sions to  any  party  aggrieved, 
such  party  was  bound  to  enter 
into  a  recognisance. 

The  act  of  parliament  required 
that  before  any  action  should  be 
brought  to  recover  any  rates, 
there  should  be  a  personal  de- 
mand of  the  same,  or  a  demand 
in  writing  lefl  at  Uie  place  of 
abode  of  the  persons  charged,  or 
on  the  premises  charged :  Held, 
by  Bayley  J.,  that  a  demand 
made  at  a  meeting  of  the  cor- 
porate body  dulv  convened  was 
sufficient ;  and,  by  LittledaU  J., 
that  a  demand  fixed  on  Uie 
S  L  4  premises 
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jgrevDJMes  charged  under  the  rate 
was  sufficient. 

The  act  directed  all  actions  to 
be  brought  in  the  name  of  the 
treasurer.  An  order  was  made 
by  the  commissioners,  that  an 
action  should  be  brought  to  re- 
cover certain  rates.  At  the  time 
when  this  order  was  made,  A.  was 
treasurer^  but  when  the  action 
was  commenced,  B.  was  trea- 
surer :  Held»  that  the  latter  had 
authority  to  prosecute  the  action 
in  his  name  tor  the  benefit  of  the 
commissioners,  and  was  entitled 
to  recover  the  rates  due  to  the 
commissioners  before  he  was  ap- 
pointed treasurer:  Held,  also, 
that  it  was  not  competent  to  the 
defendant  in  such  action  to  ob- 
ject to  the  rates  on  the  ground 
that  the  property  rated  was  not 
sufficiently  described  in  them, 
that  being  a  ground  of  appeal  to 
the  quarter  sessions. 

By  an  act  of  parliament  autho- 
rising the  levying  of  a  gaol-rate, 
it  was  enacted,  that  the  overseer 
of  the  poor  of  every  parish  should 
levy  such  gaol -rate  by  such  ways 
and  means  as  any  poor-rate  is  by 
law  collected :  Held,  that  as  the 

Sower  to  make  and  levy  rates 
ad  been  taken  from  tlie  over- 
seers and  given  to  certain  com- 
missioners, tliey  were  to  be  con- 
sidered as  overseers  of  the  poor 
for  the  purpose  of  collecting  the 
gaol-rate  within  the  meaning  of 
die  act  of  parliament. 

The  commissioners  under  the 
first-mentioned  act  were  to  settle 
and  ascertain  the  sums  of  money 
respectively  necessary  to  be  raised 
for  the  relief  of  the  poor,  and 
paving,  &c.  the  streets,  and  make 
and  sign  rate  or  rates  not  ex- 
ceeding the  amount  of  the  sum 
so  settled  and  ascertained.  At  a 
meeting  of  the  commissioners  duly 
convened,  it  was  adjudged  neces- 


sary to  raise  a  sum  not  exceed' 
ine  ISOQL  for  the  use  of  the 
poor,  and  a  sum  not  exceeding 
500/.  for  paving,  &c.  the  streets  s 
Held,  that  the  fair  import  of  that 
resolution  was,  that  those  two 
sums  were  the  smsdlest  stun  ne^ 
cessary  to  be  raised  for  the  pur- 
poses required,  and,  therefore, 
that  those  were  the  sums  fixed 
and  ascertained  by  the  commis- 
sioners^ 

The  commissioners  ordered 
that  the  sum  of  1300/.  should  be 
raised  by  a  rate  of  lid,  in  the 
pound,  and  the  sum  of  500/.  by 
a  rate  of  Sd.  in  the  pound.  If 
these  rates  had  been  collected 
upon  the  whole  rental  of  the 
parish,  they  would  have  produced 
less  than  1800/.,  but  the  poor- 
rate  would  have  produced  more 
than  1300/. :  Held,  that  as  the 
act  of  parliament  did  not  require 
separate  rates  to  be  made  for  the 
poor  and  for  the  highways,  and  as 
tiie  entire  sum  directed  to  be 
raised  would  not  exceed  the  sum 
required,  the  rate  was  good. 

By  the  act  for  building  the 
gaol,  the  justices  at  sessions  were 
authorised  to  assess  a  special 
county  rate  upon  every  parish, 
for  the  payment  of  the  ex  peaces 
of  building  such  gaol,  mid  that 
rate  was  made  payable  out  of  the 
monies  collected  in  the  parishes 
for  the  relief  of  the  poor;  and 
there  was  a  proviso  that  every 
tenant  might  deduct  out  of  his 
rent  one  half  the  amount  of  the 
rate :  Held,  that  under  the  local 
act,  the  commissioners  could  not 
make  a  retrospective  rate,  in  or** 
der  to  reimburse  themselves  in 
one  year  money  which  they  had 
paid  in  a  former  year  on  account 
of  the  gaol -rate.  Cor  Us  v.  The 
Company  of  Proprietors  of  the 
Kent   Water   Works,  T.  8  G.  4. 
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POWER  OF  ATTORNEY. 

A-  B.,  who  carried  on  business  on 
his  own  account,  and  also  in 
partnership,  went  abroad ;  and 
gave  to  certain  persona  in  this 
country  two  powers  of  attorney  ; 
by  the  first  of  which  authority 
was  given  _/br  Aint,  and  in  Am 
name,  and  lo  kU  ute,  to  do  certain 
specificacLB,(and,amongstoUier8, 
to  indorse  bills,  &c.,)  and  gene- 
rally to  act  for  him  as  he  might 
do  if  he  were  present  ;  and  by 
the  second,  authority  was  given 
"  for  him  and  on  his  behalf  to 
accept  bills  drawn  on  him  by  his 
agents  or  correspondents."  CD., 
one  of  ,4.  B.'e  partners,  and  who 
acted  as  his  agent,)  in  order 
to  raise  money  for  payment  of 
the  creditors  of  the  joint  con- 
cern, drew  a  bill,  which  the  at- 
torney accepted  in  A.  B.'a  name 
by  procuration.  In  an  action 
against  A.  B.  by  tlie  indorsee  of  : 
the  bill:  Held,  Brst,  that  the  . 
right  of  the  indorsee  depended 
upon  the  authority  given  to  the 
attorney;  secondly,  that  the 
powers  applied  only  to  A.  B.'a 
individual,  and  not  to  his  part- 
nership affairs  ;  thirdly,  that  the 
special  power  to  accept  extended 
only  to  bills  drawn  by  an  agent 
ill  that  capacitv,  and  that  C.  D. 
did  not  draw  the  bill  in  question 
as  agent,  but  as  partner  t  and, 
lastly,  that  the  general  words  in 
the  powers  of  attorney  were  not 
to  be  construed  at  large,  but  as 
giving  general  powers,  for  the 
carrying  into  effect  the  special 
purposes  for  which  they  were 
given.  AttKood  and  Others  v. 
Munnings,  T.  8G.t.    Page  278 


1.  A  verdict  having  been  found  for 
the  defendant,  and  a  rule  for  a  < 
new  trial  obtained,  the  caute  was 


referred  to  a  barrister,  and  the 
costs  of  the  cause  were  to  be  in 
his  discretion.  He  found  that 
the  plaintiffs  were  entitled  to  re- 
cover, and  ordered  the  defend- 
ants to  pay  the  costs  of  the  first 
cause  I  Held,  that  the  plaintiSs 
were  not  entitled  to  the  costs  of 
the  first  trial.  Higty  and  Othert, 
Asiigneet,  v.  Okdl  and  OtAert, 
T.  8  G.  *.  Page  57 

2.  In  an  action  against  a  sworn 
broker  of  the  city  of  London,  for 
negligence  in  makmg  a  con- 
tract, the  Court  will,  on  motion, 
compel  faim  to  produce  hii  books, 
in  order  to  enable  the  plaintiff  to 
inspect  and  take  a  copy  of  the 
contract.  Browning  and  An- 
other v.  Aylwin  and  Another,  T. 
8  G.  4.  204 

S.  The  sheriff  having,  under  a  fieri 
facias  issued  at  the  suit  of  a 
judgment  creditor,  seised  the 
goods  of  a  bankrupt,  which 
the  assignees  claimed,  the  Court 
stayed  the  return  of  the  fieri  fa- 
cias until  the  sheriff  should  be 
indemnified.  The  assignees  of 
the  bankrupt,  in  their  own  namei 
and  not  in  their  character  of  ju- 
signees,  brought  trespass  against 
the  sheriff  and  execution  cre- 
ditor, for  seizing  the  goods, 
which  consisted  of  the  stock  on 
a  farm,  which  had  belonged  to 
the  bankrupt.  On  the  issuing  of 
tlie  commission,  the  anigneet 
took  possession  of  the  farm,  ma- 
naged it  for  the  benefit  of  the 
creditors,  and  purchased  addi- 
tional stock  and  farming  utensils, 
and  they  had  continued  in  pos- 
session several  montlis  before  the 
goods  were  seized  by  the  sheriff 
under  the  fieri  facias.  The  Court 
refused  to  stay  the  proceedings 
in  the  action  of  trespass.  Ber- 
nasconi  and  Othert  v.  Fairiroiiw 
and  Winchester,  Sher0i  of  Mid- 
dlaex  and  Wilton,  T.8a.i. 

379 
4.  An 
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4«  An  Irish  peer  cannot  be  arrested 
for  a  debt.  Coates  and  Another^ 
Assignees^  ▼•  Lord  Hatoarden^ 
M.SG.^.  Page  388 

5.  Where  a  verdict  in  trover  was 
obtained  in  vacation  ajeainst  a 
trader,  who,  after  the  first  day 
of  the  next  term,  but  before 
final  judgment  was  signed,  be- 
came bankrupt :  Held,  that  final 
judgment,  signed  afterwards  dur- 
mg  the  same  term,  related  to  the 
first  day  of  the  term,  and  that 
the  debt  thereby  created  was 
barred  by  the  bankrupt's  certifi- 
cate. Greenway  v.  Fisher^  M* 
8  G.  4.  436 

6.  When  the  sheriff  is  ruled  to 
bring  in  the  body,  proceedings 
cannot  be  taken  on  the  bail  bond 
until  that  rule  has  expired ;  and 
if  bail  above  are  justified  before 
Uiat  time,  the  bail  below  may  in 
an  action  on  the  bond  plead  com- 
peruit  ad  diem ;  and  that  plea  is 
satisfied  by  the  production  of  the 
recognisance  roll,  containing  an 
entry  of  the  defendant's  appear- 
ance generally. 

Such  roll  may  be  made  up  at 
any  time  before  the  day  given 
for  producing  it.  Whittle^  As- 
signeCf  v.  Oldaker  and  Others^ 
M.  8  GA.  478 

7.  The  defendant  having  obtained 
a  judge's  order  for  delivery  of 
particulars  of  the  plaintiff's  de- 
mand, and  for  staying  proceed- 
ings until  they  were  delivered, 
cannot  sign  judgment  of  non  pros 
against  the  plaintiff  for  not  de- 
claring. Burgess  v.  Swaj/ne,  M. 
8  G.  4.  485 

8.  Where  A.  B,  executed  a  warrant 
of  attorney  in  the  name  of  C.  i?., 
and  judgment  was  entered  up, 
and  a  fi.  fa.  issued  against  him  by 
that  name :  Held,  that  this  was 
right,  and  that  the  sheriff  was 
bound  to  execute  it.  Reeves  v. 
Slater,  M.  8  G.  4.  486 

9.  Where  an  award  directed  that 


one  of  the  two  parties  to  the 
submission  should  pay  the  ex- 
pences  of  the  reference,  and  that 
the  other  should  repay  them  on 
demand  ;  and  the  former  having 
paid  them,  made  an  affidavit  of 
debt  against  the  other  party,  al- 
leging such  payment,  but  not 
stating  any  demand  of  repay- 
ment: Held,  that  this  was  not 
sufficient.  Driver  ▼.  Hood,  M. 
8  G.  4.  Page  494 

10.  Where  one  of  aeyeral  defend- 
ants in  a  proceeding  by  foreiga 
attachment  in  the  mayor's  court 
of  Loudon,  removes  it  by  cer- 
tiorari, he  must  put  in  bail  in 
K.  B.  for  all  the  defendants, 
otherwise  a  procedendo  will  be 
granted.  Keat  v.  Goldstein  and 
Another,  M.  8  G.  4.  525 

11.  Where  a  bill  of  Afk/cUe^ex  issued 
upon  an  affidavit  of  debt  duly 
sworn,  and  that  was  followed  up 
by  a  latitat  into  Surrey,  upon 
which  the  party  was  arrested: 
Held,  that  the  latitat  was  only  a 
continuance  pf  the  former  pro- 
cess, and  that  it  was  not  neces- 
sary that  a  fresh  affidavit  of  debt 
should  be  made.  Baker  v.  AlUn, 
M.  8  G.4.  5% 

12.  An  attorney,  upon  receiving 
the  amount  of  his  bill,  is  bound 
to  deliver  up  to  his  client,  not 
only  original  deeds,  &c.  belong- 
ing to  him,  but  also  the  drafts 
and  copies.  Ex  parte  Horsfall, 
M.  8  G.  4.  528 

An  attorney  suing  by  latitat, 
and  not  by  attachment  of  priri- 
lege,  loses  his  right  to  retain  the 
venue  in  Middlesex.  Mounsey  v. 
Watson,  i/.  8  &  9  G.  4.  683 

14.  In  order  to  charge  the  bail,  a 
ca.  sa.  against  the  original  de- 
fendant must  be  in  the  sheriff's 
office  four  days  before  the  return- 
day,  exclusive  of  the  day  when 
it  is  lodged  and  of  the  return- 
day,  and  an  intervening  Sunday 
is  not  to  be  reckoned  one  of  the 

four 
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four  days.     Fumell  v.  S.  Smith 
and  Another,  H.S  Ss9G.^. 

Page  693 

15.  The  Court>  in  an  action  brought 
against  the  marshal  for  an  escape, 
compelled  him  or  his  officer  to 
permit  the  attorney  of  the  plain- 
tiff to  inspect  the  writ  of  habeas 
corpus  and  return,  and  the  com- 
mittitur  indorsed  thereon.  Fox 
and  Others  v.  Jones,  H.  S  & 
9  G.  4.  732 

16.  An  affidavit  to  hold  to  bail> 
purporting  to  be  sworn  **  at  the 
King's  Bench  office,  Inner  Tern- 
pie,  before  T.  C,"  was  held  to 
oe  sufficient.  Howell  v.  fVilkins, 
i/.  8  &  9  G.  4.  783 

17.  Scire  facias  on  recognisance  of 
bail.  PIea»  no  ca.  sa.  duly  is- 
sued, lodged,  and  returned.  Re- 
plication, ca.  sa.  issued  and  re- 
turned non  est  inventus.  Re- 
joinder, that  the  ca.  sa.  did  not 
lie  in  the  sheriff's  office  four 
days,  exclusive  of  the  day  it  was 
lodged,  the  return-day  and  an 
intervening  Sunday.  Demurrer. 
Held,  upon  demurrer,  that  the 
rejoinder  was  bad.  Sandon  v. 
Proctor,  H.  8  G.  4.  800 

1 8.  A  general  verdict  was  given  for 
the  plaintiff,  on  a  declaration 
consisting  of  several  counts,  some 
of  which  were  bad  in  point  of 
law.  The  evidence  applied  to 
all  the  counts.  The  Court  of 
Common  Pleas,  after  a  writ  of 
error  brought,  and  after  argu- 
ment in  the  court  of  error, 
amended  the  postea,  by  entering 
the  verdict  for  the  plaintiff  on 
the  first  count,  and  for  the  de- 
fendant on  the  others;  and 
amended  the  judgment-roll  re- 
maining in  that  court  by  the 
amended  postea,  qfier  the  judg- 
ment had  been  reversed  by  the 
King  s  Bench. 

Semble,   That    the    Court  of 
King's  Bench  is  bound  to  amend 


the  record  by  the  amended  record 
of  the  Common  Pleas.  Mellish 
V.  Richardson  (in  error),  H. 
8&9G.4.  Page  819 

PRESENTATION. 
See  Advowsgn. 

PRESENTMENT- 
See  Highway,  4,  5. 

PRINCIPAL  AND  AGENT. 

1.  A.  B;  who  carried  on  business 
on  his  own  account,  and  also  in 
partnership,  went  abroad,  and 
gave  to  certain  persons  in  this 
country  two  powers  of  attorney ; 
by  the  first  of  which,  authority 
was  given  for  him,  and  in  his 
name  and  to  his  use,  to  do  cer- 
tain specific  acts  (and  amongst 
others,  to  indorse  bills,  &c.),  and 
generally  to  act  for  him,  as  he 
might  do  if  he  were  present ;  and 
by  the  second,  authority  was 
given  "  for  him  and  on  his  be- 
half, to  accept  bills  drawn  on  him 
by  his  agents  or  correspondents." 
C.  D;  one  of  A,  BJs  partners 
(and  who  acted  as  his  asent),  in 
order  to  raise  money  for  pay- 
ment of  the  creditors  of  the  joint 
concern,  drew  a  bill,  which  the 
attorney  accepted  in  A.  B.*% 
name  by  procuration.  In  an  ac- 
tion against  A.  B.  by  the  indorsee 
of  the  bill :  Held,  first,  that  the 
right  of  the  indorsee  depended 
upon  the  authority  given  to  the 
attorney;  secondly,  that  the 
powers  applied  only  to  A.  B.'b 
individual,  and  not  to  his  part- 
nership affairs ;  thirdly,  that  the 
especial  power  to  accept  extended 
only  to  bills  drawn  by  an  agent 
in  that  capacity,  and  that  C.  X). 
did  not  draw  the  bill  in  question 
as  agent,  but  as  partner;  and 
lastly,  that  tlie  general  words  in 
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the  powers  of  attorney  were  not 
to  be  construed  at  large,  but  as 
giving  general  powers  for  the 
carrying  into  effect  the  special 
purposes  for  which  they  were 
given.  Attvoood  and  Others  Vk 
Munnings,  T.  8G.4.  Page  278 
2.  Where  a  broker,  having  accepted 
bills  for  his  principal  on  the  se^ 
curity  of  goods  then  in  his  hands, 
pledged  the  goods  with  a  person 
who  had  notice  of  the  agency, 
but  did  not  inform  the  principal 
of  this  transaction :  Held,  that 
under  the  6  G.  4  c.  94>.  s.  5.  the 
broker  could  only  transfer  such 
right  as  he  had,  which  was  a 
right  to  be  indemnified  against 
the  bills  which  he  had  accepted, 
and  that  the  principal  having  sa- 
tisfied those  bills,  was  entitled 
to  have  back  his  goods  from 
the  pawnee  without  paying  the 
amount  for  which  they  were 
pledged.  Fletcher  v.  Heath  and 
Othen,  M.  8G.4.  517 

PROBATE. 

An  act  for  making  a  navigable  canal, 
provided  that  the  shares  were  to 
be  deemed  personal  estate,  and  to 
be  transmissible  as  such.  The 
canal  passed  through  parishes  in 
the  diocese  of  Worcester,  and 
other  parishes  in  the  diocese  of 
Liidifield  and  Coventry,  The 
transfers  of  shares  in  the  canal 
were  filed  at  the  public  office  of 
the  company  in  the  diocese  of 
Litchfield  and  Coventry,  where 
the  dividends  were  also  paid,  and 
books  of  account  keptc  Held, 
that  for  tlie  purposes  of  probate, 
the  right  of  a  shareholder  to  a 
share  of  the  profits,  being  per- 
sonal property,  might  be  con- 
sidered as  locally  situate  in  the 
diocese  of  Litchfield  and  Co- 
ventry:  and  that  a  probate 
granted  by  the  consistorial  court 


of  the  bishop  of  that  dioceie 
was  sufficient.  Ex  parte  Home, 
//.  8&9G.4.  Page632 

PROMISSORY  NOTE. 
See  Bill  of  Exchange,  4. 

PROMOTIONS. 
Page  1 .  206.  383.  623. 

QUARE  IMPEDIT. 
See  Advowsok. 

RATE. 
See  Poor  Rate,  5. 

RECOGNISANCE. 
See  Assumpsit,  1.     Justices,  2. 

RIOT. 
See  HiOH  Constable. 

RULE  OF  COURT. 
Page  642. 

SELECT  VESTRY. 

A  custom  that  there  shall  be  a  se- 
lect vestry  of  an  indefinite  num- 
ber of  persons  continued  by  elec- 
tion of  new  members  made  by 
itself,  and  not  by  the  parishioD- 
ers,  is  valid  in  law. 

Semble,  That  it  must  be  part 
of  such  custom  that  there  should 
always  be  a  reasonable  number, 
and  that  the  reasonableness  of 
the  number  must  be  decided  with 
reference  to  long  established 
usage,  and  to  the  population  of 
the  parish,  such  a  custom  having 
existed  from  time  immemorial  in 
a  parish. 

In  the  year  1662,  by  a  faculty 
granted  by  the  bishop  of  London, 

forty- 
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forty -nine  persons,  together  with 
the  vicar  and  churchwardens, 
were  named  as  the  select  vestry, 
and  that  number  was  to  be  kept 
up  by  elections,  to  be  made  by 
ten  at  least  of  those  forty-nine, 
together  with  the  vicar  and 
churchwardens.  In  the  year  1673, 
this  number  of  ten  was,  by  an- 
other faculty,  reduced  to  seven, 
and  these  faculties  were  acted 
upon  ever  afterwards.  Ten  out 
of  the  fourteen  vestry- men,  ex- 
clusive of  the  vicar  and  church- 
wardens, who  were  present  at  the 
vestry  holden  next  before  the 
promulgation  of  the  first  faculty, 
were  part  of  the  forty-nine  named 
in  that  faculty  :  Held,  that  as  the 
vestry  appointed  by  the  faculty, 
and  since  continued,  was  not  in- 
consistent with  the  vestry  previ- 
ously existing  by  the  custom,  the 
custom  was  not  destroyed  by  the 
parish  having  accepted  the  fa- 
culty, and  acted  upon,  it  ever 
since,  the  faculty  not  being  bind- 
ing in  law,  and  the  vestry  having 
power  at  any  time  to  depart  from 
its  directions.  Galding  v.  Fenn, 
//.  8  &  9  G.  4.  Page  765 

SESSIONS. 

See  Assumpsit. 

The  54  G.  3.  c.  84.,  which  enacted 
that  the  Michaelmas  quarter  ses- 
sions shall  be  holden  in  the  week 
next  after  the  11th  of  OUober,  is 
merely  directory,  and  those  ses- 
sions may,  notwithstanding  that 
enactment,  be  Icsally  holden  at 
another  time.  The  King  v.  The 
Justices  of  the  Borough  of  Lei- 
tester f  T.  8  G.  4.  6 

SET-OFF. 

A.  was  employed  as  store-keeper 
by  B.  and  C,  who  were  joint 


adventurers  in  a  mine,  and  he 
was  authorised  to  draw  bills  on 
B*  for  money  laid  out  on  account 
of  the  mining  company.  The 
bills  were  discounted  by  a  banker, 
and  the  payment  of  them  was 
guaranteed  to  him  by  B.  and  C. 
B,  having  been  arrested,  ^.,  in 
order  to  provide  funds  to  procure 
BSs  discharge,  drew  on  B.  a  bill, 
purporting  to  be  on  account  of 
the  mining  company.  The  banker 
discounted  the  bill,  and  paid  the 
amount  to  B.  C,  was  afterwards 
compelled  to  take  up  the  same  in 
consequence  of  his  guaranty*  In 
an  action,  brought  by  A^  against 
B.  and  C.  for  his  saJary,  it  was 
held,  that  C.  could  not  set-off  the 
amount  of  the  bill.  Jones  v. 
Fleemittg  and  Jones^  T>  8  G>  4. 

Page  217 

SETTLEMENT. 

1*  The  wife  of  an  Irishman  who 
has  no  settlement  in  Eneland, 
may,  if  deserted  by  him,  be  re- 
moved to  her  maiden  settlement. 
The  King  v.  The  Inhabitants  of 
Cottingham,  M.  8  G.  4*  615 

2.  Where  an  examination  of  a 
soldier,  taken  before  two  magis- 
trates, was  tendered  in  evidence 
to  prove  his  settlement,  but  it  did 
not  appear  by  the  examination 
itself,  or  by  other  proof,  that  the 
soldier,  at  the  time  when  he  was 
examined,  was  quartered  in  the 
place  where  the  jusii^es  had  ju- 
risdiction :  Held,  thsit  it  was  not 
admissible.  The  King  v.  The 
Inhabitants  of  All  Saints^  Souths 
ampton,  H.S&9G.4.  785 

SETTLEMENT— 5y  Apprentice^ 

ship. 

h  The  56  0.3.  c.  139.  «.ll.recited» 

that  the  salutary  provisions  en- 

•  acted  by  the  43  EUm*  were  fre* 

quently 
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quently  evaded  in  the  binding  out 
of  poor  children,  and  that  the 
premium  of  apprenticeship  was 
clandestinely  provided  by  parish 
officers,  who  were  thus  enabled 
to  bind  out  poor  children  with- 
out the  sanction  of  justices  of  the 
peace  ;  and  then  enacted,  "  That 
no  indenture  of  apprenticeship, 
by  reason  of  which  any  expence 
whatever  shall,  at  any  time  be 
incurred  bv  the  public  parochial 
funds,  shall  be  valid  and  effectual, 
unless  approved  of  by  two  jus- 
tices of  the  peace  under  their 
hands  and  sealsf  according  to  the 
provisions  of  the  said  act,  and  of 
this  act : "  Held,  that  in  order  to 
make  an  indenture,  by  reason  of 
which  any  expense  had  been  in- 
curred by  the  public  parochial 
funds,  valid  and  effectual,  the 
approval  of  two  justices  should 
be  under  their  hands  and  seals, 
and  that  such  an  indenture,  ap- 
proved of  by  two  justices  under 
their  hands  only,  was  void,  and 
not  voidable,  and  that  no  settle- 
ment was  gained  by  serving  under 
it.  The  King  v.  The  Inhabitants 
of  Stoke  Damerelf  M,  8  G.  4. 

Page  563 
2.  It  was  proved  by  a  pauper  that 
he  had  been  bound  apprentice 
twenty-three  years  ago  to  A,B.; 
that  indentures  were  signed  and 
sealed,  and  that  he  served  seven 
^ears,  and  that  A.  B,  had  the 
indentures ;  that  when  the  ap- 
prenticeship expired,  the  pauper 
asked  A.  B.  for  the  indentures, 
and  he  said  the  parish  officers 
had  them :  Held,  that  the  de- 
clarations of  A,  B.,  who  might 
have  been  called  as  a  witness, 
were  not  admissible  in  evidence, 
and  that  parol  evidence  of  the 
contents  was  not  admissible.  The 
King  V.  The  Inhabitants  ofDenioy 
M.  8  G.  4;  620 


SETTLEMENT  —  by  Birth. 

A  pauper  first  recollected  himself 
m  the  workhouse  of  the  parish  of 
i4.,  when  he  was  about  four  years 
of  age.  He  remained  there  till 
he  was  thirteen  or  fourteen  years 
of  age.  He  afterwards  married, 
and  lived  in  another  parish,  but 
when  out  of  work,  he  returned 
on  two  different  occasions  to  the 
parish  of  A.f  and  was  not  only  re- 
lieved by  the  officers  of  that  pa- 
rish, but  received  money  from 
them  to  enable  him  to  return  to 
the  parish  where  he  lived.  The 
sessions  having  found  that  he 
was  not  settled  in  the  parish 
of  A,f  the  court  affirmed  their 
decision. 

The  fact  of  the  pauper's  re- 
membering himself  when  four 
^ears  of  age  in  the  parish  of  A.^ 
IS  no  evidence  that  he  was  born 
there.  The  King  v.  The  Inha- 
bitants of  Trowbrtt^ey  r.  8G.4v 

Page  252 

SETTLEMENT  — iy  Certificate. 

A  parish  certificate  dated  the  7th  of 
September  1758,  purported,  in  the 
body  of  it,  to  have  been  granted 
to  a  pauper  and  his  family  bj  two 
churchwardens  and  two  over- 
seers. It  was  signed  and  sealed 
bv  two  overseers  and  by  one 
churchwarden  only.  The  church- 
wardens for  the  year  1758  were 
nominated  at  Easter^  and  were 
proved  to  have  been  sworn  into 
office  on  the  15th  of  September 
at  the  visitation.  But  there  was 
no  direct  evidence  of  their  having 
been  sworn  into  office  before  that 
time.  The  certifying  parish  after 
the  date  of  the  certi6cate  had 
frequently  relieved  the  pauper 
and  different    members    of  his 

family. 


SETTLEMENT. 


896 


famiJy,  while  they  were  residing 
in  other  parishes :  Held,  that  in 
favour  of  such  an  ancient  certi- 
ficate, which  had  been  treated  by 
the  certifying  parish  as  valid,  the 
Court  would  presume  that  the 
churchwarden  who  executed  the 
certificate  was  sworn  before  he 
executed  it,  and  therefore  that  it 
was  duly  executed  by  him  as 
churchwarden :  Held,  secondly, 
that  the  execution  by  two  over- 
seers and  one  churchwarden  was 
an  execution  by  the  major  part 
of  the  churchwardens  and  over- 
seers within  the  statute  S&9W.S. 
c.  30.  The  King  v.  The  Inhabit- 
ants  of  Whitchurch^  M.  8  G.  4. 

Page  573 

SETTLEMENT  — iy  Estate. 

1.  A  man  by  marrying  a  woman 
who  was  a  yearly  tenant  of  pre- 
mises under  the  annual  value  of 
lOl.  held  to  gain  a  settlement. 
The  King  v.  The  Inhabitants  of 
YnyscynhanarUy  T.  8  G.  4.     233 

2.  A  woman  seised  of  a  messuage, 
&c.  in  the  parish  of  A.,  as  tenant 
in  common  with  her  three  sisters, 
married,  and  resided  for  some 
years  with  her  husband  in  the 
parish  of  i?.,  where  he  was  legally 
settled.  The  husband  was  trans- 
ported, and  the  wife  some  time 
afterwards  went  with  her  daugh- 
ter to  live  in  the  messuage  in  A.f 
in  which  one  of  her  sisters  re- 
sided :  Held,  that  she  was  irre- 
movable; and  the  sessions  hav- 
ing quashed  an  order  removing 
her  and  her  daughter,  it  was 
presumed  that  the  latter  was 
within  the  age  of  nurture,  and 
therefore  irremovable.  The  King 
V.  The  Inhabitants  of  Brington^ 
M.  8  G.  4.  546 

S*  The  sum  paid  by  the  purchaser 
of  a  copyhold  estate  to  his  at- 
torney for  the  surrender,  is  no 


part  of  the  consideration  for  the 
purchase  within  the  meaning  of 
the  statute  9  G.  1 .  c.  7.  s.  5.  The 
King  V.  The  Inhabitants  of  Cot' 
tingham,  M.  8  G.  4.       Page  603 

SETTLEMENT  --  by  Hiring  and 

Service. 

L  Upon  a  special  case,  the  court 
of  quarter  sessions  found  that  a 
pauper  hired  himself  as  ostler  to 
an  innkeeper ;  that  no  earnest  or 
wages  were  given,  but  he  was  to 
have  what  he  could  get  as  ostler ; 
and  he  lodged  and  boarded  in 
his  master's  house;  and  that 
either  the  master  or  servant 
might  have  determined  the  ser- 
vice when  they  pleased :  it  was 
held,  that,  upon  this  finding,  this 
latter  stipulation  must  be  taken 
to  have  been  part  of  the  con- 
tract between  the  parties,  and, 
consequently,  that  tnere  was  not 
any  general  or  yearly  hiring,  and 
that  no  settlement  was  gained 
by  serving  under  it.  TheKing 
V.  The  Inhabitants  of  Great 
B&wden,  T.  8  G.  4.  249 

2.  A  pauper  was  hired  by  the  com- 
mandine  officer  of  a  Royal  Mili- 
tary College,  to  act  as  a  servant 
in  that  establishment.  By  the 
terms  of  the  hiring  he  was  to 
obey  all  orders  of  the  officers  of 
the  institution,  and  to  be  allowed 
weekly  wages ;  and  if  he  wished 
to  quit  the  college  he  was  to 
give  one  month's  notice,  but 
should  the  college  be  dissatisfied 
with  his  conduct,  it  retained  the 
power  of  dismissing  him  at  a 
moment's  notice:  Held,  .first, 
that  this  was  a  good  hiring  for 
a  year,  although  either  party 
might  determine  it  before  the 
expiration  of  the  year ;  secondly, 
that  a  settlement  was  gained  by 
such  hiring,  although  it  was  not 
to  a  private  person,  the  statute 
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S  W.fyM.  c.  11.  #.7.  only  re-  I 
quiring  a  lawful  hiring  and  a  ser* 
vice  under  it.     The  King  v.  The 
Inhabitants    of    Sandhurst^   M. 
8  G.  4.  Page  557 

S.  The  statute  29  Car.  2.  c.  7.  s.  5. 
enacts,  that  no  tradesman,  arti- 
ficer, workman,  labourer,  or  any 
person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  busi- 
ness, or  work  of  their  ordinary 
calling  on  the  Lord's  day,  and 
subjects  parties  offending  to  a  pe- 
nalty :  Held,  that  this  statute  only 
prohibits  labour,  business,  or 
work  done  in  the  course  of  a 
man's  ordinary  calling,  and,  there- 
fore, that  a  contract  of  hiring 
made  on  a  Sunday  between  a 
farmer  and  a  labourer  for  a  year, 
was  valid,  and  that  a  service 
under  it  conferred  a  settlement. 
The  King  v.  The  Inhabitants  of 
Whitnash,  M.  8  G.  4.  596 

SETTLEMENT— &j^  Parentage. 

A  pauper  twenty  years  of  age, 
whose  father  was  settled  in  the 
parish  of  A.,  contracted  to  serve 
the  captain  of  a  ship  two  sum- 
mers and  a  winter.  He  continued 
in  the  service  until  he  attained 
twenty-one  years  of  age,  but 
before  that  time  his  father  ac- 
quired a  settlement  in  another 
parish :  Held,  that  the  pauper 
was  not  emancipated  before  he 
attained  the  age  of  twenty-one, 
and,  consequently,  that  his  settle- 
ment followed  that  of  his  father. 
The  King  v.  The  Inhabitants  of 
Lytchet  Matr averse  J  T.  8  G.  4-. 

226 

SETTLEMENT  —  by  Payment  of 
Parochial  Taxes, 

The  being  charged  with  and  paying 
parochial  taxes  did  not  before 
the  sutute  6  G.  4.  c.  57.  s.  2.  con- 


fer any  seitlemeDtXiAtil  the  ptrty 
charged  with    and    paying   the 
same    had     resided    within   the 
parish    forty  days  after  be  had 
been  so  charged,  and  since  that 
statute  passed  no  person  can  ac- 
quire a  settlement  by  reason  of 
renting,  or  paying  parochial  taxes 
for,  any  tenement,  unless  it  be  of 
a  certain  description ;  and,  there- 
fore, where  a  pauper  had  rented 
a  tenement  insufficient  to  confer 
a  settlement   under  the  6G.4, 
and  in  respect  thereof  had  been 
rated,  and  paid  parochial  taxes, 
but  had  not  resided  thereon  after 
such  rating   and  payment  forty 
days  before  the   passing  of  the 
6  G.  4.,  it  was  held  that  he  did 
not  thereby  acquire  any  settle- 
ment.   The  King  ▼.  The  Inhabit- 
ants ofRingstead,  M.  8  (j.4. 

Page  607 

SETTLEMENT  —  by   Renting  a 
Tenement. 

1.  In  December  1825,  a  house  was 
hired  at  twenty  guineas  a  year, 
the  rent  to  be  paid  weeklj]^  and 
either  landlord  or  tenant  to  be 
at  liberty  to  determine  the  te- 
nancy  at  three  months*  notice 
from  any  quarter  day.  Held, 
that  this  was  a  renting  of  a  tene- 
ment for  one  whole  year  within 
the  meaning  of  the  statute  6  G.  4. 
c,  57. ;  and  that  the  pauper  hav- 
ing occupied  the  same  and  paid 
the  rent  for  a  year,  gained  a 
settlement.  Rex  v.  The  Inhabit' 
antso/Herstmonceauxy  M.SG.^» 

55\ 

2.  Where  a  pauper  bond  fide  hired 
a  house  and  garden  in  A.  for  a 
year,  at  the  rent  of  10/.,  and 
occupied  it  for  a  year,  and  the 
whole  rent  was  paid  to  the  land- 
lord, but  not  by  the  pauper: 
Held,  tliathe,nevertheless,  gained 
a  settlement  in  A^f  inasmuch  as 

the 


8HEEIPF. 

the  statute  6  G.  4^.  e.  57*  did  not 
require  that  the  rent  should  be 
paid  by  him.  The  King  v.  The 
InkabUmmU  of  Kihmofih  Har- 
courifH.SASG.^.     P^  790 

SHARES  IN  A  NAVIGABLE 
CANAL. 

Se€  Probate. 


SHERIFF. 

1.  The  sheriff  havingy  under  a  fieri 
facias  issued  at  the  suit  of  a 
judgment  creditor,  seized  the 
goods  of  a  bankrupt,  which  the 
assignees  claimed,  the  Court 
stayed  the  return  of  the  fieri 
facias  until  the  sheriff  should  be 
indemnified.  The  assignees  of 
the  bankrupt  in  their  own  name, 
and  not  in  their  character  of  as- 
signees, brought  trespass  against 
the  sheriff  and  execution  creditor 
for  seizing  the  goods,  which  con- 
sisted of  the  stock  on  a  farm, 
which  had  belonged  to  the  bank- 
rupt. On  the  issuing  of  the 
commission  the  assignees  took 
possession  of  the  farm,  managed 
It  for  the  benefit  of  the  creditors, 
and  purchased  additional  stock 
and  farming  utensils;  and  they 
had  continued  in  possession  se- 
veral months  before  the  goods 
were  seized  by  the  sheriff  under 
the  fieri  facias.  The  Court  re- 
fused to  stay  the  proceedings  in 
the  action  of  trespass.  Bemas' 
coni  and  Others  v.  Fairbfother 
and  Winchester^  Sheriffs  of  Mid* 
dUsex  and  Wilton,  T.  8  G.4. 

S79 

2.  Where  A.  B.  executed  a  warrant 
of  attorney  in  the  name  of  CJ?., 
and  judgment  was  entered  up, 
and  a  fi.  fa.  issued  against  him 
by  that  name:  Held,  that  this 
was  right,  and  that  the  sheriff 

Vol.  VU. 
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was  bound  to  executt  it.  Reeves 
y.  Slater,  M.  S  G.  ^.  Fsge  486 
8.  In  an  action  of  trover  against 
the  sheriff  for  goods  taken  in 
execution,  it  is  sufficient  for  the 
plaintiff  to  give  in  evidence  the 
warrant  issued  by  the  under-* 
sheriff  under  the  sheriff's  seal  of 
office,  and  he  is  not  bound  to 
prove  the  writ.  Gibbnuy.PhiUkUf 
M.SGA.  6$5n.(a). 

SHIP  OWNER. 

Where  A*j  the  managing  owner  of 
a  ship,  mortgaged  his  share  to 
B,f  who  procured  the  transftf  to 
be  duly  indorsed  on  the  certifi- 
cate of  registry,  but  A»  continued 
in  the  management  as  before,  and 
J3.  did  not  take  possession  or 
interfere  in  the  concerns  of  the 
ship:  Held,  that  he  was  not  liable 
for  repairs  and  necessaries  done 
and  supplied  in  pursuance  oTA.'b 
orders.    Briggs  v.  Wilkims&n  and 

Others,  T.  8  G.  4.  80 

SOLDIER. 
See  Settlbmbitt,  2. 


STAGE  COACHES. 

The  statutes  S  Car.  I.  cl.  and 
29  Car.  2.  c.  7.  do  not  make  it 
illegal  for  stage  coaches  to  travel 
on  the  Lord's  day.  Sandiman  v. 
Breach,  T.  8  G.^.  96 

STAMP. 

1.  Where  a  party  declared  upon  two 
written  agreements,  by  the  second 
of  which  variations  w^e  made  in 
the  first,  and  there  were  also 
counts  upon  each  separately  |  and 
it  appeared,  when  the  msl^u- 
ments  were  produced  in  evidence 
by  the  plaintiff*  that  the  jfiiBl.onfy 
S  M  waa 
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'  was  stamped :  Meld,  that  the 
second  could  not  be  read  in  evi- 
dence'to  support  the  plaintiff's 
case,  but  might  be  looked  at  in 
order  to  ascertain  whether  the 
first  waa  altered  br  it;  and  that, 
thererore,  the  plaintiff  could  not 
exclude  the  second  agreement 
and  proceed  upon  the  counts 
setting  out  the  first  only.  Reed 
v.Detn,T.8G.i.       1^261 

S.  Where  an  agreement  referred  to 
■  clause  in  a  former  agreement, 
and  profided  that  it  should  ex- 
tend to  the  new  agreement  as  if 
it  had  been  repeated  therein : 
Held,  that  the  clause  referred  to 
coold  not  be  considered  as  an- 
nexed to  the  new  agreement  so 
M  to  make  an  additional  stamp 
neceaiary,  on  the  ground  of  the 
agreement  with  the  clause  coa- 
taining  more  than  1080  words. 
Attnood  r.  Smt^  and  Othert, 
M.SO.*,  390 

S>'  Where  an  inclosure  act  ga*e  the 
Gommisaioners  power  to  award 
lands  in  exchange  for  others  in 
an  adjoining  parish,  and  also  to 
awardlaads  to  those  who  bought 
them  of  persons  entitled  to  allot- 
ments ;  Held,  that  they  might 
award  lands  given  in  exchange, 
partly  for  other  lands  and  partly 
for  money,  and  that  the  award 
need  not  have  an  ad  valorem 
stamp  upon  the  money  consider- 
ation. Doe  dent.  Lord  Suffield 
T.  Preston,  M.  8  G.  4.    Page  392 

4.  Articles  of  agreement,  whereby 
one  party  agreed  to  pay  the  other 
a  fixed  salary,  and  the  other 
agreed  not  to  set  up  a  chemist's 
shop  within  a  certain  distance, 
and  the  parties  were  mutually 
bound  in  a  penalty  of  60(U.  to 
perform  the  i^reement ;  Held  to 
require  astamp  of  1/.  iSt.  Jtfoiin- 
to/  T.  Stepkauon,  Jtf.  8  G.  4. 

403 
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made  between  A.  and  B.,  that 
the  former  should  let,  and  the 
latter  take  certain  premises  Bpcai 
the  tenna  and  f^toditions  con- 
tained in  ft  lease  of  the  same 
Semises  granted  bj  ^.  to  C: 
eld,  that  in  an  action  by  A. 
against  B.  for  rent  and  non- 
repair, the  lease  could  not  be 
read  in  evidence  imtesa  duly 
stamped.  Turjter  t.  Power,  H. 
8&gG.4.  PageflSa 

6.  Id  an  action  for  not  returning 
bills  deposited  with  defendant, 
the  fdlowing  unstanqted  me- 
morandum signed  by  the  defesd- 
ant  waa  held  to  be  admissible  b 
eridence :  "  I  have  in  my  bands 
three  bills  which  amount  to 
IWL  yOt.  6d^  which  I  have  to 
get  discounted  or  return  on  de- 
mand. Mtdiat  T.  HuehuoH,  H. 
8&9G.4.  639 

SUNDAY. 

SmStaos  Coacbbs. 

The  statute  89  Car.%  c.7.  i.S. 


ficer,  workman,  labourer,  or  any 
person  vrhatsoever,  shall  do  or 
exercise  any  worldly  labour, 
business,  or  work  of  their  ordi- 
nary calling  on  the  Lord's  day, 
and  subjects  parties  offending  to 
a  penalty  :  Held,  that  this  statute 
only  prohibits  labour,  husines, 
or  work  done  in  the  course  of 
a  man's  ordinary  calling ;  and, 
therefore,  that  a  contract  of  hir- 
ing made  on  a  Sunday  between  a 
fanner  and  a  labourer  for  a  year 
was  valid,  and  that  a  service 
under  it  conferred  a  settlement. 
The  King  v.  The  InhabitanU  oj 
WhUnatK  M.SG.*.  596 

SURVEYOR. 
See  Highway,  4. 


TRESPASS. 


TROVER. 
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TOLLS. 
See  Poor  Rats,  8. 

TREASURER. 

An  act  of  parliament  directed  that 
the  commissionersi  or  the  major 
part  of  them,  assembled  at  any 
meeting,  not  being  less  than 
thirteen,  might,  b  v  writing  under 
their  hands,  appomt  a  treasurer  : 
Held,  that  an  appointment  of  a 
treasurer  signed  by  a  majority  of 
seventeen  commissioners  present 
at  a  meeting  was  valid,  and  that 
it  need  not  be  signed  by  thirteen. 
The  act  directed  all  actions  to 
be  brought  in  the  name  of  the 
treasurer.  An  order  was  made 
by  the  commissioners,  that  an 
action  should  be  brought  to  re- 
cover certain  rates.  At  the  time 
when  this  order  was  made  A,  was 
treasurer,  but  when  the  action 
was  commenced  B.  was  trea- 
surer:  Held,  that  the  latter  had 
authority  to  prosecute  the  action 
in  his  name  tor  the  benefit  of  the 
commissioners,  and  was  entitled 
to  recover  the  rates  due  to  the 
commissioners  before  he  was  ap- 
pointed treasurer.  Cortis  v.  The 
Proprietors  of  the  Kent  Water 
Works,  T.  8  G.  4.  Page  814 


TRESPASS. 

See  Plsadino,  8.     Justices,  2. 4. 
Highway,  1,  2,  8. 

A  party  having  the  legal  title  to 
land,  having  entered,  may  main- 

.  tain  trespass  against  a  person 
wrongfully  in  possession  at  the 
time  of  entry,  and  continuing 
in  such  possession  afterwards. 
Butcher  v.  Butcher,  M.  8  G.  4. 
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TRIAL. 
See  Costs,  L 

TROVER. 

L  A.  agreed  with  B*  to  make  a 
gig  for  a  given  price.  The  body 
of  the  gig  and  wheels  were  se* 
lected  by  B.,  and  A.  promised  to 
deliver  it  in  a  few  days.  The 
full  price  was  paid.  -Before  it 
was  finished,  it  was  seized  by 
the  sheriff  under  a  fi.  fa.  issued 
against  A.  The  eig  was  after- 
wards finished  and  delivered  to 
B.  with  the  assent  of  the  judg- 
ment creditor.  The  sheriff  after- 
wards retook  it  to  secure  his 
poundage :  Held,  that  he  had  no 
right  to  do  so,  and  that  B.  might 
maintain  trover  for  the  gig. 

Query,  Whether  the  property 
in  the  gig  vested  in  the  pur- 
chaser before  delivery.  Goode 
V.  Langley  and  Others,  T.  8  6. 4. 

Page  26 
2.  The  assignees  of  a  bankrupt 
having  once  affirmed  the  acts  of 
a  person  who  wrongfully  sold  the 
.  property  of  the  bankrupt,  cannot 
afterwards  treat  him  as  a  wrong- 
doer and  maintain  trover.  Brewer 
and  Another,  Assignees,  v.  iSpar- 
rotu,  T.  8  G.  4.  810 

8.  Where  a  verdict  in  trover  was 
obtained  in  vacation  against  a 
trader,  who,  after  the  first  day  of 
the  next  term,  but  before  final 
judgment  was  siffned,  became 
bankrupt :  Held»  Uiat  final  judg- 
ment signed  aftierwardsy  during 
the  same  term,  related  to  the  first 
day  of  the  term,  and  that  the 
debt  thereby  created  was  barred 
by  the  bankrupt's  certificate. 
.  Greentoay  and  Another  v.  Fisher, 
iVf.  8G.4.  436 

4«  A.  agreed  to  give  B>%  a  coaoh- 
.  maker,  100/.  for  a  coadit  ^^id  to 
8  M  2  pay 
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USDET. 
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pay  for  the  same  by  four  bills  of 
25/.  each ;  and  further,  that  B. 
should  have  a  claim  upon  the 
coach  until  the  debt  was  duly 
paid.  The  bills  were  given,  but 
the  first  was  not  paid  when  it 
became  due.  A,  aied,  his  ad- 
mtiuBtratrir  sent  the  coach  to 
B*  to  have  the  wheels  repaired. 
jB«  detained  it,  on  the  ground 
diat  the  bills  had  not  been  paid : 
Held,  in  an  action  of  trover 
brought  by  the  administratrix, 
thai  Uie  agreement  operated  as  a 
mere  licence  from  A.  to  B.  to 
take  the  coach  if  the  bills  were 
not  paid ;  that  it  was  not  trans- 
fierrable,  and  that  the  coach  hav- 
ing vested  in  the  administratrix 
by  operation  of  law,  the  defend- 
ant was  not  justified  in  detaining 
it.  jF/moei  ¥.  Bally  M.  8  G.  4. 

1^0  481 
S»  la  an  action  of  trover  against 
the  sheriff  for  goods  taken  in 
execution,  it  is  sufficient  for  the 
plaintiff  to  give  in  evidence  the 
warrant  issued  by  the  under- 
■heriff  under  the  sheriff's  seal  of 
office,  and  he  is  not  bound  to 
prove  the  writ  Gibbinsy.  Phillips^ 
M.SOA.  535  n.  (a). 

TURNPIKE  ACT. 
See  Highway,  2. 

USURY. 

1.  Where  a  broker  carried  bills  to 
be  discounted,  and  allowed  to  the 
person  discounting  interest  at  the 
rate  of  5/.  per  cent,  per  annum, 
and,  in  addition,  1/.  per  cent. 
on  the  amount  of  the  bills  to- 
wards the  payment  of  a  debt  due 
from  a  third  person,  but  which 
the  broker  thought  himself  bound 
in  honour  to  pay,  and  the  broker 
accounted  to  his  principals  for 
the  whole  amount  of  the  bills, 
minus  lawful  discount  and  com- 


mission: Heldy  that  the  trans- 
action was  not  usurious.  S(h 
larte  and  Others^  Assignees,  v. 
Melville  and  Anoihery  M.  8  G.4. 

Page4S0 
2.  Where  a  contract  was  made  for 
the  sale  of  an  estate  at  a  certain 
price,  and  it  was  agreed  that  this 
should  be  paid  by  instalments  at 
certain  future  daya,  with  interest 
calculated  at  6/.  per  cent,  per 
annum;  and  promissory  notes 
were  given  for  these  soma,  com- 
pounded of  the  instalment^  and 
that  which  waa  called  interest: 
Held,  that  the  whole  must  be 
considered  as  the  purchase-mo- 
ney of  the  estate ;  and  that  the 
bejmin  was  not  usuriooa.  BeeU 
V.  Bidgoody  M.  8  G.  4.  453 

VARIANCE. 

See  Flbadino,  1, 2. 

Where,  in  case  the  declaration 
stated  that  plaintiff  delivered  a 
trunk  to  the  defendant  to  be 
put  into  a  coach  at  Chester 
in  the  county  of  Chester,  to 
wit,  at,  &c,  and  safely  carried 
to  Shrewsbury,  and  that  through 
defendant's  negligence  it  was  lost ; 
and  it  appeared  in  evidence  that 
the  trunk  was  delivered  to  the 
defendant  at  the  city  of  Chester, 
which  is  a  county  of  itself,  sepa- 
rate from  the  county  of  Chester 
at  large,  but  within  its  ambit: 
Held,  that  this  was  not  a  material 
variance,  but  that  the  declar- 
ation was  supported  by  the  evi- 
dence, as  no  evidence  was  given 
of  the  existence  of  any  other 
place  called  Chester,  Woodward 
V.  Booth,  T.SG.^  801 
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1.  Where  the  seller  of  goods  re- 
ceived from  the  purchaser  an 

order 
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order  upon  his  banker  for  the 
price,  and  the  latter  ( with  whom 
money  had  been  deposited  to 
meet  that  and  certain  other  de- 
mands) offered  to  pay  in  cash, 
deducting  discount  for  the  pe- 
riod of  credit,  or  by  a  bill  upon 
a  third  person,  which  the  seller 
elected  to  take :  Held,  that»  al- 
though the  bill  was  aflerwards 
dishonoured,  he  could  not  sue  the 
purchaser  for  the  price  of  the 
goods.  Smith  and  Others  v.  Fev' 
rand,  T.8GA.  Page  19 

2.  A,  agreed  with  B.  to  make  a  gig 
for  a  given  price.  The  body  of 
the  gig  and  wheels  were  selected 
by  B.y  and  A^  promised  to  de- 
liver it  in  a  few  days.  The  full 
price  was  paid.  Before  it  was 
finished  it  was  seized  by  the  she- 
riff under  a  fi.  fa.  issued  against 
A.  The  gig  was  aflerwards 
finished,  and  delivered  to  B., 
with  the  assent  of  the  judgment 
creditor.  The  sheriff  silerwards 
retook  it  to  secure  his  poundage : 
Held,  that  he  had  no  right  to  do 
so,  and  that  B,  might  maintain 
trover  for  the  gig. 

Query,  Whether  the  property 

in  the  gig  vested  in  the  purchaser 

before  delivery.     Goode  v.  Lang' 

^  ley  and  Others,  T.  8  G.  4.  26 


VENUE. 
See  Practice,  12. 

WARRANT  OF  ATTORNEY. 

Wliere  A.B,  executed  a  warrant 
of  attorney  in  the  name  of  C.  B., 
and  judgment  was  entered  up, 
and  a  fi.  fa.  issued  against  him  by 
that  name :  Held,  t^at  this  was 
right,  and  that  the  sheriff  was 
bound  to  execute  it*  Reeves  ▼. 
Slater,  M.  8  6. 4.  486 

WARREN. 

Grouse  are  not  birds  of  warren*  The 
Duke  of  Devonshire  v.  Lodge, 
T.SGA.  Page  86 

WASTE  LAND. 
See  Copyholder. 

WHARnNGER. 
See  Lien,  1. 

WITNESS. 
See  Evidence,  21. 

WRIT  OF  ERROR. 
See  Practice,  18. 


END  OF  THE  SEVENTH  VOLUxME. 


by  A.  ScrahaD,  Lftw-Fkinttr  to  Hit  M^joitj, 
FriBtcniiSciiti,  London. 
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